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1865. 


TO  THE  LEGISLATURE 


OF  THE 


STATE  OF  NEW  YOEK: 


The  Commissioners  of  the  Code,  appointed  by  the  Act  of 
April  6,  1857,  having  completed  their  labors,  beg  leave  to 
make  this  tlieir  NINTH  and  final 

REPORT. 

They  have  already  reported,  from  time  to  time,  the  various 
steps  taken  by  them  in  the  progress  of  their  work.  Their 
duty,  it  will  be  kemenibered,  as  expressed  in  the  act  by  which 
they  were  appointed,  was  "  to  reduce  into  a  written  and  sys- 
tematic Code  the  whole  body  of  the  law  of  this  State,  or  so 
much  and  such  parts  thereof  as  shall  seem  to  them  practicable 
and  expedient,  excepting  always  such  portions  of  the  law  as 
have  been  already  reported  upon  by  the  Commissioners  of 
Practice  and  Pleadings,  or  are  embraced  within  the  scope 
of  their  rej)orts.-'  This  work  was  to  be  divided  into  tnree 
portions ;  one  containing  the  Political  Code,  another  the  Civil 
Code,  and  a  third  the  Penal  Code. 

The  Codes  of  Civil  and  Criminal  Procedure,  as  reported 
complete  by  the  Commissioners  on  Practice  and  Pleadings, 
were  designed  to  embrace  all  the  law  of  this  State,  respecting 
remedies  in  the  judicial  tribunals,  civil  and  criminal,  includ- 
ing the  law  of  evidence.  There  then  remained  the  vast  body 
of  substantive  law ;  that  is  to  say,  the  law  of  civil  rights  and 
obligations  aflFecting  all  the  transactions  of  men  with  each 
other  in  their  private  relations,  the  law  of  crimes  and  punish- 
meutSi  and  the  law  of  government,  including  every  branch 
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of  aduiinistrative  and  political  action.    This  body  of  siibstan-  5 

live  law,  the  Legislature,  by  the  act  of  1857,  declared  should  *  B 

be  contained  in  the  three  Codes — Political,  Civil  and  Penal,  i 

and  to  them  the  Commissioners  of  the  Code  have  ever  since  ij 

devoted  themselves.  '  j 

Their  first  act  was  to  prepare  and  report  to  the  Legislature  i 

a  general  analysis  of  the  Codes  projected  by  them.    After  l 

this  their  efforts  were  next  directed  to  the  preparation  of  the 
Political  Code.  This  was  divided  into  four  parts.  The  first 
declared  what  persons  composed  the  people  of  the  State,  and 
the  political  rights  and  duties  of  all  persons  subject  to  its 
jurisdiction  ;  the  second  defined  the  territory  of  the  State  and 
its  civil  divisions;  the  third  related  to  the  general  govern- 
ment of  the  State,  the  functions  of  its  public  oflicers,  its  gen- 
eral police  and  civil  polity  ;  and  the  fourth  related  to  the  local 
government  of  counties,  cities,  towns  and  villages.  The  draft 
having  been  made,  was  distributed  among  the  judges  and 
other  competent  persons  for  examination  ;  and  after  that  the 
Commissioners  te-examined  their  work  and  considered  such 
suggestions  as  had  been  made  to  them,  and  the  whole,  as 
finally  agreed  upon  by  them,  was  reprinted  and  distributed 
to  the  judges  and  other  officers  before  being  presented  to  the 
Legislature.  The  Political  Code,  thus  drawn  and  revised, 
was  presented  to  the  Legislature  on  the  10th  of  April,  1860. 

A  few  days  afterwards,  by  an  act  passed  on  the  16th  of 
April,  1860,  they  were  requested  to  prepare  a  Book  of  Forms 
adapted  to  the  Code  of  Civil  Procedure.  This  duty  was  per- 
formed by  them,  and  the  required  Forms  were  submitted  to 
the  Legislature  on  the  30th  of  March,  1861. 

On  the  5th  of  April,  1862,  the  Commissioners  having  pre- 
pared the  draft  of  the  Civil  Code,  distributed  it  to  the  judges 
and  others  for  examination,  and  on  the  2d  of  April,  1864, 
they  in  like  manner  distributed  the  draft  of  the  Penal  Code. 

Having  re-examined  these  two  Codes  and  considered  such 
suggestions  as  had  been  made,  they  have  finally  revised  and 
agreed  ui)on  them. 

The  Penal  Code  is  herewith  laid  upon  the  tables  of  the 
Members  of  the  Senate  and  Assembly.  The  Civil  Code  is  in 
the  hands  of  the  printer  and  will  shortly  be  completed  and  in 
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like  manlier  furnished  to  the  members  of  the  two  houses. 
But  as  the  term  of  office  of  the  Ck>uimissioners  will  expire 
before  the  close  of  the  present  session  of  the  Legislature,  it 
is  not  possible  to  make  the  required  distribution  amours;  the 
judges,  surrogates  and  county  clerks  in  time  for  the  more  for- 
mal presentation  of  the  Oivil  and  Penal  Codes  to  the  Legis- 
lature for  adoption. 

The  Penal  Code,  thus  prepared,  defines  all  the  crimes  for 
which,  according  to  the  law  of  this  State,  persons  can  l>e 
punished,  and  the  punishment  for  the  same.  In  preparing  it 
the  Commissioners  kept  the  following  objects  in  view  :  first, 
to  bring  withiu  the  compass  of  a  single  volume  the  whole , 
body  of  the  law  of  crimes  and  punishments  ;  second,  to  suj)- 
ply  deficiencies  and  correct  errors  in  the  present  definitions 
of  crimes ;  third,  to  make  the  relative  degrees  of  punishment 
more  nearly  equal  to  the  relative  degrees  of  crime ;  and 
fourth,  to  define  and  punish  acts  deserving  of  punishment, 
but  not  punishable  by  the  existing  law. 

The  Civil  Code  was  required  to  embrace  the  laws  of  per- 
sonal rights  and  relations,  of  property  and  of  obligations. 

It  has  four  general  divisions :  the  first  relating  to  persons, 
the  second  to  property,  the  third  to  obligations,  and  the  fourth 
containing  general  provisions  relating  to  these  diflferent  sub- 
jects. In  the  execution  of  this  vast  undertaking,  the  com- 
missioners have  endeavored  to  bring  together  and  arrange  in 
order,  all  the  general  rules  known  to  our  law  upon  the  sub- 
jects contained  within  the  scope  of  such  a  Code,  rejecting 
those  which  are  obsolete  or  unsuitable  to  our  present  condi- 
tion, and  adding  such  othei'S  as  appeared  necessary  or  desir- 
able. 

The  fii-st  division,  it  will  be  seen,  defines  the  civil  condition 
of  different  persons  in  the  State,  adults,  minors,  persons  of 
unsound  mind  and  Indians ;  enumerates  their  personal  rights ; 
declares  their  personal  relations,  under  the  various  topics  of 
marriage,  divorce,  husband,  wife,  parent,  child,  guardian, 
ward,  master  and  servant. 

The  second  division  con  tarns  the  laws  respecting  property, 
real  and  personal,  the  various  interests  or  estates  therein,  the 
modes  of  acquisition  by  occupancy,  accession,  transfer,  will  or 
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sucoession;  the  restrictions  on  alienation  and  accumulation, 
the  conditions  and  qualifications  of  ownership ;  uses  and 
powers ;  the  making,  interpretation  and  execution  of  wills, 
and  various  special  provisions  relating  to  corporations,  copy- 
right, shipping,  and  the  rules  of  navigation.  The  third  divi- 
sion embraces  the  whole  subject  of  obligations,  whether  arising 
fiom  contract  or  the  operation  of  law,  their  definition,  inter- 
pretation, transfer  and  extinction,  whether  by  performance, 
offer  of  performance,  prevention  of  performance  or  otherwise ; 
the  object  and  consideration  of  contracts,  the  parties  thereto 
aud  their  consent,  whether  freely  given  or  obtained  by  duress, 
menace,  fraud,  undue  influence  or  mistake ;  and  after  these 
general  subjects,  the  particular  subjects  are  considered  of  sale, 
exchange,  deposit,  loan,  hiring,  employment,  service,  carriage, 
trust,  agency,  partnership,  insurance,  indemnity,  suretyship 
I)ledge,  mortgage,  lien  and  commercial  paper.  The  fourth 
division  specifies  the  different  kinds  of  relief  afforded  for  the 
violation  of  private  rights,  and  the  means  of  securing  their 
observance,  whether  compensatory,  specific,  or  preventive, 
and  the  measure  of  damages  when  compensation  is  the  rule. 
This  division  contains,  also,  provisions  concerning  the  special 
relations  of  debtor  and  creditor,  and  concerning  nuisances, 
and  enumerates  and  explains  various  maxims  of  jurispru- 
dence. 

In  all  this  immense  range  of  subjects,  while  it  has  been  the 
general  purpose  of  the  Commissioners  to  give  the  law  as  it 
now  exists,  they  have  kept  in  mind  the  injunction  of  the  Con- 
stitution to  "  specify  such  alterations  and  amendments  therein 
as  they  shall  deem  proper."  In  obedience  to  this  command 
of  the  organic  law,  they  have  specified  various  alterations  and 
amendments  which  they  consider  proper  to  be  adopted.  These 
are  mentioned  in  the  notes  to  the  different  sections,  where  the 
reasons  for  recommending  them  are  generally  given. 

For  all  these  the  Commissioners  beg  leave  to  refer  to  the 
notes  themselves.  To  detail  them  here  would  swell  this 
report  to  an  inconvenient  length,  and,  thierefore,  three  only 
will  be  mentioned.  In  the  first  division  the  Commissioners 
have  endeavored  to  secure  the  equal  rights  of  married  women 
in  respect  to  their  children  and  their  property,  abolishing  at 
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the  same  time  both  dower  and  curtesy,  and  they  have  intro- 
duced an  article  on  adoption,  by  which  they  have  provided 
that  the  substituted  parent  may  have  all  the  rights  and  be 
subject  to  all  the  responsibilities  of  the  real  one,  who,  having 
once  voluntarily  renounced  his  parental  rights,  should  not  be 
permitted  to  resume  them  when  the  affections  have  grown 
into  the  new  relation.  In  the  second  division  the  Commis- 
sioners have  aimed  at  an  assimilation  to  the  utmost  extent 
possible  of  the  laws  of  real  and  personal  property,  by  reduc- 
ing the  law  of  real  estate  to  the  simplicity  of  personal, 
wherever  it  could  be  done  without  the  disturbance  of  existing 
rights,  establishing  for  both  the  same  rules  of  succession. 

The  Oommissioners  will  not  presume  to  think  that  in  the 
preparation  of  the  Oodes  they  have  foreseen  all  the  cases 
which  can  arise  in  the  multifarious  affairs  of  men,  or  that 
they  have  even  collected  all  the  general  rules  which  have 
been  announced  from  the  bench  in  the  past  history  of  our 
law.  Some  may  have  been  overlooked,  some  may  have  been 
omitted  from  a  mistaken  belief  that  they  were  obsolete  or 
inapplicable  to  our  present  condition,  or  were  contrary  to 
other  rules  of  greater  importance  that  ought  to  be  retained. 

All  that  the  Oommissioners  profess  is,  that  they  have 
endeavored  to  collect  those  general  rules  known  to  our  law 
which  are  applicable  to  our  present  circumstances,  and  ought 
to  be  continued.  They  trust  that  they  have  arranged  these 
rules  in  a  manner  which  will  be  approved  by  the  scientific 
student,  while  it  will  help  the  lawyer  and  the  citizen  to  an 
easier  if  not  a  better  knowledge  of  the  law.  And  they  flatter 
themselves  that  for  the  unforeseen  cases  which  are  certain  to 
arise,  there  are  general  principles,  rules  of  interpretation  and 
analogies  which  will  serve  as  guides  for  judicial  decision. 

The  question  whether  a  Oode  is  desirable  is  simply  a  ques- 
tion between  written  and  unwritten  law. 

That  this  was  ever  debatable  is  one  of  the  most  remarkable 
facts  iu  the  history  of  jurispnidence.  K  the  law  is  a  thing  to 
be  obeyed,  it  is  a  thing  to  be  known,  and  if  it  is  to  be  known, 
there  can  be  no  better,  not  to  say  no  other,  method  of  making 
it  known  than  of  writing  and  publishing  it.  If  a  written 
constitution  is  desirable,  so  are  written  laws.    The  same  rea- 
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sons  which  aflfect  the  one,  afifect  also  the  other.  There  may 
be  countries  where  the  conflicts  between  the  different  orders 
in  a  state  render  a  written  definition  of  their  relative  rights  a 
difficult  or  an  impossible  task,  and  there,  of  course,  a  written 
constitution  is  not  likely  to  be  attempted;  and  because  a 
written  constitution  is  not  thought  desirable,  written  laws 
are  supposed  to  be  undesirable.  These  reasons  have  no 
application  to  this  country.  We- have  no  orders  in  the  st-ate; 
no  classes  of  society  clashing  ^ith  ea<;h  other.  The  will  of 
the  people  is  the  supreme  law ;  that  will  is  fitly  expressed  by 
their  written  constitution  and  their  written  laws.  It  should 
seem  indeed  to  have  no  other  fit  expression. 

There  are  those  who  argue  that  an  unwritten  law  is  more 
favorable  to  liberty  than  a  written  one.  The  contrary  should 
seem  to  be  more  consonant  with  reason.  It  can  scarcely  be 
thought  favorable  to  the  liberty  of  the  citizen  that  he  should 
be  governed  by  laws  of  which  he  is  ignorant,  and  it  can  as 
little  be  thought  that  his  knowledge  of  the  laws  is  promoted 
'by  their  being  kept  from  print  or  from  authentic  statement  in 
a  written  form. 

Whatever  is  known  to  the  judge  or  to  the  lawyer  can  be 
written,  and  whatever  has  been  written  in  the  treatises  of 
lawyers  or  the  opinions  of  judges,  can  be  written  in  a  sys- 
tematic Code. 

It  is  no  answer  to  say  that  nothing  can  be  written  which 
will  not  be  susceptible  of  different  interpretations.  That 
may  be  true.  But  it  is  no  more  susceptible  of  different 
interpretations  when  written  in  a  code  than  when  written 
in  the  reports.  On  the  contrary,  when  expressed  with  care, 
for  the  very  purpose  of  stating  a  rule  which  is  to  govern  all 
cases  alike,  there  is  more  likelihood  of  precision  in  language 
than  when  expressed  with  reference  to  a  particular  case. 

For  these  eight  years  the  Commissioners  have  been  engaged 
in  the  preparation  of  the  Codes  with  which  they  were  charged 
by  the  Legislature  of  1857.  The  task  which  they  underto<dt 
was  untried  and  difficult.  No  code  of  the  common  law  of 
America  or  of  England  had  ever  before  been  attempted. 
How  they  have  acquitted  themselves  it  is  not  for  them  to  say. 
Their  work  is  before  the  Legislature  and  the  people.    If  it 
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shall  eflTect  half  the  good  which  the  Commissioners  have  ven- 
tured to  hope  from  it,  and  the  thought  of  which  has  cheered 
them  through  their  long  task,  they  will  be  rewarded. 

The  Codes  which  the  Commissioners  have  thus  prepared, 
together  with  the  Codes  of  Civil  and  Criminal  Procedure  here- 
tofore submitted  by  the  Commissioners  on  Practice  and  Plead- 
ings, complete  that  work  of  codification  which  was  contem- 
plated by  the  Constitution  of  1846 ;  and,  when  the  same  shall 
have  been  considered  and  sanctioned  by  the  Legislature,  the 
I>eople  of  New  York  will  have  the  whole  body  of  their  laws 
in  a  written  and  systematic  form,  as  full,  at  least,  the  Com- 
missioners venture  to  think,  as  the  code  of  any  other  people. 

In  the  last  months  of  their  service,  when  their  task  was 
well  nigh  ended,  and  while  the  sheets  of  the  Civil  Code  were 
passing  through  the  press,  one  of  the  members  of  the  Com- 
mission was  taken  away  by  death.  On  the  25th  of  December, 
1864,  after  an  illness  of  two  days,  Mr.  KToyes  died,  to  the 
inexpressible  grief  of  his  associates ;  having  been  suddenly 
struck  down  in  the  fullness  of  life,  leaving  to  the  surviving 
Commissioners  the  mournful  duty  of  signing  their  names, 
without  his,  to  this  last  report  of  their  common  labors. 

All  which  is  respectfully  submitted. 

DAVID  DUDLEY  FIELD. 
ALEX.  W.  BEADFOED. 

New  York,  February  13th,  1865. 


INTRODUCTION. 


The  Civil  Code  mentioned  in  the  preceding  report,  ia 
contained  in  this  volume.  Ita  history  is  as  follows :  The 
Constitution  of  the  State  of  New  York,  as  revised  and 
adopted  in  1846,  has  two  provisions  looking  to  a  codifica- 
tion of  the  laws.  One  is  in  the  17th  section  of  the  first 
article,  in  these  words : 

"  The  Legislature  at  its  first  session  after  the  adoption  of 
"  this  Constitution,  shall  appoint  three  Commissioners  whose 
"  duty  it  shall  be  to  reduce  into  a  written  and  systematic 
"Code,  the  whole  body  of  the  law  of  this  State,  or  so 
"  much  and  such  parts  thereof  as  to  the  said  Commissioners 
"  shall  seem  practicable  and  expedient ;  and  the  said  Com- 
"  missioners  shall  specify  such  alterations  and  amendments 
"  therein  as  they  shall  deem  proper,  and  they  shall  at  all 
"  times  make  reports  of  their  proceedings  to  the  Legisla- 
"  ture  when  called  upon  to  do  so ;  and  the  Legislature  shall 
**pa8s  laws  regulating  the  tenure  of  office,  the  filling  of 
•*  vacancies  therein,  and  the  compensation  of  said  Com- 
"  missioners,  and  shall  also  provide  for  the  publication  of 
"  the  said  Code,  prior  to  its  being  presented  to  the  Legis- 
**  lature  for  adoption." 

The  other  is  the  24th  section  of  the  6th  article.     "  The 
"  Legislature  at  its  first  session  after  the  adoption  of  this 
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"  Constitution,  shall  provide  for  tlie  appointment  of  three 
"  Commissioners,  whose  duty  it  shall  be  to  revise,  reform, 
"  simplify  and  abridge  the  rides  and  practice,  pleadings, 
"  forms  and  proceedings  of  the  courts  of  record  of  this 
"  State,  and  to  report  thereon  to  the  Legislature,  subject  to 
"  their  adoption  and  modification  from  time  to  time." 

Both  Commissions  were  filled  by  an  act  passed  on  the 
8th  of  April,  1847 ;  that  under  the  1st  article  by  the 
appointment  of  Reuben  H.  Walwoeth,  Alvah  Wordek 
and  JoHX  A.  Collier,  as  "  Commissioners  of  the  Code,"  to 
hold  office  for  two  years ;  and  that  mider  the  6th  article, 
by  the  appointment  of  Arphaxed  Loomis,  Nicholas  Hill, 
Jr.,  and  David  Graham,  as  "Commissioners  on  Practice 
and  Pleadings,"  to  hold  office  till  the  1st  of  February, 
1849.  Changes,  however,  were  afterwards  made  in  both 
Commissions. 

In  the  Practice  Commission^  Mr.  Hill  having  resigned, 
David  Dudley  Field  was,  on  the  29th  of  September,  1847, 
appointed  in  his  place.  The  Commission  thus  reorgan- 
ized was,  by  an  act  passed  on  the  31st  of  January,  1849, 
continued  till  April,  and  in  April  was  further  continued 
till  the  31st  of  December  of  that  year.  On  that  day 
it  completed  its  labors,  submitting  to  the  Legislature  as 
complete,  two  Codes,  one  of  criminal,  and  the  other  of  civil 
procedure,  including  the  law  of  evidence.  These  Commis- 
sioners had  previously  made  four  partial  reports,  the  first, 
on  the  29th  of  February,  1848,  containing  the  Code  of  Civil 
Procedure  as  subsequently  enacted,  and  embracing  the 
substance  of  the  reforms  proposed  in  the  practice  of  the 
courts  in  civil  cases ;  the  second,  on  the  29th  of  January, 
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1849,  containing  additions  and  amendments  to  the  Code  as 
enacted;  the  third,  on  the  30th  of  January,  1849,  contain- 
ing still  further  provisions ;  and  the  fourth,  on  the  same  day, 
containing  the  draft  of  a  Code  of  Criminal  Procedure. 
When  the  completed  Codes  of  Civil  and  Criminal  Pro- 
cedure were  submitted,  the  Commissioners  reported,  at 
the  same  time,  a  special  act  enumerating  and  repealing 
the  various  statutes  covered  by  those  Reports. 

In  the  Code  Commission^  Mr.  Wal worth  having  declined 
the  appointment,  Anthony  L.  Robertson  was,  on  the  13th 
of  May,  1847,  named  in  his  stead.  In  January,  1848, 
Mr.  Collier  resigned,  and  Seth  C.  Hawley  succeeded 
him.  In  April,  1849,  a  new  act  was  passed,  appointing 
Mr.  WoRDEN  and  Mr.  Hawley,  with  John  C.  Spencer, 
Commissioners  of  the  Code,  till  the  8th  of  April,  1851. 
Mr.  Spencer  declined  to  serve  on  this  Commission,  and 
the  Commission  itself  was  abolished  by  an  act  passed  on 
the  10th  of  April,  1850.  The  Commission,  however,  was 
revived  in  1857,  by  an  act  passed  on  tlie  6  th  of  April 
of  that  year,  by  wliich  Mr.  Field,  Mr.  William  Curtis 
Noyes,  and  Mr.  Alexander  W.  Bradford  were  appointed 
Commissioners,  to  continue  in  office  five  years,  and  to 
prepare  Codes  of  all  the  law  not  considered  by  the  Prac- 
tice Commission.  In  April,  1862,  the  term  of  office  of 
these  Commissioners  was  extended  to  April,  1865. 

The  labor  of  this  Commission  is  sufficiently  detailed  in 
the  Report  prefixed  to  this  volume.  The  works,  in  their 
completed  forms,  of  both  Commissions,  that  is,  of  the  Prac- 
tice Commission  as  it  was  reorganized  in  October,  1847,  and 
of  the  Code  Commission  as  it  was  reorganized  in  April, 
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1857,  are  now  comprised  in  six  volumes,  containing  the 
Code  of  CivU  Procedure  (including  the  Law  of  Evidence), 
the  Book  of  Forms,  the  Code  of  Criminal  Procedure,  the 
Political  Code,  the  Penal  Code,  and  the  Civil  Code. 

Whether  tlie  ta&k  which  these  two  Commissions  had  before 
them  was  impossible  or  useless ;  in  other  words,  whether  it 
was  possible,  and,  if  possible,  expedient  to  reduce  into  a 
Code  "the  whole  body  of  the  law,"  had  been  much  debated, 
both  in.  this  country  and  in  England.  One  view  of  the 
subject  has  been  given  in  the  preceding  Report  Others 
may  be  given  here  The  question,  a^  was  there  said,  is 
between  written  and  unwritten  law ;  that  is  to  say,  between 
law  written  by  the  lawgiver,  and  law  not  thus  written; 
between  law  promulgated  by  that  department  of  the  gov- 
ernment which  alone  has  the  prerogative  of  making  and 
promulgating  the  laws,  and  law  not  so  promulgated. 

Whether  a  general  Code  of  the  law  be  possible,  should 
seem,  from  the  nature  of  the  subject,  hardly  to  be  doubt- 
ful. The  common  law  of  New  York,  like  the  common 
law  of  England,  from  which  it  is  in  great  part  derived, 
consists  of  a  vast  number  of  rules  of  property  and  of  con- 
duct, which  have  been  applied  by  the  judicial  tribunals, 
and  which  had  their  origin  either  in  legislative  enactments, 
now  forgotten,  or  in  traditions  from  ancient  times,  or  in  the 
consciences  of  the  judges,  as  the  cases  came  before  them. 
The  decisions  of  the  tribunals  have  been  for  ages  pre- 
served in  writing.  If  there  was  ever  a  time  when  they 
were  held  in  the  memory  alone,  that  time  has  long  passed. 
All  that  we  now  know  of  the  law,  we  know  from  written 
records.     To  make  a  Code  of  the  known  law  is  therefore 
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but  to  make  a  complete,  analytical,  and  authoritative  com- 
pilation from  these  records.  The  records  of  the  common 
law  are  in  the  reports  of  the  decisions  of  the  tribunals; 
the  records  of  the  statute  law  are  in  the  volumes  of  legis- 
lative acts.  That  these  records  are  susceptible  of  coUa- 
tion,  analysis,  and  arrangement,  might  have  been  assumed 
beforehand,  even  if  we  had  not  the  proof  in  our  libraries, 
in  digest  upon  digest,  more  or  less  perfect,  to  which  we 
daily  resort  for  convenience  and  instruction.  The  more 
perfect  a  digest  becomes,  the  more  nearly  it  approaches 
the  Code  contemplated  by  the  Constitution.  In  other 
words,  a  complete  digest  of  our  existing  law,  common  and 
statute,  dissected  and  analyzed,  avoiding  repetitions  and 
rejecting  contradictions,  moulded  into  distinct  proposi- 
tions, and  arranged  in  scientific  order,  with  proper  amend- 
ments, and  in  this  form  sanctioned  by  the  Legislature,  is 
the  Code  which  the  organic  law  commanded  to  be  made 
for  the  people  of  this  State.  That  this  was  possible,  was 
all  but  proven  by  what  had  been  already  done  among 
ourselves. 

It  was  fully  proven  by  what  had  been  done  in  respect  to 
the  law  of  other  countries.  The  law  of  Rome  in  the  time 
of  Justinian  was,  to  say  the  least,  as  difficult  of  reduction 
into  a  Code  as  is  our  own  law  at  the  present  day.  Yet  it 
was  thus  reduced,  though,  no  doubt,  to  the  disgust  and 
dismay  of  many  a  lawyer  of  that  period.  The  conciu*- 
ring  judgment  of  thirteen  centuries  since,  has,  however, 
pronounced  the  Code  of  Justinian  one  of  the  noblest 
benefactions  to  the  human  race,  as  it  was  one  of  the 
greatest  achievements  of  human  genius. 


xvi  INTRODUCTION. 

France,  at  the  beginning  of  her  revolution,  was  gov- 
erned partly  by  Roman  and  partly  by  customary  law. 
The  French  Codes  made  one  uniform  system  for  the  whole 
country,  supplanting  the  former  laws,  and  forming  a  model 
by  which  half  of  Europe  has  since  fashioned  its  legislation. 
It  should  seem,  therefore,  to  be  quite  beyond  dispute,  that 
a  general  Code  of  the  law  is  possible. 

Whether  it  is  also  expedient,  is  a  different  question.  One 
of  the  objections  made  is,  that  it  is  not  possible  to  provide  for 
all  future  cases.  You  may,  it  is  said,  stretch  your  foresight 
to  its  utmost  limit ;  you  may  exhaust  all  the  sagacity  and 
ingenuity  of  the  human  mind ;  the  future,  nevertheless,  is 
a  sealed  book :  you  cannot  look  into  its  unopened  leaves ; 
and,  therefore,  attempting  to  provide  for  what  they  contain, 
is  spending  your  strength  in  a  vain  and  fruitless  effort. 
This  does  not  appear  to  be  an  objection  of  any  weight 
whatever.  Because  we  cannot  provide  for  all  cases, 
should  be  thought  a  poor,  reason  for  not  providing  for  as 
many  as  possible.  To  render  the  existing  law  as  accessi- 
ble,  and  as  intelligible  as  we  can,  is  a  rational  object, 
though  we  cannot  foresee  what  ought  to  be  the  law  in 
cases  yet  unknown.  To  cast  aside  known  rules  which  are 
obsolete,  to  correct  those  which  are  burdensome,  or  unsuit- 
able to  present  circumstances,  to  reject  anomalous  or  ill- 
considered  cases,  to  bring  the  different  branches  into  a  more 
perfect  order  and  agreement,  may  be  of  immense  value, 
though  we  cannot  look  beyond  the  present,  to  make  pro- 
vision for  what  has  never  yet  appeared. 

The  objection,  however,  assumes  more  than  should  be 
granted  without  qualification.     There  are  certain  depart- 


DTTRODUCTION.  xvii 

ments  of  the  law,  of  which  we  may  affirm  with  perfect 
confidence,  either  that  we  have  provided  for  every  possible 
case,  or  that  when  a  new  case  arises,  it  is  better  that  it 
should  be  provided  for  by  new  legislation,  than  by  judi- 
cial decision.  Thus,  in  respect  to  the  Penal  Code  it  may 
be  affirmed,  that  every  act  for  which  punishment  may  be 
inflicted,  ought  to  be  designated  beforehand ;  that  no  man 
otight  to  be  punished  for  an  act  not  thus  designated,  and 
that  if  any  act  should  be  committed,  for  which  society  has 
prescribed  no  punishment,  it  may  go  for  once  unpunished, 
and  a  new  law  be  made  against  other  like  acts  in  the  future 
Afl  to  the  Political  Code,  it  must  by  its  very  nature  covej 
tlie  whole  subject.  And  for  the  Code  of  Civil  Procedure, 
it  is  enough  to  say,  that  when  the  first  report  was  before  the 
Legislature,  some  of  the  members  were  troubled  with  simi- 
lar fears  about  the  want  of  provision  for  future  cases,  and, 
to  satisfy  them,  this  provision  was  introduced :  "  If  a  case 
shall  arise  in  which  an  action  for  the  enforcement  or  pro- 
tection of  a  right,  or  the  redress  or  prevention  of  a  wrong, 
cannot  be  had  under  this  act,  the  practice  heretofore  in  use 
may  be  adopted  so  far  as  may  be  necessary,  to  prevent  a 
failure  of  justice ; "  but  no  such  case  has  ever  yet  arisen. 

K  a  case  unprovided  for  could  not  arise  under  the  Code 
of  Civil  Procedure,  much  less  could  it  arise  under  the 
Code  of  Criminal  Procedure.  It  may,  therefore,  be  safely 
affirmed,  that  there  is  but  one  of  the  five  Codes,  that  is  to 
say,  the  Civil  Code,  to  which,  with  any  semblance  of  jus- 
tice, it  may  be  made'  an  objection  that  it  cannot  provide 
for  aU  future  cases.  Tliis  Code  is,  undoubtedly,  the  most 
important  and  difficult  of  all ;  and  of  this  it  is  true,  that  it 
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cannot  provide  for  all  possible  cases  which  the  future  may 

# 

disclose.     It  does  not  profess  to  provide  for  them.     All 

that  it  professes  is,  to  give  the  general  rules  upon  tlie 

subjects  to  which  it  relates,  which  are  now  known  and 

recognized,  so  far  as  they  ought  to  be  retained,  with  such 

amendments  as  seemed  best  to  be  made,  and  saving  always 

such  of  the  rules  as  may  have  been  overlooked.     In  cases 

where   the   law  is   not  declared  by  the  Code,   it  is   to 

be  hoped  that  analogies  may  nevertheless  be  discovered 

which  will  enable  the  courts  to  decide.     If,  in  any  such 

case,  an  analogy  cannot  be  found,  nor  any  rule  which  has 

been  overlooked  and  omitted,  then  the  courts  will  have 

either  to  decide,  as  at  present,  without  reference  to  any 

settled  rule  of  law,  or  to  leave  the  case  undecided,  as  was 

done  by  Lord  Mansfield,  in  King  v.  Hay,  1  W.  BL,  640, 

trusting  to  future  legislation  for  future  cases. 

The  language  of  the  Code  in  this  respect  should  seem  to 

be  sufficiently  guarded,  thus: 

"  §  2.  Law  is  a  rule  of  property  and  of  conduct,  prescribed  by 
the  sovereign  power  of  the  State. 
§  3.  The  will  of  the  sovereign  power  is  expressed : 

1.  By  the  Constitution,  which  is  the  organic  act  of  the  people ; 

2.  By  statutes,  which  are  the  acts  of  the  Legislature,  or  by  the 
ordinances  of  other  and  subordinate  legislative  bodies  ; 

3.  By  the  judgments  of  the  tribunals  enforcing  those  ndcB, 
which,  though  not  enacted,  form  what  is  known  as  customary  or 
common  law. 

§  4.  The  common  law  is  divided  into : 

1.  Public  law,  or  the  law  of  nations;     . 

2.  Domestic,  or  municipal  law. 

^  5.  The  evidence  of  the  common  law  is  found  in  the  decisions 
of  the  tribunals. 
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§  6.  In  this  State  there  is  no  common  law,  in  any  case,  where 
the  law  is  declared  by  tlie  five  Codes. 

§  2032.  The  rule  that  statutes  in  derogation  of  the  common  law 
are  to  be  strictly  construed,  has  no  application  to  this  Code. 

§  2033.  All  statutes,  laws  and  rules  heretofore  in  force  in  this 
State,  inconsistent  with  the  provisions  of  this  Code,  are  hereby 
repealed  or  abrogated;  but  such  repeal  or  abrogation  does  not 
revive  any  former  law  heretofore  repealed,  nor  does  it  affect  any 
right  already  existing  or  accrued,  or  any  proceeding  already  taken, 
except  as  in  this  Code  provided." 

Therefore,  if  there  be  an  existing  rule  of  law  omitted 
from  this  Code,  and  not  inconsistent  witli  it,  that  rule  will 
continue  to  exist  in  the  same  form  in  which  it  now  exists ; 
while  if  any  new  rule,  now  for  the  first  time  introduced, 
should  not  answer  the  good  ends  for  which  it  is  intended, 
which  can  be  known  only  from  experience,  it  can  be 
amended  or  abrogated  by  the  same  lawgiving  depart- 
ment which  made  it ;  and  if  new  cases  arise,  as  they  will, 
which  have  not  been  foreseen,  they  may  be  decided,  if 
decided  at  aU,  precisely  as  they  would  now  be  decided, 
that  is  to  say,  by  analogy  to  some  rule  in  the  Code,  or  to 
some  rule  omitted  from  the  Code  and  therefore  still  exist- 
ing, or  by  the  dictates  of  natural  justice. 

Another  objection  to  the  expediency  of  a  Code,  is  its 
supposed  uncertainty.  The  argument  is  this:  In  the 
attempt  to  be  systematic  and  concise,  you  must  of  necessity 
leave  the  language  open  to  different  interpretations.  Now, 
it  is  quite  true  that,  as  a  word  has  often  various  meanings 
and  a  change  in  the  structure  of  a  sentence  may  suggest 
different  ideas,  it  is  difficult  to  frame  a  section  that  may  not 
be  tortured  into  a  meaning  unlike  that  which  its  framers 
attached  to  it.     But  it  is  a  great  mistake  to  consider  this 


XX  INTRODUCTION 

true  only  of  the  concise  propositions  of  a  Code.  DiflFuseness 
is  not  a  help  to  clearness.  The  longest  judicial  opinions 
are  generally  the  least  precise  and  the  least  comprehended. 
As  a  long  document  is  usually  more  obscure  than  a  short 
one ;  as  a  statute  of  many  sections  is  commonly  less  under- 
stood than  one  of  a  few ;  as  many  words  tend  to  confusion 
rather  than  enlightenment,  so  a  single  proposition,  care- 
fully expressed  and  made  as  concise  as  possible,  is  more 
likely  to  be  precise  and  susceptible  of  one  meaning  only, 
than  if  the  same  idea  were  put  into  a  different  form  and 
a  greater  number  of  words. 

If  it  be  urged,  that  reported  decisions  have  this  advan- 
tage in  point  of  certainty,  that,  being  made  in  each  case 
with  reference  to  a  given  state  of  facts,  those  facts  are 
illustrations  of  the  rule  announced,  and  tend  to  explain 
it  the  answer  is,  that  the  facts  of  a  case  reported  serve  for 
limitation,  as  well  as  illustration,  and  just  in  that  proportion 
the  rule  announced  is  partial  and  not  general,  and  if  acted 
upon  as  general  tends  to  mislead ;  so  that,  after  all,  we  are 
brought  back  to  the  same  point,  which  is,  that  the  rule  of 
the  decision,  whatever  it  may  be,  partial  or  general,  can  be 
more  precisely  and  accurately  stated  in  a  few  short  sen- 
tences, than  in  the  opinion  more  or  less  diflEuse  in  which  it 
is  stated  or  from  which  it  may  be  evolved. 

So  far  as  reported  cases  serve  for  illustration,  the  present 
Code  makes  use  of  them ;  for  the  references  to  adjudged 
cases,  which  in  most  instances  follow  the  sections,  are  in- 
tended as  much  to  answer  the  purpose  of  illustration  as  to 
justify  the  text.  It  is  a  favorite  idea  with  many  that^  for 
promoting  certainty,  the  propositions  of  a  Code  should  be 
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accompanied  by  illustrative  examples.  Whatever  advan- 
tage there  may  be  in  this  method,  these  references,  it  is 
supposed,  will  afford  the  best  kind  of  illustration. 

A  still  further  objection  to  the  expediency  of  a  Code  is 
its  supposed  inflexibility.  Expressed  in  formal  proposi- 
tions, and  couched  in  positive  terms,  it  is  not  as  flexible, 
say  the  objectors,  as  the  common  law.  This  is  the  objec- 
tion most  insisted  upon  by  those  who  oppose  a  Code,  and 
it  should,  therefore,  receive  the  most  careful  considera- 
tion. It  may  be  first  observed,  that  flexibility,  in  its 
ordinary  sense,  is  one  of  the  worst  qualities  which  a 
law  can  have,  or  rather  that  it  is  inconsistent  with 
the  idea  of  law.  As  the  law  is  a  rule  of  property  and 
of  conduct,  it  should  be  fixed.  If  it  be  meant  that 
a  rule,  made  for  a  certain  state  of  facts,  may  not  be 
applicable  to  a  different  state  of  facts,  that  will  not  be  dis- 
puted; if  it  be  meant  that  such  a  rule  ought  not  to  be 
applied  to  the  same  state  of  facts  under  all  circumstances, 
the  objection  amounts  only  to  this,  that  the  rule  is  too 
broadly  stated;  if  it  be  meant  that  a  rule  ought  to  be 
subject  to  the  discretion  of  the  Judges,  the  proposition  is 
unsound,  for  the  Judges  should  not  have  dispensing  power. 

Another  way  of  stating  the  objection,  is  to  say  that  while 
the  common  law  is  expansive,  a  Code  does  not  expand  or 
adapt  itself  to  the  expanding  exigencies  of  society.  A  dif- 
ferent phrase  for  the  same  idea  is,  that  the  common  law  is  ' 
elastic  and  accommodating,  and  that  a  Code  will  be  the 
opposite.  Now,  to  say  that  a  law  is  expansive,  elastic  or 
accommodating,  is  as  much  as  to  say  that  it  is  no  law  at  all. 
The  real  significance  of  the  objection,  if  it  has  any  signifi- 
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cance,  is,  that  it  is  better  to  let  the  Judges  make  the  law  as 
they  go  along,  than  to  have  the  lawgiver  make  it  beforehand. 
For,  if  the  Judges  are  to  decide  according  to  known  rules, 
those  rules  can  be  written  by  the  lawgiver  as  easily  as  they 
can  be  spoken  from  the  Bench,  or  taken  down  by  the  Re- 
porters. And  even  though,  in  particular  cases,  the  Judges 
should  fail  to  find  such  rules,  and  should  have  to  make  rules 
as  the  cases  occur,  that,  too,  can  be  done  as  easily  when 
the  known  rules  are  placed  in  a  Code,  as  when  they  repose 
in  the  breasts  of  Judges,  or  in  the  leaves  of  Reports.  So 
long  as  a  Code  is  confined  to  the  rules  of  law  as  they  now 
exist,  it  is  neither  more  nor  less  expansive  than  the  com- 
mon law.  When  the  inquiry  concerns  new  cases,  it  is 
divisible  into  two  parts,  one  relating  to  those  cases  which 
are  foreseen,  and  the  other  to  those  which  are  not  foreseen 
Those  which  are  foreseen,  the  lawgiver  can  provide  for, 
and  it  is  his  duty  to  provide  for  them.  Those  which  are 
not  foreseen,  cannot  be  provided  for,  except  by  directing 
the  courts  to  decide  according  to  the  analogy  of  existing 
rules,  when  there  is  such  an  analogy,  and  when  there  is 
none,  then  to  decide  according  to  the  dictates  of  natural 
justice.  In  this  last  respect,  the  Judges  will  be  in  the 
same  predicament  imder  a  Code  as  under  the  common 
law ;  so  that  really,  the  only  point  of  difference  respects 
those  new  cases  which  can  be  foreseen  or  reasonably 
anticipated,  and  if  there  be  persons  who  think  that  for 
such  cases,  it  is  better  that  the  Judges  should  make 
the  law,  after  the  cases  arise,  than  for  the  Legislature  to 
make  it  as  a  guide  beforehand,  then  they  think  that  gov- 
ernment ought  not  to  be  divided,  according  to  the  funda- 
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mental  American  maxim,  into  three  separate  legislative, 
executive  and  judicial  departments. 

If  we  look,  for  example,  at  any  of  the  leading  cases 
reported,  we  see  the  facts! given,  the  conclusion  of  tho 
Judges  and  the  reasoning  by  which  the  conclusion  was 
reached.  Whatever  legal  proposition  is  necessarily  in- 
volved in  this  conclusion  is  to  be  deemed  an  established 
rule  of  law.  This  rule  may  be  written  in  a  Code,  or  it 
may  be  left  in  the  Reports.  Is  it  any  more  flexible  in 
the  one  form  than  in  the  other?  Certainly  not,  unless  the 
Judges  feel  themselves  at  liberty  to  depart  from  it,  so  long 
as  it  remains  in  the  Reports  alone.  But  that  would  be  to 
declare  that  the  decision  is  not  law. 

It  is  possible  that  the  idea  of  flexibility  in  one  form,  and 
inflexibility  in  the  other,  has  arisen  from  not  sufficiently 
attending  to  the  distinction  between  general  and  partial 
rules.  It  may  be  perfectly  safe  to  lay  down  a  certain 
general  rule,  but  not  at  all  safe  to  undertake  the  enumera- 
tion of  all  the  particulars  to  which  the  rule  may  be  applied. 
A  code  which  should  attempt  to  do  the  latter  would  fail, 
not  because  it  would  be  inflexible,  but  because  it  would  be 
defective.  Take,  for  example,  the  rule  that  implies  a 
promise  to  pay  over  money  which  the  party  ought  not 
to  retain,  as  announced  by  Lord  Mansfield  in  Moses 
r.  McFarlane  (2  Burr.,  1005),  in  this  language:  "In  one 
word,  the  gist  of  this  kind  of  action  is,  that  the  defendant, 
upon  the  circum  stances  of  the  case,  is  obliged  by  the  ties  of 
natural  justice  and  equity  to  refund  the  money '^  This,  as  a 
general  rule,  coald  be  introduced  into  a  code  with  perfect 
safety,  while  it  would  be  certain  and  inflexible.     But  if 
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there  should  be  an  eflPbrt  to  go  into  details,  and  to  enumerate 
all  the  particular  cases  to  which  the  rule  has  been  or  could 
be  applied,  the  enumeration  would  be  defective,  inasmuch 
as  it  would  be  impossible  for  -human  foresight  to  discern 
all  the  occurrences  to  which  it  might  be  applicable.  It 
might  be  possible  to  collect  and  enumerate  all  the  instances 
in  which  the  rule  has  been  applied,  and  to  state  the  cir- 
cumstances; it  might  also  be  possible  to  mention  many 
cases  likely  to  arise  in  the  future  to  which  it  would  also  be 
applicable;  but  it  would  never  be  safe  to  pronounce  abso- 
lutely that  it  should  only  be  applied  to  the  cases  enumerated, 
for  the  obvious  reason  that  others  may  occur,  just  as  urgent, 
which  human  foresight  has  failed  to  discover.  The  objec- 
tion to  a  code  which  should  attempt  this  would  be,  not  that 
the  rules  given  were  inflexible,  or  that  the  code  itself  was 
inflexible,  in  any  other  sense  than  that  it  attempted  too 
much,  and  was  fashioned  upon  a  false  principle. 

Even  in  the  case  supposed,  a  code  and  the  common  law 
would  stand  upon  the  same  footing,  unless  something  waa 
put  into  the  former  wliich  was  not  in  the  latter;  for  neither 
in  one  form  or  the  other  are  either  the  general  or  the  par- 
ticular rules  flexible ;  the  general  rule  is  comprehensive,  the 
particular  rules  are  not  comprehensive;  the  latter  would 
be  of  little  value  except  as  pointing  to  the  former,  and  if 
that  is  once  given  it  covers  as  many  cases  when  inserted 
in  a  code  as  when  left  in  the  common  law  at  large. 

There  is,  for  instance,  a  rule  of  the  common  law,  that  a 
contract  is  void  which  is  against  public  policy.  What  is  or 
is  not  against  it  is  left  for  the  courts  to  decide,  since  the 
policy  changes  from  generation  to  generation,  and  almost 
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from  year  to  year.  The  judges  are  not  thereby  invested 
with  power  to  change  the  law,  but  to  apply  established 
law  to  the  circumstances  of  each  case  as  it  arises,  and  is 
then  compared  with  the  policy  of  the  State  for  the  time 
being,  or  with  the  general  policy  of  nations.  The  power  to 
decide  the  question  of  compatibility  in  such  a  case,  between 
the  act  and  the  policy,  is  not  a  legislative  but  a  judicial 
power,  as  much  as  to  decide  whether  a  by-law  of  a  cor- 
poration is  or  is  not  reasonable,  or  whether,  in  considering 
the  effect  of  an  act  performed,  the  time  of  performance 
was  reasonable  or  unreasonable.  It  may  indeed  be 
affirmed,  that  certain  acts  are  against  public  policy,  and 
so  far  the  present  Code  has  attempted  to  go,  but  it  has  not 
attempted,  and  could  not  safely  attempt,  to  define  all  the 
acts  by  which  men  might  hereafter  seek  to  countervail  that 
policy,  or  to  foresee  what  the  policy  itself  should  be  in 
ages  to  come. 

K  by  flexibility  be  meant  susceptibility  of  progression, 
then  it  may  be  affirmed  with  confidence,  that  a  code,  upon 
the  theory  on  wliich  this  is  framed,  not  only  adapts  itself 
to  the  present  wants  of  society  better  than  the  existing 
common  law,  but  that  it  contains  within  itself,  in  a  greater 
degree,  the  elements  of  future  progress;  not  because  its 
rules  are  any  more  or  less  flexible  than  those  of  the  com- 
mon law,  but  for  the  reasons  which  will  now  be  stated. 

The  fii'st  of  these  reasons  is,  that  while  the  judicial 
department  has  been  unable,  or  if  able,  unwilling,  to 
make  necessary  amendments  of  the  law,  the  legislative 
department,  to  which  the  power  of  amendment  of  right 
belongs,  has  been  embarrassed,  first,  by  the  disjointed  and 
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comparatively  inaccessible  form  in  which  the  great  body 
of  the  law  has  lain,  and  secondly,  by  that  maxim  of  the 
common  law  by  which  the  judges  were  taught  that  every 
statute  in  derogation  of  it  was  to  be  strictly  construed. 
The  first  cause  of  embarrassment  is  removed  so  soon  as 
the  Legislature  and  the  people  have  before  them  the 
whole  body  of  the  laws  in  an  accessible  and  compact  form, 
by  which  the  relation  of  the  several  parts  to  each  other 
and  to  the  whole  can  be  better  seen,  a  defect  in  any  part 
sooner  discovered,  and  the  particular  amendment  indicated 
which  ought  to  be  made.  The  second  cause  is  removed 
by  the  declaration,  that  the  maxim  of  strict  construction 
has  no  application  to  a  general  code. 

Nothing  is  more  conspicuous  in  the  history  of  jurispru- 
dence than  the  tenacity  with  which  the  Judges  of  America 
and  England,  unlike  those  of  continental  Europe,  have 
adhered  to  precedents,  even  though  the  reason  for  theai 
has  ceased,  and  their  mischiefs  have  become  palpable. 

Take  for  example  the  practice  of  the  courts  as  it  existed 
before  the  Code  of  Civil  Procedure.  U  any  part  of  the  com- 
mon law  should  have  been  flexible,  that  should  have  been, 
for  it  was  made  almost  entirely  by  the  Judges.  And  yet 
both  here  and  in  England,  while  they  expressed  their  regret 
at  the  state  of  things,  they  were  compelled  to  declare  that 
the  evils  of  the  system  were  too  deeply  rooted  to  be  removed 
by  any  power  short  of  the  Legislature.  Whenever  the 
Legislature  did  interpose,  the  courts  refused  to  go  beyond 
the  strict  letter  of  the  statute.  No  fact  of  early  linglish 
liistory  is  more  certain  than  that  the  existence  of  equity, 
as  a  separate  system,  was  owing  to  the  rigid  adherence  of 
the  common  law  judges  to  form,  in  other  words,  to  the 
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iron  inflexibility  of  the  common  law.  Equity  itself  soon 
fell  into  the  same  predicament  It  would  not  at  any 
tijie  have  been  thought  proper  or  safe  for  the  courts  to 
disregard  an  established  precedent  at  law  or  in  equity, 
upon  the  idea  that  tlie  circumstances  of  the  community 
had  so  changed  as  to  make  the  precedent  oppressive. 
Decisions  have  been  frequently  overruled,  it  is  true,  but 
upon  some  such  excuse,  as  that  they  were  made  by  a 
divided  court  or  an  inferior  one,  or  with  reference  to  par- 
ticular circumstances  or  without  sufficient  consideration. 

In  almost  every  instance  where  an  improvement  has 
been  made  in  the  laws,  it  has  come  from  the  Legislature. 
Had  society  been  left  to  the  discipline  of  the  common  law, 
whether  it  be  called  flexible  or  inflexible,  the  most  cruel 
and  bloody  of  criminal  systems  would  still  have  shamed 
us;  feudal  tenures  with  all  their  burdensome  incidents 
would  have  remained ;  land  would  have  been  inalienable 
without  livery  of  seizin,  and  wives  would  have  had  only 
the  rights  which  a  barbarous  age  conceded  them. 

Even  in  the  matter  of  contracts,  that  portion  of  the 
common  law  wliere  the  attribute  of  flexibility  would  have 
been,  if  ever,  desirable,  what  do  we  still  see  ?  While  it 
cannot  be  denied,  that  in  nine  instances  out  of  ten,  tenants 
hire  houses  in  the  belief  that  landlords  must  repair  them  if 
necessary ;  that  tenants  who  agree  to  repair,  have  no  sus- 
picion that  if  the  house  is  burnt  they  are  bound  to  rebuild ; 
that  when  a  creditor  accepts  part  payment  in  full  satisfac- 
tion, the  bargain  is  supposed  to  be  binding ;  that  an  instru- 
ment under  seal,  signed  by  an  agent  in  his  own  name,  but 
expressly  declaring  that  he  signs  for  his  principal,  is  con- 
sidered by  both  parties  to  be  obligatory  upon  the  principal; 
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yet  upon  each  of  these  points  the  common  law  holds  other- 
wise, and  has  obstinately  refused  for  hundreds  of  years 
to  accommodate  itself  to  the  undoubted  intentions  of  the 
parties  whose  rights  it  determines. 

Either  the  common  law  had  within  itself  the  flexible, 
elastic,  and  accommodating  elements,  which  would  have 
enabled  the  courts  to  adapt  it  in  these  respects  to  the 
expanding  exigencies  of  society,  or  it  has  been  greatly 
misunderstood  or  misrepresented  by  the  opponents  of  a 
Code. , 

The  second  of  the  reasons  for  considering  a  Code  more 
favorable  to  progress  than  the  common  law,  is,  that  in  all 
those  particulars  in  which  the  common  law  does  take  hold 
of  the  business  and  usages  of  society,  and  make  use  of 
them  in  its  jurisprudence,  it  does  so  not  so  much  by  way 
of  incorporating  those  usages  into  the  law,  or  indeed 
making  any  change  in  the  substance  of  the  law  itself,  as 
by  way  of  interpreting  the  acts  and  intentions  of  parties, 
and  applying  fixed  principles  to  the  ever  changing  con- 
cerns of  human  life ;  in  all  which  respects,  a  Code  may  and 
should  be  more  liberal  than  the  common  law.  Thus  it  is, 
that  by  the  present  Code,  not  only  are  the  particular 
anomalies  rectified,  which  have  just  been  mentioned,  but 
by  sections  801,  802,  809,  811  and  1829,  the  details  of 
the  law  of  contracts  are  made  subordinate  to  the  intentions 
of  the  parties,  ascertained  not  by  inexorable  rules  of  legal 
construction,  but  by  all  the  light  which  can  be  thrown 
upon  them  by  law,  usage  and  surrounding  circumstances, 
except  in  those  few  cases,  where  for  reasons  of  public 
policy  an  absolute  rule  has  been  established. 
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Section  1829,  it  will  be  seen,  is  in  these  words : 

"  Except  where  it  is  otherwise  declared,  the  provisions  of  the 
{oregoing  fifteen  Titles  of  this  Part,  in  respect  to  the  rights  and 
obligations  of  parties  to  contracts,  are  subordinate  to  the  intention 
of  the  parties,  where  ascertained  in  the  manner  prescribed  by 
the  chapter  on  the  Interpretation  of  Contracts,  and  the  benefit 
thereof  may  be  waived  by  any  party  entitled  thereto,  unless  such 
waivor  would  be  against  public  policy." 

The  usages  of  society  vary  with  its  wants  and  its  pur- 
suits. The  law  refers  to  those  usages  because  the  parties 
contract  with  reference  to  them,  and  they  must  be  taken  into 
account  when  it  considers  what  these  parties  ought  to  do 
and  what  they  ought  not  to  do.  In  this  way,  and  in  this 
alone,  bas  the  common  law  adapted  itself  to  the  exigencies 
of  society,  and  in  this  respect  the  present  Code  goes  not 
only  as  far  but  farther  than  the  common  law. 

Having  thus  considered  the  principal  objections  to  the 
codification  of  the  law,  it  should  next  be  considered 
whether  there  are  advantages  in  it  Assuming  that  it  is 
possible  to  have  a  body  of  written  law  in  a  convenient 
form,  and  in  scientific  order,  containing  the  materials  and 
framed  in  the  mcM^ner  already  described,  what  benefits  will 
it  confer  I  In  the  first  place,  it  will  enable  the  lawyer 
to  dispense  with  a  great  number  of  the  books  which  now 
incumber  the  shelves  of  his  library.  In  the  next  place, 
it  will  thus  save  a  vast  amount  of  labor,  now  forced  upon 
lawyera  and  judges,  in  searching  through  the  reports, 
examining  and  collecting  cases,  and  drawing  inferences 
from  the  decisions,  and  so  far  facilitate  the  dispatch  of 
business  in  the  courts.  In  the  third  place,  it  will  afford 
an  opportunity  for  settling,  by  legislative  enactment,  many 
disputed  questions,  wliich  the  courts  have  never  been  able 
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to  settle.  In  the  fourth  place,  it  will  enable  the  Legisla- 
ture to  eflfect  reforms  in  diflferent  branches  of  the  law, 
which  can  only  be  effected  by  simultaneous  and  com- 
prehensive legislation.  Thus,  for  example,  the  closer 
assimilation  of  the  law  of  real  and  personal  property,  and 
the  changes  in  the  relation  of  husband  and  wife,  as  to 
property,  cannot  be  effected  by  any  other  means  so  wisely 
and  safely,  as  by  a  General  Code.  The  making  of  a  Code 
involves  a  general  revision  of  the  law.  It  is  indeed  in  this 
way  alone  that  such  a  revision  seems  practicable  The 
occasion  is  thereby  afforded  to  look  at  the  law  of  the  land, 
as  a  whole,  to  lop  off  its  excrescences,  reconcile  its  con- 
tradictions, and  make  it  uniform  and  harmonious.  In  the 
fifth  place,  the  publication  of  a  Code  will  diffuse  among 
the  people  a  more  general  and  accurate  knowledge  of  their 
rights  and  duties,  than  can  be  obtained  in  any  other  manner. 
This  is  an  object  of  great  importance  in  all  countries,  but 
more  especially  in  ours.  If  every  person  can  have  before 
him,  in  an  authentic  form,  the  laws  which  are  to  affect  his 
property,  and  govern  his  conduct,  he  can  have  an  additional 
guaranty  of  his  rights,  and  a  better  acquaintance  with  his 
duties.  Here,  more  than  anywhere  else,  all  classes  of  citizens 
interfere  in  all  the  affairs  of  the  State.  They  elect,  directly, 
nearly  all  the  officers  who  make,  administer,  or  execute 
the  laws.  If  in  Holland,  or  in  Grermany,  or  France,  a  Civil 
Code  has  been  found  beneficial,  much  more  is  it  likely  to 
be  beneficial  to  us. 

So  far  as  the  choice  lies  between  law,  to  be  made  by  the 
legislature,  and  law  to  be  made  by  tlie  judiciary,  there 
cannot  be  a  doubt  that  whatever  may  be  the  determination 
elsewhere,  the  people  of  this  State  prefer  that  theirs  sliall 
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be  made  by  those  whom  they  elect  as  legislators,  rather 
than  by  those  whose  function  it  is,  according  to  the  theory 
of  the  Constitution,  to  administer  the  laws  as  they  find 
them.  Hence,  the  idea  of  a  Code  has  taken  such  hold  of 
our  people  that  they  have  made  provision  for  it  by  their 
organic  law. 

Besides  the  changes  to  which  attention  was  particularly 
directed  in  the  preceding  report,  relating  to  the  rights  of 
married  women,  the  adoption  of  children,  and  the  assimila- 
tion of  the  laws  of  real  and  personal  property,  there  are 
others,  of  less  importance,  which  ought  not  to  be  over- 
looked. They  will  be  found,  with  few  exceptions,  in  the 
following  sections : 

30,  32,  89,  90,  97,  135,  136,  139,  151,  170,  176,  182,  243 
331,  390,  392,  394,  396,  396,  397,  398,  399,  422,  486,  621, 
623,  625,  626,  627,  628,  629,  647,  673,  705,  709,  713,  717 
720,  723,  735,  741,  743,  755,  781,  785,  830,  831,  832,  833. 
836,  862,  864,  886,  887,  924,  941,  943,  977,  990,  991,  992, 
998,  1013,  1065,  1071,  1109,  1140, 1141,  1162,  1166, 1198, 
1213,  1263,  1296,  1301,  1302,  1315,  1352,  1353,  1376, 
1401,  1406,  1416,  1422,  1439,  1608,  1620,  1623,  1632, 
1641,  1643,  1646,  1648,  1651,  1652,  1660,  1729,  1737, 
1750,  1751,  1752,  1759,  1762,  1768,  1779,  1781,  1783, 
1789,  1791,.  1793,  1817,  1847,  1852,  1893,  1901,  1928, 
1931,  1936,  1939,  1940. 

It  remains  to  take  notice  of  what  there  is  novel  in  the 
classification  of  the  subjects  treated  in  this  Code.  The 
reasons  for  the  changes  in  this  respect  are  generally  set 

forth  in  the  notes.     It  will  be  observed  that  there  has  been 

« 

some  departure  from  the  ordinary  arrangement,  resulting 
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principally  from  the  desire  of  the  Oommissioners  to  confine 
each  title  to  a  single  branch  of  a  general  subject,  and  not 
to  permit  the  repetition  of  a  principle  once  stated.  In  the 
first  part  of  the  third  division,  that  which  treats  of  obli- 
gations in  general,  many  provisions  are  placed,  particu- 
larly in  respect  to  the  extinction  of  obligations,  which  have 
generally  been  referred  to  contracts  alone.  The  subject 
of  bailments  is  not  treated  by  itself,  but  under  different 
titles,  as  deposit,  loan,  hiring,  service,  carriage,  trust,  agency 
and  pledge.  The  matters  usually  treated  under  the  title  of 
principal  and  agent,  are  here  treated  under  service,  trust  and 
agency.  The  principles  governing  all  confidential  relations 
are  brought  together  under  the  head  of  trust  In  the  title  upon 
insurance,  the  general  rules  are  collected  into  one  chapter. 
Suretyship  is  treated  under  the  title  of  guaranty.  Mort- 
gage, equally  with  pledge,  is  treated  under  the  head  of  li^n, 
an  effort  having  been  made  to  clear  the  law  of  mortgage 
from  the  confusions  and  contradictions  which  have  been  pro- 
duced by  the  counter  action  of  law  and  equity  for  so  many 
years.  And  in  treating  of  relief,  compensatory,  specific 
and  preventive,  the  general  principles  which  determine  the 
measure  of  damages,  and  which  fix  the  limits  of  specific 
and  preventive  remedies,  are  so  arranged  as  to  reflect  upon 
and  explain  each  other. 

The  Commissioners  take  this  occasion  to  express  their 
sense  of  the  invaluable  services  rendered  to  them  by 
Thomas  G.  Shearman,  Esq.,  of  the  New  York  Bar,  who 
has  been  engaged  on  the  Civil  Code  from  its  commence- 
ment, and  whose  industry,  accuracy  and  intelligence  *^ey 
cannot  praise  too  liighly. 
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STATE  OF  NEW  YORK. 


AN  ACT 
TO  ESTABLISH  A  CIVIL  CODE. 


The  People  of  the  State  of  New  TorJcj  represented 
in  Senate  and  Assembly j  do  enact  as  follows : 

GBNEBAL  DEFINITIONS  AND  DIVISIONS. 

SionOK  1.  Title  of  Code. 

2.  Definition  of  law. 

3.  Action  of  Bovereign  power. 

4.  Two  kinds  of  laws. 

6.  6.  Common  law. 

7.  Two  kinds  of  civil  rightB. 

8.  BiglitB,  how  modified. 

9.  Divisions  of  the  Civil  Code. 

Section  1.  This  act  shall  be  known  as  the  Oivil  Titie  of 
OoDB  OP  THE  State  op  New  York. 

S  2.  Law  is  a  rale  of  property  and  of  conduct  Definition 
prescribed  by  the  sovereign  power  of  the  state. 

S  3.  The  will  of  the  sovereign  power  is  expressed :  ^^Jj"®' 

1.  By  the  constitution,  which  is  the  organic  act  of  ^''"' 
the  people ; 

2.  By  statutes,  which  are  the  acts  of  the  Legisla- 
tnre,  or  by  the  ordinances  of  other  and  subordinate 
legislative  bodies ; 
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3.  By  the  judgments  of  the  tribunals  enforcing 
those  rules  whieh,  though  not  enacted,  form  what  is 
known  as  customary  or  common  law. 

Two  kind!       g  4.  The  common  law  is  divided  into : 

1.  Public  law,  or  the  law  of  nations ; 

2.  Domestic,  or  municipal  law. 

Common         g  5^  xhc  evidenco  of  the  common  law  is  found  in 
the  decisions  of  the  tribunals. 


Id. 


g  6.  In  this  state  there  is  no  common  law  in  any 
case   where  the  law  is  declared  by  the  five  Codes. 


JJ*2^ndi       g  7,  All  original  civil  rights  are  either  : 
rifihu.  ^^  Rights  of  person ;  or, 

2.  Bights  of  property. 

m^iflid°^  §  8.  Rights  of  property  and  of  person  may  be 
waived,^  surrendered  or  lost  by  neglect,  in  the  cases 
provided  by  law. 

>  GoDfcliDg  V.  King,  10  y,  K,  440. 

?hJci?u""      S  9-  This  Code  has  four  general  divisions  : 

Code. 

1.  The  first  relates  to  Persons ; 

2.  The  second  to  Property ; 

3.  The  third  to  Obligations ; 

4.  The  fourth  contains  General  Provisions  relating 
to  Persons,  Property  and  Obligations. 


DIVISION  FIRST. 


PERSONS. 


PABT  I.  Persons. 

11.  Personal  Bights. 
'  III.  Personal  Relations. 


PART  I. 

PERSONS. 


10.  Minor,  what 

11.  Adult,  what 

12.  Unborn  child. 

13.  Persons  of  unsound  mind. 
14  Oustodj  of  minora,  eta 
16.  Powers  of  minors. 

16.  Contracts  of  minora. 

17.  When  minor  maj  disaffirm. 

18.  Oannot  disaffirm  contract  for  neoesaariea. 

19.  Nor  certain  obli^tions. 

20.  Oontracts  of  persons  without  nnderstandbg. 

21.  Contracts  of  other  insane  persons. 

22.  Powers  of  persons  whose  incapacity  has  been  adjudged. 

23.  24.  Wrongs. 

25.  Minors  maj  enforce  their  rights. 

26.  Indians. 


§  10.  A  minor  is  a  persoii  under  tlie  age  of  twenty-  DeflnitioB 


one  years. 

§  11.  All  other  persons  are  adults. 


Definitfon 
or  an  adult. 


4  THE  CIVIL  CODE 

SSid™  S  12.  A  child  conceived,  but  not  yet  born,  is  to  he 

deemed  an  existing  person,  so  far  as  may  be  neces- 
sary for  its  interests  in  the  event  of  its  subsequent 
birth. 

Maraellis  «.  Thalheimer,  2  Paiges  35 ;  Jenkins  v.  Frejrer, 
4  t(2.,  47 ;  Hone  v.  Van  Schaick,  3  Barb.  Ch.,  488. 

uSISSSd^'       S 13.  Persons  of  unsound  mind,  within  the  meaning 
"^°<^         of  this  Code,  are  idiota,  lunatics,  imbeciles  and  habit- 
ual drunkards. 


CMk^yof^  S  14.  The  custody  of  minors  and  persons  of 
unsound  mind  is  regulated  by  Part  ni  of  this 
Division. 


Fowera  of 
mlnon. 


§  15.  A  minor  cannot  give  a  delegation  of  power. 

•  Bennet  «.  Davis,  6  Oow^  393.  Such  a  delegation  is 
not  merely  voidable,  but  absolutely  void  (See  Bool 
V.  Mix,  17  Wtmd.^  119).  The  propriety  of  this  rule 
has,  however,  been  seriously  doubted  (Whitney  v. 
Dutch,  14  Mats.,  462). 


0>Dtractt 
of  minors. 


Whan 
minor  may 
jisaffirm. 


S  16.  A  minor  may  make  a  conveyance  or  other 
contract  in  the  same  manner  as  any  other  person, 
subject  only  to  his  i)ower  of  disaffirmance^  under  the 
provisions  of  this  Title,  and  to  the  provisions  of 
the  Title  on  Marriage. 

^Pahnerv.  Miller,  25  Barh.y  399;  Slocum  «.  Hooker,  13 
Barb,,  636;  Bool  v.  Mix,  17  Wend.,  119;  Gillett  fi 
Stanley,  1  ERU,  121 ;  Van  Noatrand  r.  Wright,  HiU 
db  D.  Supp.,  260 ;  Clark  v.  Levi,  10  N.  7.  Leg.  06s., 
184.  It  has  been  doubted  whether  a  minor  who  hai 
a  guardian,  can  make  a  contract  (Stafford  v.  Roof^ 
9  Oow,f  626,  630;  Kline  v.  L'Amoureux,  2  Paige, 
419);  but  it  seems  now  to  be  settled  that  he  can 
•   (Bartholemew  v.  Finnemore,  17  Barb.^  428). 

S  17.  In  all  cases*  other  than  those  specified  by 
sections  18  and  19,  the  contract  of  a  minor  may, 
Upon  restoring  the  consideration^  to  the  party  from 
whom  it  was  received,  be  disaffirmed  by  the  minor 
himself,  either  before  his  majority,^  or  within  a 
reasonable  time  afterwards,^  or,  in  case  of  his  death 
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within  that  i)eriod,  by  his  heirs  or  personal  represen- 
totives.' 

*  Conroe  v.  Birdaall,  1  Johns.  Gas.,  12'' ;  Brown  v.  M'Oune, 

6  Sand/.,  224;  Merriam  v.  Cmmiagham,  11  Oual^ 
ing^  40. 

*  Bartholomew  v.  Finnemore,  I*!  Barb^  428. 

*  Bj  the  existing  law  he  cannot  in  all  cases  condusivel/ 

disaflBrm  his  conveyance  of  real  property  before  he 
comes  of  age  (Bool  «.  Mix,  17  Wend.,  119,  132,  134). 

*  Tdffl  V.  Sergeant,  18  Barb.,  320. 

*  Bac  Abr.,  Infant^  I,  6;  8  Co.,  42  b. 

5 18.  A  ipinor,  op  a  person  of  unsound  mind  of  g^jjjf^ 
whatever  degree,^  cannot  disaffirm  a  contract,  other-  ^^^mim. 
wise  valid,  to  pay  the  reasonable  value  of  things 
necessary  for  his  support,'  or  for  that  of  his.  family,' 
entered  into  by  him  when  not  under  the  care  of  a 
parent^  or  guardian^  able  to  provide  for  him. 

>  Ingraham  v.  Baldwin,  9  N.  F.,  45. 

*  Smith  V.  Olipliant^  2  Stmdf.,  306 ;  BandaU  v.  Sweet,  1 

Dtn^  460. 

*  Turner  v.  Frisby,  Strange,  168. 

*  WaUing  v.  T(^,  9  Johna.,  141. 

*  Kljiie  V.  L'Amonreuz,  2  Paige,  418. 

$19.  A   minor   cannot  disaffirm    an  obligation,  Korceruin 
otherwise  valid,  entered  into  by  him  under  the  express 
authority  or  direction  of  a  statute. 

This  is  intended  to  provide  for  such  cases  as  the  execu- 
tion of  a  bond  in  bastardy  proceedings,  or  a  roluntary 
assigpiment  under  the  statute  relating  to  the  imprison- 
ment of  insolvent  debtors,  or  an  enlistment,  or  articles 
of  appreatioeship. 

S  20.  A  person  entirely  without  understanding  has  contracts 
no  power  to  contract,  except  in  the  case  mentioned  ^J^^^J^^. 
in  section  18,  unless  expressly  authorized  by  statute.  ^°«- 

See  Jackson  «.  King,  4  Cow.,  201. 

5  21.  A  person  of  unsound  mind,  but  not  entirely  contracta 
without  understanding,  may  make  a  conveyance  or  fn^ftne* 
other  contract,  before  his  incapacity  has  been  judi- 
cially determined,  subject  to  rescission,  as  provided 
in  the  chapter  on  Eesoission. 


PowenoC 
persons 
whose  in- 
capacity 
has  been 
adjudged. 


Wronga, 
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Jackson  v.  King,  4  Cbtn.,  207 ;  Person  v.  Warren,  14 
Barb,,  488;  Odell  v.  Buck,  21  Wend.,  142.  Thug  a 
mortgage  bj  a  lunatic  is  at  most  voidable  (Ingraham 
V.  Baldwin,  9  N.  F.,  45;  12  Barb.,  9).  The  mere  ex- 
istence of  lunacj  does  not  revoke  a  power  (Wallis  v. . 
Manhattan  Co.,  2  ffaU,  495).  Compare,  however,  the 
proposed  change  in  the  law  of  Agency.  As  to  the  cases 
in  which  such  a  contract  should  be  set  aside,  see 
Sprague  «.  Duel  (11  Paige,  480);  Loomis  v.  Spencer  (2 
itL,  163). 

g  22.  After  his  incapacity  has  been  judicially  deter- 
mined, a  person  of  unsound  mind  can  make  no  con- 
veyance or  other  contract,  nor  delegate  any  power,  nor 
waive  any  right,  until  his  restoration  to  capacity  is 
judicially  determined.  But  if  actually  restored  to 
capacity,  he  may  make  a  will,  though  his  restoration 
is  not  thus  determined. 

See  1  A  &,  n9,  g  10;  Fitzhugh  e.  Wflooz,  12  Barb. 
236. 

g  23.  A  minor,^  or  a  i)erson  of  unsound  mind,  of 
whatever  degree,'  is  liable  for  a  wrong  done  by  him, 
in  like  manner  with  any  other  person. 

^Fish  V.  FeTria,6i>if«r,  49;  Campbell  v.  Stakes,  2  Wend,, 
139;  Hartfleld  v.  Roper,  21  idL,  616;  Green  v.  Burke, 
23  icL,  490;  Bullock  v.  Babcock,  3  id,,  391 ;  Wallace 
V.  Moras,  6  Hitt,  391 ;  Oonklin  v,  Thompson,  29  Barb^ 
218;  Bumard  v.  Haggis,  14  0,  R  [K,  S."],  46. 
Krom  V,  Schoonmaker,  3  Barb.,  647;  see  Williams  v. 
Cameron,  26  id.,  172. 


^  g  24.  A  minor,  or  person  of  unsound  mind,  cannot 

be  subjected  to  exemplary  damages,  unless  at  the 
time  of  the  act  he  was  capable  of  knowing  that 
it  was  wrongful. 

Krom  V.  Schoonmaker,  3  Barb,  647. 

MtEore  may      (J  25.  A  miuor  mav  enforce  his  rights  by  civil  action, 

enforce  ^  "  .         i 

their  rights,  or  othcr  legal  proceedings,  in  the  same  manner  as 
a  person  of  full  age,  except  that  a  guardian  must  be 
appointed  to  conduct  the  same. 

2  R.  5.,  445,  §1. 
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S  26.  Iqdians  resident  within  this  state  have  the  indiam. 
same  rights  and  duties  as  other  persons;^  except 
that: 

1.  They  cannot  vote  or  hold  office;  and  that, 

2.  They  cannot  grant,  lease,  or  incumber  Indian 
lands,  except  in  the  cases  provided  ,by  special  laws.' 

*  The  course  of  legislation  and  of  decision,  following  the 
modifications  which  time  has  made  in  the  actual  coq« 
dition  of  the  Indians,  is  such  that,  bj  the  act  of  1843, 
Indians  are  authorized  to  purchase,  hold  and  cohvej 
lands ;  and  such  as  become  freeholders  to  the  value 
of  $100,  are  liable  on  contracts  and  to  taxation  and 
the  jurisdiction  of  the  courts,  as  if  citizens.  There 
seems  to  be  no  sufficient  reason  why  a  simple  gene- 
ral provision  like  that  here  proposed,  should  not  now 
be  adopted. 
..  ^  '  IJee  V.  Glover,  8  Chw.,  189;  St.  Regis  Indians  9.  Dnim, 
19  Jyhne^  127;  Jackson  «.  Wood,  T  id.,  290;  ChtD- 
dtor  r.  Bdioo,  9  id.,  362. 


PART  II. 

^  PEB60NAL  BIGHTS. 

SionOH  2*1,  General  personal  rights. 

28i  Defamation,  what 

39.  libel,  what. 

30.  Slander,  what 

31.  What  oonununications  a^  priyileged. 

32.  Protection  to  personal  relations. 

33.  Bight  to  nse  force. 

$27.  Besides  the  personal  rights  mentioned  or  <^^<^ 
leoognized  in  the  Politioal  Oodb,  every  person  ^^^^ 
has,  sabject  to  the  qnaliflcations  and  restrictions  pro- 
vided by  law,  the  right  of  protection  from  bodily 
restraint  or  harm,  from  personal  insult,  from  defama- 
tion, and  from  injory  to  his  personal  relations. 

There  is  no  doubt  that  persistent  public  insults,  d.  ^., 
oontinually  shouting  at  a  person  in  the  street,  or 
even  silently  dogging  him,  are  personal  ii^'urles, 
against  which  he  ought  to  be  protected.    Whj  is 
^  not  an  act  whidi  the  law  admits  almost  to  justiiy, 

certainly  to  mitigate,  the  crime  of  assault  and  bat- 
tery, sufficient  foundation  for  a  dvil  action?  Com- 
pare Adams  «.  Bivers,  11  Barb.,  390,  where  an 
action  for  use  of  insulting  words,  by  one  standing 
in  the  highway  In  front  of  plaintiff's  land,  was  sus- 
tained on  the  ground  of  the  trespass  involved  in 
standing  in  the  highway  after  being  ordered  to 
depart,  for  the  malicious  purpose  evinced. 


S  28.  Defamation  is  effected  by : 

1.  libel;  ot, 

2.  Slander. 

In  an  definitions  of  libel  or  slander  at  common  law, 
malice  is  treated  as  a  necessary  ingredient  But  in  the 
absence  of  a  proper  notice  for  the  publication,  malice 
is  conclusively  presumed,  and  the  publisher  of  a  libel  is 
responsible,  although  clearly  fVee  ,fh)m  actual  malice 


Defltma- 
tloD,  what. 
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(Hunt  V.  Bennett  19^.  F..  173;  Lewis  v.  Chapman, 
16  id.,  369.)  In  the  definitions  of  both  classes  of 
defamation,  therefore,  the  commissioners  omit  the  ingre* 
dient  of  malice,  and  oonsequentlj  the  rules  oonoeming 
presumption  of  malice. 

iiMi,wbAt.  g  29.  Libel  is  a  false  and  unprivileged  publication 
by  writing,  printing,  picture,  eflBgy  or  othef  fixed 
representation  to  the  eye,  which  exposes  any  per- 
son to  hatred,  contempt,  ridicule  or  ob}oquy,  or 
which  causes  him  to  be  shunned  or  avoided,  or  which 
has  a  tendency  to  injure  him  in  his  occupation. 

2  Kent  Com.,  17;  Stone  v.  Cooper,  2  Den.,  293;  Cooper 
V.  Greele/,  1  id.,  347 ;  Steele  v.  Southwick,  9  Johns^ 
214. 

The  law  of  libel  has  passed  in  the  last  hundred  years 
from  one  extreme  to  another ;  from  ezcessiye  severity 
to  excessive  laxity.  The  abuse  of  the  freedom  of  the 
press,  not  only  in  the  wantonness  of  its  attacks  upon 
public  men,  but  in  its  assaults  upon  private  citizens, 
ha4  become  so  great,  that  a  remedy  for  the  evil 
must  be  sought,  or  violenoe  will  take  the  place  of 
law.  The  license  into  which  this  fVeedom  has  de- 
generated leads,  not  only  to  the  frequent  invasion 

,  of  private  rights,  but  to  the  corruption  of  public 
morals.  If  the  Commissioners  had  been  certain  of  the 
true  remedy,  they  would  have  proposed  it  in  the  text 
of  the  Code.  They  will  venture  only  to  suggest  that 
a  more  certain  punishment  for  wanton  or  careless 
defamation  being  needed,  a  remedy  may  perhaps  be 
found  in  affixing  to  it  a  penalty,  to  be  recovered  in 
every  civil  action  for  libel,  in  addition  to  the  damages 
which  the  jury  may  And.  This  would,  at  least,  render 
it  unsafe  for  libellers  to  rely  upon  the  caprice  or  preju- 
dice of  juries  as  the  means  of  escape  with  nominal 
damages.  Requiring  the  name  of  the  writer  to  be 
signed  to  every  personal  article,  might  also  have  a 
salutary  effect.  If  the  Legislature  should  think  these 
provisions  desirable,  two  sections  like  the  following 
would  answer  the  purpose : 

g  .  Any  article  published  in  a  newspaper  containing 
matter  which  would  bo  libellous  if  it  were  false,  must 
be  signed  by  the  writer,  and  his  name  must  be  published 
at  the  foot  of  the  article.  A  violation  of  this  section  is 
a  misdemeanor. 

§  .  In  every  civil  action  for  libel,  if  the  plaintiff 
recovers  a  verdict,  he  shall  be  entitled  to  judgment  against 
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the  defendant  for  dollars,  as  a  penalty,  in 

addition  to  the  damages  found  bj  the  jury,  and  the  coats 
of  the  action. 

S  30.  Slander  is  a  false  and  unprivileged  publica-  ^^^^f 
tioD,other  than  libel,  which : 

1.  Oharges  any  person  with  crime,  or  with  having 
been  indicted,  convicted  or  punished  for  crime  ;^ 

2.  Impntes  in  him  the  present  existence  of  an  in* 
fectious,  contagions  or  loathsome  disease;' 

3.  Tends  directly  to  injure  him  in  respect  to  his 
office,  profession,  trade  or  business,  either  by  imput- 
ing to  him  general  disqualification  in  those  respects 
which  the  office  or  other  occupation  peculiarly  re- 
quires, or  by  imputing  something  with  reference  to 
his  office,  profession,  trade  or  business  that  has  a 
natural  tendency  to  lessen  its  profit ; 

4.  Imputes  to  him  impotence  or  a  want  of  chastity  f 
or, 

5.  Which,  by  natural  consequence,  causes  actual 
damage. 

'  This  definition  is  possibly  a  little  broader  than  the  lan- 

^age  of  the  decisions  (see  Young  v.  Miller,  3  BtUf 

21 ;  Smith  v.  Stewart,  6  Penn.  St,  372).     But  the 

definition  of  a  *'  crime  "  in  the  Penal  Code  remoyes 

all  the  grounds  of  distinction  in  the  decisiona. 

*  Williams  v.  Holdredge,  22  Barb.,  376. 

I  *  This  provision  is  new.    The  House  of  Lords,  in  a  reoent 

I  case,  condemned  tlie  comny)n  law  in  this  respect  as 

*' barbarous"  (Ljnch  v.  Knight,  9  K  L,  Cos,,  577). 

5  31.  A  privileged  pnblication  is  one  made :  Smu*^ 

1.  In  the  proi>er  discharge  of  an  ofiicial  duty ;  prMieg^ 

2.  In  testifying  as  a  witness,  in  any  proceeding 
authorized  by  law,  to  a  matter  pertinent  and  material,^ 
or  in  reply  to  a  question  allowed  by  the  tribunal ; 

3.  lu  a  communication,  without  malice,  to  a  person 
interested  therein,  by  one  who  was  also  interested, 
or  who  stood  in  such  a  relation  to  the  former  as  to 
afford  a  reasonable  ground  for  supposing  his  motive 
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innocent,  or  who  was  requested  by  him  to  give  the 
information  ;*  or, 

4.  By  a  fair  and  true  report  in  a  newspaper,  with- 
out malice,  of  a  judicial,  legislative  or  other  public 
official  proceeding,  or  of  anything  said  in  the  course 
tbereo£^ 

'  Perkins  v.  Mitchell,  31  Barb.^  461 ;  see  4  JZ  <lfe  K,,  669. 

*  Lewis  V.  Chapman,  16  ^.  7.,  369. 

*  Law8  1854)  ch.  130. 

S  32.  The  rights  of  personal  relation  forbid : 

1.  The  abduction  of  a  husband  from  his  wife,  or 
of  a  parent  from  his  child  ;^ 

2.  The  abduction  or  enticement  of  a  wife  from  her 
husband,'  of  a  child  from  a  parent,  or  from  a  guardian 
entitled  to  its  custody,^  or  of  a  servant  from  his  mas- 
ter;* 

3.  The  seduction  of  a  wife,  daughter,  orphan  sis- 
ter, or  servant  /  and, 

4.  Any  injury  to  a  servant,  which  affects  his  ability 
to  serve  his  master.* 

'  Perhaps  this  provision  is  new,  and  doabtless  as  a  noat* 
ter  of  fact  it  would  rarely  be  taken  advantage  of 
Kevertheless,  the  injury  is  a  very  great  one,  and  one^ 
unhappily,  not  entirely  unknown. 

*  Bennett  v.  Smith,  21  Barb.,  439 ;  Soherpf  v.  Sczadeczky, 

4  £  i>.  Smith,  110. 

*  See  People  v.  Ohnstead,  27  Barb,,  9. 

*  Lumley  v.  Gye,  2  EU.  A  Bl,  216. 

*  This  provision  is  new,  as  to  the  sister  and  daughter 

(Darn  V.  Wyckoff,  7  N,  7.,  191).  The  legal  Action, 
by  which  the  action  of  seduction  has  long  been  sus- 
tained, has  always  been  considered  too  narrow  for 
the  purposes  of  justice. 

*  Woodward  v.  Washburn,  3  i>en.,  369 ;  Marlines  «.  Q«r- 

ber,  Z  M.ds  G^  88. 

g  33.  Any  necessary  force  may  be  used  to  protect 
from  wrongful  injury  the  person*  or  property*  of  one- 
self, or  of  a  wife,  husband,  child,  parent  or  other 
relative  to  the  third  degree,  a  ward,  servant  or  master. 

^  Bol  Abr.j  Trespass,  D. ;  Leeward  v.  Basilee,  1  SaBc, 
407 ;  Seaman  v.  Guppledick,  Owen,  160.  • 

*  Blades  «.  Higgs,  10  C,  B.  {K  S.),  713. 
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Jj<2jU|on  g  34.  Marriage  is  a  personal  relation,  arising  out 
of  a  civil  contract,  to  which  the  consent  of  parties 
capable  of  making  it  is  alone  necessary. 

Bj  2  R.  S.,  138,  §  1,  marriage  is  declared  to  be  a  civil 
contract  to  which  consent  is  necessaiy ;  but  whether 
anything  more  than  consent  is  necessary  has  been 
mooted ;  some  authorities  deeming  that  either  consum- 
mation Or  solemnization  is  also  requisite  (Jaques  v.  Pub- 
lic Administrator,  1  Brac^.,  499 ;  and  see  2  Parsons  (m 
Chniracta,  6th  ed.,  74).  This  provision  makes  consent 
alone  suffident,  and  is  in  accordance  with*the  viewa 
declared  in  Starr  v.  Peck,  1  HiUf  270;  Jackson  v.  Winner 
7  WttuL,  47;  Caii^olle  v.  Ferne,  23  Ni  7.,  106;  Hayea 
9.  People,  25  y.  Ti,  390. 

£w 'wUd.  S  35.  Consent  to  a  marriage  may  be  manifested  in 
any  form,  and  may  be  proved  like  any  other  fact. 

Starr  v.  Peck,  1  Eill,  270 ;  Clayton  v.  Wardell,  4  K  F.,  230. 


Persons 
capable  of 
marriAi^ 


CoBBent 
mast  be 
glTen  to  a 
presftDt 
marriage. 


S  36.  Any  unmarried  male  of  the  age  of  foarteen 
years  or  upwards,  and  any  unmarried  female  of  the 
age  of  twelve  years  or  upwards,  and  not  otherwise  dis- 
qualified, is  capable  of  consenting  to  marriage ;  sub- 
ject, however,  to  the  provisions  of  section  54  of  this 
Oode. 

Bennett  v.  Smith,  21  Barb^  439.  The  reference  is  to  the 
provision  below,  allowing  a  divorce  where  a  female  is 
married  under  fourteen  against  consent  of  parent  or 
guardian. 

S  37.  The  consent  to  a  marriage  must  be  to  one 
commencing  instantly,  and  not  to  an  agreement  to 
marry  afterwards. 

Cheney  v.  Arnold,  15  ^.  F.,  346. 

§  38.  Marriages  between  parents  and  children, 
ancestors  and  descendants  of  every  degree,  and  be- 
tween brothers  and  sisters  of  the  half  as  well  as  of 
the  whole  blood,  are  incestuous,  and  void  from  the 
beginning;  whether  the  relationship  is  legitimate  or 
illegitimate. 

2  R  S,,  139,  §  3. 

ceruiQ  ^  39.  If  either  party  to  a  marriage  is  incapable  of 

marriages  *         v  o  «r  ^ 

when  to  ba   couscnt  for  waut  of  age  or  understanding,  or  is  inca- 
void.         pable,  from  physical  causes,  of  entering  into  the 
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laarriage  state,  or  if  the  consent  of  either  is  obtained 
bj  fiand  or  force,  the  marriage  is  void  ffom  the  time 
its  nullity  is  a4)iidged  by  a  competent  triboiial. 


3  40l  A  sabeeqaent  marriage  contracted  by  any  F^pMy 
person  dming  the  life  of  a  former  hosband  or  wife  of 
soch  petaoUt  with  any  person  other  than  sneh  former 
husband  or  wife*'  is  illegal  and  void  from  the  b^^- 
ning,  unless: 

1.  Hie  former  marriage  had  been  annulled  or  dis- 
solred  for  some  cause  other  than  the  adultery  of  such 
person;  or, 

2.  Unless  such  former  husband  or  wife  had  been 
finaDy  sentenced  to  imprisonment  for  life ;  or, 

3.  Unless  sudi  former  husband  or  wife  was  absent, 
and  not  known  to  such  person  to  be  living,  for  the 
space  of  five  successive  years  immediately  preced- 
ing such  subsequent  marriage;  in  which  case  the 
subsequent  marriage  is  void  only  from  the  time  its 
nullity  is  adjudged  by  a  competent  tribunaL' 

'  This  exoeptioD  is  new. 

*2iZL5^i39.  §§5,6.  The  Ungnage of  sabdiTisioii 3 hat 
been  modified  to  make  it  tppropriate  tothe  retrospe^ 
tiTo  eflbd  giTen  to  sectioD  6,  bv  the  constnicliaii 
adopted  br  the  Coart  of  Appeals  in  Bowers  v.  Brower, 
9y.  T.Leg.  OU^  196. 

S  41.  Xo  pardon  granted  after  the  twelfth  day  of  ^j^^ 
April,  one  thousand  eight  hundred  and  twenty-two,  ^ 
to  any  person  sentenced  to  imprisonment  for  life  in 
this  state,  restores  such  person  to  the  rights  of  any 
previous  marriage,  or  to  the  guardianship  of  any 
issue  of  such  marriage. 

tR.&,  139,  g  7. 

S  42.  Indians  contracting  marriage  according  to  the 
Indian  custom,  and  cohabiting  as  husband  and  wife, 
are  lawfiilly  married. 

Laws  1849,  c^  ^0,  §  i. 
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S  43.  The  provisions  of  other  portions  of  this  Code 
in  relation  to  contracts  and  the  capacity  of  persons 
to  enter  into  them,  have  no  application  to  the  con- 
tract of  marriage. 


£^?u^^'  S  44  A  promise  of  marriage  is  subject  to  the  same 
rules  as  contracts  in  general,  except  that  neither 
party  is  bound  by  a  promise  made  in  ignorance  of 
the  other's  want  of  personal  chastity,'  and  that  either 
is  released  therefrom  by  unchaste  conduct  on  the 
part  of  the  other.* 

'  See  Beachey  v.  Brown,  EL  BL  A  K,  976;  Baker  v. 

Oartwright,  10  0.  B.  [K  S.],  124. 
*  Palmer  v,  Andrews,  1  Wmd,,  142. 


ARTICLE  II. 


Mode  of 
antheo- 
tlcatlng 
marriages. 


AX7THBNTICATI0N. 

SsonoK  45.  Mode  of  authenticating  marriagefl. 

46.  Form  of  marriage. 

47,  48.  Duties  of  the  officer  before  whom  a  marriage  is  solem. 

nized. 

49.  Certificate  to  be  gLven  to  either  coRtracUng  party,  if  desired. 

50.  The  certificate. 

51.  The  entiy  thereof. 

52.  Authentication  of  the  certificate. 

53.  Certificate,  entiy,  ^,  eyidence. 

S  45.  For  the  purpose  of  authentication,  according 
to  the  provisions  of  this  article,  a  marriage  must  be 
solemnized  in  this  state,  in  the  manner  herein  pre- 
scribed, by  one  or  more  of  the  following  persons, 
namely:  Ministers  of  the  gospel  or  priests  of  any 
denomination;  mayors,  recorders  or  aldermen  of 
cities ;  judges  of  the  county  courts  or  justices  of  the 
peace ;  and,  in  case  of  Indians,  also  the  peacemakers 
acting  within  their  respective  jurisdictions. 

S  R.  5.,  139,  g  8 ;  applied  to  Indians  hj  Laws  of  1849, 
ek.  420,  %  4. 

In  2  Kmi^9  Otm.,  89,  note,  it  is  said  that  these  provisionB 
of  (he  Revised  Statutes  are  not  law,  because  bj  the 
act  of  1830,  which  declared  that  marriages  contracted 
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without  this  form  of  BoIenmuaUon  should  be  vtlid, 
they  no  longer  are  required  to  be  obeyed.  They  arc 
here  embodied,  however,  for  the  obvious  reason  that, 
though  solemnization  is  not  ooapulsory,  it  is  optional, 
and  the  form  prescribed  may  be  and  constantly  is  re- 
sorted to,  for  the  sake  of  the  convenient  authenticatioo 
of  the  contract  which  it  aflforda. 

S  46.  No  particular  form  is  required  upon  a  mar-  JJjjjj^ 
riage,  but  the  pariievS  must  solemnly  declare,  in  the 
presence  of  the  person  solemnizing  the  marriage,  and 
of  at  least  one  witness,  that  they  take  each  other  as 
husband  and  wife. 

2  R  S.,  139,  §  9. 

S  47.  The  person  solemnizing  a  marriage  most  ^^^ 
ascertain,  to  his  satisfaction  :  w£ma 

1.  The  identity  of  the  parties  ;  BtdtmtSmi 

2.  Their  real  and  full  names,  and  places  of  residence ; 

3.  That  they  are  of  suflScient  age  to  be  capable  of 
contracting  marriage ;  and, 

4.  The  name  and  place  of  residence  of  the  witness, 
or  of  two  witnesses,  if  more  than  one  is  present. 

2  A  '&,  140,  g  10. 

S4S.  The  person  solemnizing  a  marriage  must  enter  u. 
the  facts  ascertained  by  him  pursuant  to  the  last  sec- 
tion, and  the  date  of  the  solemnization,  in  a  book  to 
be  kept  by  him  for  that  purpose. 

549.  The  person  solemnizing  a  marriage  must  ^^^ 
famish  to  either  party,  on  reqnest,  a  certificate  there-  ^SfSjSZmg 
oC  sigoed  by  him,  specifying:  SS^' 

1«  The  names  and  places  of  residence  of  the  parties 
married: 

2.  That  they  were  known  to  him,  or  were  satisfieu> 
torily  proved,  by  the  oath  of  a  person  known  to  him, 
to  be  the  penons  described  in  sncb  certificate: 

3.  That  be  had  ascertained  that  they  were  of  suiB- 
dart  age  to  eontract  marriage ; 
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4.  The  name  and  place  of  residence  of  tbe  attest- 
ing witness  or  of  two  witnesses ; 

5.  The  time  and  [jlace  of  such  marriage ;  and, 

6.  That,  after  due  inquiry  made,  there  appeared  to 
be  no  lawful  impediment  to  such  marriage. 

2  R  S.,  140,  §  13. 

g  50.  The  certificate  mentioned  in  the  last  section 
may,  within  six  months  after  the  marriage,  be  filed 
with  the  clerk  of  the  city  or  town  where  the  marriage 
was  solemnized,  or  where  either  of  the  parties  reside, 
and  when  thus  filed,  must  be  entered  in  a  book  to  be 
provided  by  the  clerk,  in  the  alphabetical  order  o^  the 
name  of  each  party,'  and  in  the  order  of  time  in  which 
it  is  filed. 

g  51.  The  entry  required  by  the  last  section  must 
specify: 

1.  The  name  and  place  of  residence  of  each  party; 

2.  The  time  and  place  of  marriage ; 

3.  The  name  and  official  station  of  the  person  sigi> 
ing  the  certificate ;  and, 

4.  The  time  when  the  certificate  was  filed. 


Aothentl  ca- 
tion of  the 


S  52.  If  a  certificate  of  marriage  is  signed  by  a 
certificate,  n^jnister  or  priest,  there  must  be  indorsed  or  annexed, 
before  filing,  a  certificate  of  a  magistrate  residing  in 
the  same  county  with  the  clerk,  that  the  person  by 
whom  it  is  signed  is  personally  known  to  such  magis- 
trate., and  ha^  acknowledged  the  execution  of  the  cer- 
tificate in  his  presence. ;  or,  that  the  execution  of  the 
certificate,  by  a  minister  or  priest  of  some  religious 
denomination,  has  been  proved  to  the  magistrate,  by 
the  oath  of  a  person  known  to  him,  and  who  saw  the 
certificate  executed. 

2  li.  S.,  141,  §§  U-IB. 


Certificate, 
entry,  &c , 
evidence. 


g  53.  A  certificate  of  marriage,  or  the  entry  thereof, 
made  as  above  directed,  of  a  copy  of  the  certiflC'dte 
or  entry,  duly  certified,  is  presuiijptiye  evidence  of 
the  fact  of  the  marriage. 

S  A  iSL,  141,  8  lY. 
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OHAPTEE  n. 

DIVOBOE. 

The  proyisions  of  this  chapter  have  been  modified  from 
those  of  the  Bevised  Statutes,  with  a  view  to  prodnoe 
oonformity  with  the  present  procedure,  and  to  estab- 
lish the  rule  that  in  one  action  between  husband  and 
wife,  in  which  a  judgment  of  nullity  or  a  dissolution 
of  marriage  or  separation  is  sought,  the  whole  oontro- 
▼ersy  may  be  passed  on  and  settled;  and  for  this  pur* 
pose  to  allow  a  defendant  to  interpose  a  demand  for 
affirmative  relief^  asking  a  divorce  or  separation  against 
the  plaintiil^  instead  of  requiring  cross  actionii 

Abtiolb  I.  Nullity. 

n.  Dissohition. 
nil  Separation. 
IT.  General  Proviaiona. 


marriagM 
may  be 
nnUed. 


ARTICLE  L 

NTTLUTT. 

tktmas  54.  Gases  where  marriages  may  be  annulled. 
65.  Application  for  a  decision  of  nullity. 

56.  Children  of  annulled  marriage. 

57.  Custody  of  children. 

58.  Effect  of  judgment  of  nullity. 

S  54.  A  marriage  may  be  aonuUed  for  any  of  the 
followiDg  causes,  existing  at  the  time  of  the  mar-  ^i,***  '^ 
liage:^ 

1.  That  the  party  seeking  to  have  the  marriage 
annnlled  was  under  the  age  of  legal  consent  f  unless, 
after  attaining  the  age  of  consent,  such  party  for  any 

time  freely  cohabited  with  the  other  as  husband  or 
wife;* 

2.  That  the  former  husband  or  wife  of  either  party 
^as  living,  and  the  marriage  with  such  former  hus- 
l>and  or  wife  was  then  in  force  ;* 

3.  That  the  wife  was  under  the  age  of  fourteen 
years,  and  that  the  marriage  was  without  the  con- 
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sent  of  the  person  having  the  legal  charge  of  her 
person,  and  was  a  punishable  offense  on  the  part 
of  the  husband,  and  has  not  been  followed  by  co- 
habitation, nor  ratified  by  any  mutual  assent  of  the 
parties  since  the  wife  attained  the  age  of  fourteen 
years  r^ 

4.  That  either  party  was  of  unsound  mind  f  unless 
such  party,  after  comiu^  to  reason,  freely  cohabited 
with  the  other  as  hiusbiuid  or  wife ;' 

5.  That  the  consent  of  either  party  was  obtained 
by  fraud,  unless  such  party  afterwards,  with  full 
knowledge  of  the  facts  constituting  the  fraud,  freely 
cohabited  with  the  other  as  husband  or  wife  f 

6.  That  the  consent  of  either  party  was  obtained 
by  force,®  unless  such  party  afterwards  freely  co- 
habited with  the  other  as  husband  or  wife  ;*•  or, 

7.  That  either  party  was,  at  the  time  of  marriage, 
physically  incapable  of  entering  into  the  married 
state  ;^^  and  such  incapacity  continues,  and  appears 
to  be  incurable." 

^2RS.,  142,  §  20. 

*  Id.,  8  21. 

*  /d,  §  20. 

*  Laws  of  1841,  e^  257;  3  R  8.  (M  ed.\  283,  §  34. 

*  2  A  ^.,  142,  g  20. 
»  Id.,  143,  §  27. 

*  Law  of  18«2,  dk  246. 

*  2  R  S,,  142,  g  20. 
>•  Id,,  143,  g  31. 

"  2  R.  S.,  142,  §  20. 

'*  New.  but  in  aoooidanoe  with  th$  dedsions  ite  Devambagh 
tr.  Devanbagh,  5  Paige,  564;  6  id,  175; 

AppHca-         S  55.  Within  the  time  limited  by  law  for  the  com- 

tlonfora  •^  :  «  .  .        , 

JjciMonof  mencement  of  actions,  application  to  annul  a  mar- 
riage may  be  niade: 

1.  If  for  tlie  cause  that  a  former  husband  or  wife 
was  living;  by  either  party  during  the  life  of  the 
otlier,  or  by  such  former  husband  or  wife; 

2.  If  for  the  cause  of  idiocy  ;  by  any  relative  of 
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the  idiol,  interested  to  avmd  the  marriage,  daring  tbe 
life  of  ^ther  party; 

3u  If  for  the  cause  of  insanity  other  than  idiocy; 
by  any  relative  of  the  insane  {MUty  interested  to 
SToid  the  maifiage,  and  at  any  time  dnring  sndi 
insanity,  or  alter  the'  death  of  the  insane  party  in 
that  oondition,  and  during  the  life  of  the  other  party; 
or  by  the  insane  party  after  the  restoration  of  reason ; 

4  If  for  tlie  cause  of  fraud  or  force ;  bythe  in- 
joied  party,  or  the  parent  or  guardian  of  suc'i  party, 
or  a  relative  of  such  party  interested  to  avoid  the 
wamage,  during  the  life  of  either  party; 

5.  If  no  application  has  been  made  by  the  party  <Mr 
a  rehitive,  application  may  be  made  in  any  of  tbe 
foregmng  cases,  at  any  time  during  the  life  of  both 
parties,  by  a  guardian  of  the  insane  or  injured  party, 
appointed  by  the  court  for  the  purpose ; 

6.  If  for  the  cause  of  physical  incapacity ;  applica- 
tion can  ouly  be  made  by  the  iiyured  party  against 
the  incapacitated  party,  and  in  all  cases  must  be  made 
within  two  years  from  the  time  of  contracting  the 
marriage; 

7.  If  for  the  cause  specified  in  subdivision  3  of  seo- 
tion  54,  by  the  wife  only. 

3  £  &,  U2,  {§  22,  H  yy.  30.  33. 

2  &  5^  141,  §  36,  fihooM  be  inserted  in  the  Codeof  GiTfl 

Prooedurai 
TUe  wonLi  *'  within  tbe  time  limited  hy  lew  **  hsve  been 
ioaertvd  in  acoordanoe  with  the  constnictioo  pat  upon 
a  similar  provision  (§  30),  in  Ifontgomerj  v.  Mont- 
gomery. 3  Barb.  CK  132,  where  It  was  held  that  the 
intent  oT  the  reference  to  the  lifetime  of  the  parties 
was  to  prohibit  the  annulling  of  the  marriage  after  tlie 
death  of  tbe  parties,  but  not  to  eoEteod  the  limitatitii 
to  anj  period  within  the  lifetime  of  the  otlier. 

5  56.  Where  a  marriage  js  annulled  on  the  ground  ohivArm  or 
that  a  {brmer  husbaud  or  wife  was  liviug,  aud  it  is  B»rria««. 
adjutlged  that  the  subsequent  marriage  was  contracted 

io  good  faith,  and  with  the  full  belief  of  the  parties 


CnBtodf  of 
children. 
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that  the  former  husband  or  wife  was  deacL  or  where 
a  marriage  is  aunulled  on  the  ground  of  insanity, 
children  begotten  before  the  judgment  must  be  speci- 
fied in  the  judgment,  and  are  entitled  to  succeed  in 
the  same  mapner  as  legitimate  children  to  the  estate 
of  the  parent,  who,  at  the  time  of  the  marriage,  was 
competent  to  contract. 

2  R  S.,  143,  §§  23,  28. 

S  57.  The  court  must  award  the  custody  of  the 
children  of  a  marriage  annulled  on  the  ground  of 
fiaud  or  force,  to  the  innocent  parent,  and  may  also 
provide  for  their  education  and  maintenance  out  of 
the  property  of  the  guilty  party. 

2  It  8^  142,  %  32. 

g  58.  A  judgment  of  nullity  of  marriage  rendered 

of  Dnuity.    during  the  life  of  the  parties,  is  conclusive  evidence  of 

nullity ;  but  if  rendered  after  the  death  of  either  party 

to  the  marriage,  it  is  conclusive  only  as  against  the 

parties  to  the  action,  and  thosie  claiming  under  them. 

2  i?.  ^  144,  g  37. 


Effect  of 
Judgment 


ARTICLE  n. 


Jbrrtase, 
bow  dle- 
■oived. 


DISSOIiUTION. 

Sbotion  59.  Marriage,  how  dissolyed. 

60.  Divorce  for  adulteiy. 

61.  Casos  in  which  divorce  for  adultery  is  denied. 

62.  63.  Legilimacy  of  issue. 

64.  When  re-marriage  is  forbidden. 

S  59.  Marriage  is  dissolved : 

Ir  By  the  death  or  sentence  to  imprisonment  for 
life  of  either  of  the  parties ;  or 

2.  By  the  judgment  of  a  competent  tribunal. 


SSSS^/*  S  60.  The  dissolution  of  a  marriage  may  be  ad- 
judged, whenever  adultery  has  been  committed  by 
husband  or  wife,  in  any  of  the  following  cases : 
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1.  Where  both  hasband  and  wife  were  actaal 
inhabitants  of  this  state  at  the  time  of  the  commis- 
sion of  the  adultery ; 

2.  Where  the  marriage  took  plaoe  within  this  state;* 

3.  Where  the  injured  party,  at  the  time  of  the  com- 
mission of  the  adaltery,  aud  at  the  commencement 
of  the  action,  was  an  actual  inhabitant  of  this  state;* 

4.  Where  the  adultery  was  committed  in  this  state» 
and  the  injured  party »  at  the  common  oement  of  the 
action,  was  an  actaal  inhabitant  of  this  state.^ 

'  2  i2L  &,  144,  §  38 ;  modified  by  sabitUatingr "  took  plaoe  " 
for  "was  contracted  or  aolemnizcd,"  and  the  word 
"inhabitant"  for  "resident,"  wherever  the  latter 
occurs. 

'  Laws  of  1362,  446,  ch.  246. 

5  61-  Although  the  foot  of  adultery  is  established,  ^!^^ 
m  judgment  of  divorce  may  be  denied :  ISX^^it 

1 .  Where  the  application  for  divorce  was  not  made 
within  five  years  after  the  discovery  by  the  applicant 
of  the  adultery  charged ; 

2.  Where  the  adultery  appears  to  have  been  com- 
mitted by  the  procurement,  or  with  the  connivance 
of  the  party  asking  the  divorce  ;^ 

3.  Where  the  injured  party  has  expressly  forgiven 
the  adultery  charged,  or  has  voluntarily  cohabited 
with  the  guilty  party  as  husband  or  wife,  with  full 
knowledge  of  the  fact ;  and  has  ever  since  been  treated 
by  the  latter  party  with  conjugal  kindness ;'  or, 

4.  Where  it  appears  that  the  applicant  has  also 
been  guilty  of  adultery,^  without  the  procurement  or 
connivance  of  the  other  party.* 

'  2  i2L  5.,  145,  §  42,  subds.  1,  2. 

•  Modified  from  2  R  S.,  142.    See  BisK  Mar,  and  Div., 

g  57  ;  Johnson  v.  Jolinson,  14  Wend»y  637  ;  4  Paige, 
640;  Hoffrairet;.  Hoffmire,  7  Paige^  660. 

•  2  R  8.,  145,  §  42,  subd.  4. 

•  These  words  are  subatituted  for  "  under  such  circum- 

stances as  would  have  entitled  the  other  party,  if 
innocent,  to  a  divorce,"  in  accordance  with  the 
opinion  in  Leseuer  v.  Leseuer,  31  Barb.^  330;  see 
Morrell  v.  Morrell,  3  id.,  236,  241;  doubting  a  0.,  1 
id.,  318. 
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Jffl^Sr^  S  62.  When  a  divorce  is  granted  for  the  adultery 
of  the  husband,  the  legitimacy  of  children  of  the 
marriage,  begotten  of  the  wife  before  the  commence^ 
ment  of  the  action,  is  not  affected. 

"•  5  63.  When  a  divorce  is  granted  for  the  adultery 

of  the  wife,  the  legitimacy  of  children  begotten  of  her 
before  the  commission  of  the  adultery  is  not  affected ; 
bat  the  legitimacy  of  other  children  of  the  wife  may 
be  determined  by  the  court,  upon  the  evidence  in  the 
case.  In  every  such  case  all  children,  begotten  before 
the  commencement  of  the  action,  are  to  be  presumed 
legitimate  until  the  contrary  is  shown. 

2  R  S,,  146,  §§  43,  44. 


JJJJ^i,      §  64.  When  a  divorce  is  granted  for  adultery,  the 

forbidfen.    inQoccnt  party  may  marry  again  during  the  life  of 

the  other;  but  the  guilty  party  cannot  marry  any 

I^erson  except  the  innocent  party,  nntil  the  death  of 

the  other. 

2  R  iSr.,  146,  §  49,  modified  by  the  ezoeptiOQ.  Seyerel 
other  provisions  of  the  Beyised  Statutes,  in  respect  to 
the  effect  of  the  Jadgment  on  the  rights  of  propertj* 
of  the  parties,  are  omitted  as  being  saperseded  bj  other 
proviaioBS  of  this  Code. 

Should  the  last  clause  be  retained?  After  much  dis- 
cassloD,  It  was  abandoned  in  England.  Its  operation 
in  this  state  is  muoh  less  a  punishment  of  the  guiltf 
than  a  trap  for  the  innocent  (See  Cropsej  v.  Sweeney, 
27  Sarh.,  310;  *l  Abb.  iV.,  129). 


ARTICLE  m. 

SEPABATION. 

Bionoir  65.  When  separation  may  be  adjudged. 

66.  Gausos  for  separation. 

67.  When  denied. 

68.  Relief  may  be  adjudged  m  some  cases  where  separation  is 

denied. 

69.  Judgment  of  separation,  when  revoked. 

SkS^mSy        S  65.  A  separation  of  husband  and  wife  from  bed 
bea4iadg«d  ^^^  ^^^  f^^  jjf.^  ^^  f^^  ^  limited  time,  may  be 
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adjudged  for  the  caoses  mentioned  in  tiie  next  sec- 
tion^: 

1.  When  the  husband  and  wife  are  both  actoal 
inhabitants  of  this  state ; 

2.  When  the  marriage  took  place*  within  this  state, 
and  the  applicant  is  an  actual  inhabitant  at  the 
time  of  the  application ;  or, 

3.  When  the  marriage  did  not  take  place  within 

thiB  state,^  bat  the  parties  have  sinoe  beeo^  actual 

« 

inhabitants  of  this  state  for  at  least  one  year,  and 
the  applicant  is  an  actaal  inhabitant  at  the  time  of 
tlie  aj^licatiofi. 

'  2  A  &,  14e,  g  50.  fbe  restrictioa  of  this  pnmsioii  to 
sppUoatioiiB  bj  the  wife  for  relief  agaiurt  the  hnatwnd 
hM  been  omitted.  This  ia  doubUeee  the  Just  rule, 
and  probably  it  does  not  change  the  existing  law 
(Laws  of  1824,  ch.  206,  §  12;  Perry  ».  Perry,  2 
PHuge,  501 ;  2  Barb.  Ok,  311). 

*  The  words  "  took  place  "  are  substituted  for  "contracted 

or  solemnized,"  for  the  reason  that  the  latter  words 
might  be  construed  as  including  a  marriage  cob^ 
tracted  and  consummated  out  of  the  state,  but  cele- 
brated publicly  for  the  first  time  in  this  state. 
'  The  statute  uses  the  word  "resident"  here,  for  which  the 
eoamHsaoners  aubstitote  "inhabitant"  for  the  sake 
of  uniformity. 

*  The  present  statute  is  a  Utile  ambiguous  on  this  point 

The  commissioners  have  expressed  more  clearly 
what  tbey  sappose  to  be  its  actual  meaning,  as  it 
stands.  "  Sinoe  beea  "  substituted  for  "  become  and 
remained,"  as  more  accurately  SKpressing  the  meaa- 
ing  of  the  statute. 

S  66.  A  separation  of  husband  and  wife  may  be  ouses «» 

leparatloib 

adjudged  for  any  of  the  following  causes : 

1.  Orael  treatment  of  one  patty  by  the  other; 

2.  Conduct  on  the  part  of  one  towards  the  other, 
rendering  cohabitation  unsafe  or  improper;  or, 

3.  Abandoum^it,  accompanied  by^  reflisal  to  fulfill 
the  obligations  of  husband  or  wife,  as  they  are  pre- 
scribed by  the  chapter  on  Husband  and  Wifb^ 

'  Ahreufeldt  t;.  Ahrenfeldt,  Bofm.,  47. 

*2  R  S.,  U7,  §  51 ;  see  notes  to  the  last  section. 
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denied. 


THE  CIVIL  CODE 

§  67.  ISfotwithstandiDg  the  existence  of  a  cause  for 
separation  as  declared  in  section  66,  a  judgment  of 
separation  may  be  denied,  when  it  appears  that  the 
applicant  has  been  guilty  of  a  cause  of  divorce. 

2  R.  &,  147,  §  53. 


^l!d[iidSd      S  68.  Though  judgment  of  separation  be  denied, 

i^T^here  ^^^  court  may,  in  an  action  for  divorce,   provide 

ImSSSI^    foi*  the  maintenance  of  the  wife  and  her  children,  or 

any  of  them*  by  the  husband,  or  out  of  his  property. 

2  n,  8.,  147,  8  66 ;  P v.  P. ,  24  Sbw,  Pr^  197. 


Judgment 
of  eeparv 
tlon,  when 
reToked. 


S  69.  A  judgment  for  separation,  whether  for  life, 
or  for  a  limited  period,  may  be  at  any  time  revoked, 
under  such  regulations  as  the  court  may  impose, 
upon  the  joint  application  of  the  parties,  with  satis* 
£Etctory  evidence  of  their  reconciliation. 

2  It  8^  14t,  g  56. 


AETIOLB  IV. 

GENERAIi   PBO VISIONS. 

BionoM  70.  Besidenoe  of  wife. 

71.  Ezpenae  of  aotion. 

72.  Orders  respecsting  onstodj  of  children. 

73.  Support  of  wife  and  children  on  divorce  or  separation  granted 

to  wife. 

74.  Securitj  for  maintenance  and  alimony. 


Beiidenee  g  70.  A  wifc  who  rcsidcs  in  this  state  at  the  time 
of  applying  for  a  divorce,  under  article  II  or  HI,  is 
to  be  deemed  an  actmal  inhabitant,  though  her  hus- 
band resides  elsewhere. 

2IL8,  147,  §  67. 

Bzoeneeof  g  71.  While  au  actlou  for  divorce  is  pending,  the 
court  may,  in  its  discretion,  require  the  husband  to 
pay  any  money  necessary  to  enable  the  wife  to  sup- 
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port  herself  or  her  children,  or  to  prosecute  or  defend 
the  action. 

8  R  S.,  148f  §  58.  This  provision  is  extended  to  the 
cases  of  actions  to  annul  a  marriage,  in  accordance 
with  the  decision  in  North  v.  North,  1  Barb,  C^,  241 ; 
and  amended  by  inserting  the  words  **  or  her  children." 

S  72.  In  an  action  for  divorce,  the  court  may,  before  orders  re- 
or  after  judgment,  give  such  direction  for  the  custody,  gJuSreiL^ 
care  and  education  of  the  children  of  the  marriage,  as 
may  seem  necessary  or  proper,  and  may  at  any  time 
Tacate  or  modify  the  same. 

8  A  A,  148,  g  69. 

5  73.  Where  a  divorce  is  granted  for  an  offense  of  J^g^JjJ.^' 
the  husband,  the  court  may  compel  him  to  provide  ^^^ 
for  the  mainteofuice  of  the  children  of  the  marriage,  ^^^1  ^ 
and  to  make  such  suitable  allowance  to  the  wife,  for  ^^^ 
her  support,  during  her  life,  or  for  a  shorter  period,  as 
the  court  may  deem  just,  having  regard  to  the*  dr- 
cumstances  of  the  parties  respectively ;  and  the  court 
may  from  time  to  time  modify  its  orders  in  these 
respects. 

2R8^  J4S,  8  46;  147,  §  54 

It.  has  been  questioned  whether  alimonj  can  be  granted 
to  continue  beyond  the  life  of  tlie  husband.  It  was 
held  in  Burr  v.  Burr,  10  Ptdge,  20,  37,  that  it  maj. 

$  74.  The  court  may  require  the  husband  to  give  s^mity  tai 
reasonable  security  for  providing  maintenance,  or  nance  and 
making  any  payments  required  under  the  provisions 
of  this  chapter,  and  may  enforce  the  same  by  the  ap- 
pointment of  a  receiver,  or  by  any  other  remedy 
applicable  to  the  case. 

2  /?.  iSr.,  148,  g  60.  Modified  to  conform  to  the  praotiM 
under' the  Code  of  Procedure. 
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CHAPTER  m. 

EJJSBASD  ASD  WIFB. 

4 

The  provisions  of  this  chapter  are  intended  to  complete, 
80  far  as  seems  just  and  desirable^  the  removal  of  the 
disabilities  of  married  women,  and  thus  to  simplifj  the 
law  of  this  vexed  suhjeot  * 

SsonoK  75.  Mutual  obligations  of  husband  and  wife. 
Y6.  Bights  Of  husband  as  head  of  the  famdj." 

77.  Duties  of  husband  to  wife  as  to  support. 

78.  In  other  respects  their  interests  separate. 

79.  Husband  and  wife  may  make  contracts. 

80.  How  far  may  impair  their  legal  relation. 

81.  ConsideratioiL 

82.  May  be  joint  tenants,  eta 

83;  Neither  answerable  for  the  acts  of  the  other* 

84.  Support  of  wife. 

86.  Abandonment  of  husband  bj  the  wife 

Mutual  ob-       <$  75.  Husband  and  wife  contract  towards  each 

UgatlonB  of 

aSd^fe      otber   obligations  of  mutual  respect,  fidelity  and 
support. 

Bights  of        S  76.  The  husband  is  the  head  of  the  family.    He 

hasband  aa  ^  *' 

h^d^f  the  uiay  ohobse  any  reasonable  place  or  mode  of  living, 
and  the  wife  must  conform  thereto. 


natie 
naadto 


hd 

wife  as  to 

■upport. 


S  77.  The  husband  must  support  himself  and  his 
wife  out  of  his  property  or  by  his  labor.  If  he  is 
unable  to  do  so,  she  must  assist  bim  so  far  as  she 
is  able. 


In  other  re-      5  78.  Exccpt  as  mentioned  in  section  77,  neither 

specta  their         ^  mt 

•e*a«te.  husbaud  nor  wife  has  any  interest  in  the  property  of 
the  other,  but  neither  can  be  excluded  from  the  other's 
dwelling. 

g  79.  Either  husband  or  wife  may  enter  into  any 
engagement  or  transaction  with  the  other,  or  with 
any  other  person,  respecting  property,  which  either 
might  if  unmarried  ;*  subject,  in  transactions  between 
themselves,  to  the  general  rules  which  control  the 


Hneband 
and  wife 
may  make 
contracts. 
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actions  of  persons  occopyiog  confidential  relations 
with  eaeh  other,  a6  defined  by  the  Titte  on  Tausts.' 

*  ThiB  pMTtsioD  IB  new. 

'  See  Jaques  v.  Methodist  Gh.,  17  Johns.,  548 ;  F17  v.  i^ 
n  JPaiffe,  461. 

5  80.  A  husband  and  wijfe  cannot  by  any  contract  ^S^j^L,, 
with  each  other  alter  their  legal  relation,  except  that  Jjj^jjf^ 
they  may  agree  to  an  immediate  separation,  and  may 
make  provision  for  the  support  of  either  of  them  and 
of  their  children  during  such  separation. 

Beach  «.  Beach,  2  Bill,  260;  1  Sharmo.  Blacky  441,  and 
note. 

S  81.  The  mutual  consent  of  the  parties  is  a  suffi-  ^^^"^ 
cient  consideration  for  such  an  agreement  as  is  men- 
tioned in  the  last  section.' 

A  special  consideration  is  now  necessary  to  support  such 
an  agreement  (Gropsej  v.  M^Kinnej,  30  Barb.,  47). 

S  82.  A  husband  aad  ^fe  may  hold  real  or  per-  jSSatJ^ 
sonal  property  together,  jointly  or  in  common.^  "*••  ^^ 

The  contrarf  was  h^d  trntter  tlie  Acts  of  1848  and  1849 
in  GkMlet  v.  Goii,  31  Barh^  314. 

S  83.  Neiti)«r  hxiriiiand  ndr  wife,  as  such,  is  janswer-  Neither 

^*^  answeraole 

ablQ  for  the  acts  of  the  other.  ©fthSltSJ. 

This  provision  is  new,  but  maairestlj  just,  under  the 
present  state  of  the  law. 

S  84.  If  the  husband  neglects^  to  make  adequate  ^1°^  ^ 
provision  Ibr  the  support  of  his  wife,  any  other  person 
may,  in  good  faith,  supply  her  with  articles  necessary 
for  her  support,  and  recoyer  the  reasonable  value 
thereof  from  the  husband.' 

^  if  the  husband  and  wifb  separate  bj-consent,  and  the 
husband,  bj  agreement,  secnres  to  her  a  separate 
maintenance,  suitable  to  tileir  circumstances,  he  is 
not  liable  for  anything  furnished  to  her,  so  long  as 
he  performs  such  agreement  (Calkins  «.  Long,  22 
Barb.j  97,  and  cases  there  cited). 

*  Cromwell  v.  Benjamin,  41  Barb.j  658.    This  obligation 

is  not  founded  merelT^  upon  a  supposed  agency  of 
the  wife  (Read  v.  Legard,  6  3Kch.y  636;  see  Syket 
V.  HalBtead,  1  Sanctf.,  483). 
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mStt  of**"        S  ^-  I^  t^®  ^*^®  abandons  the  husband,  he  is  not 
tte^ril^^  liable  for  her  support^  untU  she  offers  to  retnrn,*  un- 
less she  was  justified,  by  his  misconduct,  in  abandon- 
ing him. 

'  Blowers  v.  SturteTant^  4  Denio^  46,  and  caaei  there 

cited. 
*  McQflhay  v.  WOliamSi  12  Johna^  293. 


TITLE  IL 

PARENT  AND   CHILD. 

CvAPTBa    L  By  birth. 

IL  By  adoption* 


OHAPTBEt 

GHILDSBK  BY  BIBTH. 

ftaonoir   86.  Legitimacy  of  children  bom  in  wedlock. 

.87.  Legitimapy  of  ohiMran  born  oat  of  wedlock. 

88.  Who  may  dispute  the  legitimacy  of  a  child. 

89.  Obligation  of  parents  for  the  support  and  education  of  theiir 

children. 

90.  Custody  of  legitimate  child. 

91.  Custody  of  an  illegitimate  child. 

92.  Allowance  to  parent. 

93.  Pirent  cannot  control  the  propeity  of  child. 

94.  Remedy  for  parental  abuse. 

96.  When  parental  authority  ceases. 

96.  Remedy  whefa  a  parent  dies  withocft  providing  for  the  sup- 

port of  his  child. 

97.  Jledprocal  duties  of  parents  and  children  in  maintaining 

each  other. 

98.  When  a  parent  is  liable  for  necessaries  supplied  to  a 

child, 

99.  When  a  parent  is  not  liable  for  support  furnished  his 

chUd. 

100.  Husband  not  bound  for  the  support  of  his  wife's  ohildreo 

by  a  former  marriage. 

101.  Compensation  and  support  of  adult  child. 

102.  Parent  may  relinquish  services  and  custody  of  child. 
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SionoH  103.  Wages  of  minora. 

104.  Right  of  parent  to  determine  the  reddenoe  of  child* 

106.  Parent  not  liable  for  acts  of  child. 

106.  Wife  in  certain  cases  maj  obtain  custody  of  minor  children. 

5  86.  All  children  born  in  wedlock  are  presumed  ifaigmwy 

^  *^  of  children 

to  be  Intimate.  wSiSs. 

Caiyolle  v,  Ferrie^  23  K.  T.,  ISdi 

S  87.  All  children  of  a  woman  who  has  been  mar-  MitimMcj 

"^  of  children 

ried.  bom  within  ten  months  after  the  dissolution  of  ^^^  **' 
tbe  marriage,  are  presumed  to  be  legitimate.    But 
if  darlDg  such  period  she  marries  again,  and  after- 
wards has  a  child,  it  is  presumed  to  be  her  legitimate 
offspring  by  the  second  husband. 

S  88.  The  presumption  of  legitimacy  can  be  dis-  JJJSig^, 
pated  only  by  the  husband  or  wife,  or  the  descendant  o^"<£ii2[ 
of  one  or  both  of  them.    Illegitimacy,  in  such  case, 
may  he-  proved  like  any  other  fact. 

S  89.  O^e  parent,  entitled  to  the  custody  of  a  cbUd  Sr'^S^ 
most  give  him  support  and  education  suitahle  to  his  ^'rt  u"'' 

•  .  educalion 

circumstances.^    If  the  support  and  education  which  of  thetr 

■  *  *^  children. 

the  father  of  a  legitimate  child  is  able  to  give  are 
inadequate,  the  mother  must  assist  him  to  the  extent 
of  her  ability. 

'  At  present  the  mother  is  released  from  this  obligation, 
if  indeed  it  eixists  at  common  Iaw  (see  Raymond  v. 
Loyl,  10  Barh.^  483  ;  Pray  v.  Grorham,  31  Me,,  241 ; 
Tilton  V.  Russell,  11  Ala,,  497;  Com.  v.  Murray,  4 
Birtn.,  4SH\  by  (narryitig  again  (WiUiams  «.  HuU^iin- 
son,  6  Barb.,  122;  Wilkoi  Vi  Rogprs,  6  Johna.,  ft76^ 
678,  593).  This  exception  is  inconsistent  with  the 
control  now  given  to  the  wife  orer  her  own  property. 

'  S90.  The  father^  of  a  legitimate  unmarried  minor  ggjj^^'^ 
is  entitled  to  its  custody,  services  and  earnings  f  but  ^^^ 
he  cannot  transfer  such .  custody  or  services  to  any 
other  petson*  except  the  mother,  without  her  written 
consent,  if  she  is  living  and  capable  of  consent.^    K 
the  father  is  dead,^  or  is  unable,  or  refuses  to  take  the 
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same,  or  has  abandoned  his  family,  the  mother  is 

entitled  thereto." 

'  Cartlidge  v.  CartUdge,  2  Siodbey  A  Tiistrqm,  667;  Peo- 
ple V.  Humphrej,  24  Barh.f  621. 
'  Emery  v.  Kempton,  2  Gray,  267. 

•  Laws  of  1862,  345,  ch.  172,  §  6. 

^  Begina  v.  Clarke^  7  EU,  dk  M,  166;  Pieople  v.  Boioe,  39 
Barh.j  a07. 

*  At  present  the  mother's  right  of  guardianship  is  termi* 

nated  by  her  re-marriage,  or  by  the  child's  attaining 
the  age  of  fourteen  (WiUiams  v.  Hutchinson^  5  Barb., 
122;  B  N.  Z,  3S1;  Freto  v.  Brown,  4  Maaa.,  676; 
Worcester  v.  Marchant,  14  Pick.,  612).  This  dis- 
tinction is  incompatible  with  the  spirit  of  the  statutes 
Of  1848, 1860,  and  1862,  which  have  to  a  great  extent 
released  manied  women  fhm  the  oootrol  of  their 
husbaodt* 


COBtodT 

of  mn  ine> 

ifltfmate 

child. 


Allowance 
to  parent. 


S  91*  The  mother  of  an  ille^timate  unmartied 
minor  is  entitled  to  its  custody,  services  and  earn- 
ings. 

•  S  92.  The  supreme  court  may  direct  an  allowance 
to  be  made  to  the  parent  of  a  child,  out  of  its  pro- 
perty, for  it4  past^  or  future*  support  and  education, 
on  such  conditions  as  may  be  proper,'  whenever  sucfa 
direction  is  for  its  beneM* 

'Matter  of  Bostwiclc,  4  Johns,  Ch^  100;  Matter  of  Kane, 

!2  Bmrh,  Oh.,  376.* 
'  Maberlj  v.  Turton,  14  Feff^  499;  Sip^a  «.  Sfsrber,  I 

ThmLi  22. 

•  "Wilkes  v.  Rogers,  6  Johns^  677,  678. 

*  Matter  of  Burke,  4  Saru^.  Ch.,  617. 


Parent  can-      §  93.  The  parcut,  as  such,  has  no  control  over  the 
the  proper-  propertv  of  the  child. 

ty  of  child.     *      t        •'  t 

Combs  V.  Jackson,  2  Wend.,  153;  7  Ckm.,  36;  Fonda  «. 

Van  Home,  16  Wend.,  631;  Hyde  v.  Slone,  7  id.,  364. 


Remedy 
parenUu 
abase. 


for 


g  94.  The  abuse  of  parental  authority  is  the  subject 
of  judicial  cognizance  in  a  civil  action  brought  by  the 
child,  or  by  its  relative  within  the  third  degree,  or  by 
the  supervisor  of  the  town  where  the  chiM  resides; 
and  when  the  abuse  is  established,  the  ehild  may  be 
fi^ed  from  the  dominion  of  the  parent,  the  parent 
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ponisbed,  and  th6  duty  of  support  and  education 

enforced. 

This  proriflion  is  iu  part  new. 

5  95.  The  authority  of  a  parent  ceases :  JJJ3  K 

thoritj 

1.  Upon  the  appointment  by  a  court  of  a  guardian  *?•**• 
of  the  person  of  the  child ; 

2.  Upon  the  marriage  of  the  child ;  or, 

3.  Upon  its  attaining  majority. 

S  96.  If  a  parent  chargeable  with  the  support  of  a  ^^r 
child  dies,  leaving  it  chargeable  to  the  town,  and  J^thouf^ 
leaving  an  estate  suflScient  for  its  support,  the  super-  Fw  Se'Sw- 
Yisor  of  the  town  may  claim  provision  for  its  support  S^d?'   * 
from  the  parent's  estate  by  civil  action,  and  for  this 
purpose  may  have  the  same  remedies  as  any  creditor 
against  that  estate,  and  against  the  heirs,  devisees 
and  next  of  kin  of  the  parent. 

5  97.  It  is  the  duty  of  the  father,  the  mother,  and  SJtlelf^ 
the  children,  of  any  poor  person  who  is  unable  to  SuSKLto* 
maintain  himself  by  work,  to  maintain  such  person  htg^!^ 
to  the  extent  of  their  ability.    The  promise  of  an 
adult  child  to  pay  for  necessaries  previously  furnished 
to  such  parent  is  binding. 

The  provisions  of  the  Poor  Laws  dedare  the  duty  of 
parents  and  children  to  support  each  other  (1  R.  S^ 
614,  §  1) ;  but  it  is  held  that  the  obligation  on  the  part 
of  children  is  purely  statutory,  and  no  other  remedy 
exists  except  that  provided  by  proceedings  under  those 
laws  (Edwards  v.  Davis,  16  Johns.,  281).  It  is  the 
object  of  this  section  to  recognize  the  obligation  as  a 
ground  of  legal  liability  independent  of  those  provi- 
sions. On  the  part  of  parents,  the  obligation  is  not  now 
merely  statutory  (Cromwell  v.  Benjamin,  41  Barb.,  568). 
But  in  England  it  has  been  so  held  (Shelton  v.  Springt^tt, 
11  C.R,  452;  Mortimore  v,  Wright^  6  Jf.  &  W:,  488). 

§98.  If  a  parent  neglects  to  provide  articles  neces-  SJlnt'n 
Bary  for  his  child  who  is  under  his  charge,  according  be^BMriM 
to  his  cii*cumstances.  a  third  person  may  in  good  faith  rSSid**  ^ 

5 
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supply  such  necessaries,  and  recover  the  reasonable 
value  thereof  from  the  parent. 

Van  Valkenburgh  v.  Watson,  13  Johna^  480 ;  OhUoott  «. 
Trimble,  13  Barb.,  502;  Olinton  «.  Rowland,  24  tdL, 
634;  Henry  v.  Betta,  1  MU,^  166;  and  see  Rajmond  v. 
Loyl,  10  Barh.y  483.  The  age  of  the  chUd  ia  immate- 
rial (Oromwdl  V.  Benjamin,  41  Ba/rb^  558). 

wbena  ^99.  A  parent  is  not  bound  to  compensate  the 

fol^su^**     other  parent^  or  a  relative*  for  the  voluntary  support 
n?8bedhii    o^  Ws  child  without  an  agreement  for  compensation, 
^"**         nor  to  compensate  a  stranger^  for  the  support  of  a  child 
who  has  abandoned  the  parent  without  just  cause. 

'Burritt  V.  Burritt,  29  Barb,,  124;  Finch  v.  Finch,  22 
Cowii.,  411.    Compare  Stanton  v.  Wlllaon,  3  Day^  37. 

•  Chilcott  r.  Trimble,  13  Barb.,  502. 

*  Raymond  v.  Loyl,  10  id,,  483 ;  Clark  v.  Fitch,  2  Wend,^ 

459;  Johioaon  v.  Oibaon,  4  E.  D,  SmiJOi,  231. 

Hneband         <j  100.  A  husbaud  is  uot  bound  to  maintain  his  wife's 

not  bonnd  •*' 

for  the  jjiip.   children  by  a  former  husband ;'  but  if  he  receives  them 

p<»ri  »M  III*  *' 

di-rn  bv  a'"  into  his  family  and  supports  them,  it  is  presumed  that 
huuurinar-  ^^  j^^  SO  as  a  parent,  and  where  such  is  the  case, 

they  are  not  liable  to  him  for  their  support,  nor  he 

to  them  for  their  services.* 

'Oay  V.  Ballon,  4  Wmd,,  403;  WiUiama  v.  Hatohinaon, 
5  Barb.,  112  \  Bartley  «.  Richtmeyer,  4  N,  T,  (4 
Ccmut),  38;  Elliott  v.  Lewis,  3  Edw.,  40. 

'  Sharp  «.  Oropsey,  11  Barb.,  224;  Williams  v.  Hutchin- 
son, 3  ^  r.  (3  ConuL),  312. 

compenea-       (J  101.  Where  a  child,  after  attaining  majority,  con- 

tlonand  ^  ^         \         •' 

IdXShud.  *i"^^®s  to  serve  and  to  be  supported  by  the  parent, 
neither  party  is  entitled  to  compensation,  in  the 
absence  of  an  agreement  therefor. 

Dye  V.  Kerr,  15  Barb.,  444;  Andnis  v.  Foster,  17  Verm,, 
556;  Resor  v.  Johnson,  1  Carter  [Ind.},  100;  Rex  v. 
Sow,  1  B.  A  Aid.,  179;  and  see  Cropsey  «.  Sweeney, 
27  Barb.,  310;  S.  0.,  7  Abbotts'  iV.,  129;  Moore  v, 
Moore.  21  H(m.  Pr ,  211. 

purent  may  (S  102.  Thc  parent,  whether  solvent  or  insolvent,^ 
an7ia?tod  ^^^^  rcliuqulsh  to  the  child  the  right  of  controlling 
of  child       jjjm  j^jj^  receiving  his  earnings.*    Abandonment  by 
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the  paxent  is  presumptive  evidence  of  such  relinquish- 
meut.^ 

'  McCloBkej  V.  Gjphert)  27  Penn.  St.,  220. 

*  McCoy  V.  HuffmaD,  8  Cow.j  84 ;  Burlingame  v.  Burlin- 

frame,  1  id.,  92;  Whiting  v.   Barle,   3   Pick.,  201; 

Mone  V.  Welton,  6   Ckmn.,  647 ;  Vamey  v.  Young, 

11  Verm.,  268. 
'Oanoyar  v.  Cooper,  3  Barb.j  116;  Stiles  v.  GranviUe,  6 

Ouah.,  468;  Clinton  v.  York,  26  Me.,  167;  Wodell  «. 

Coggeshall,  2  Meic  [Mase.],  91 ;  Cloud  v.  Hamilton, 

11  Humph^  104. 

S  103.  The  wages  of  a  minor  employed  in  service  wagea  or 
may  be  paid  to  him,  unless,  within  thirty  days  after 
the  commencement  of  the  service,  the  parent  or 
guardian  entitled  thereto  gives  the  employer  notice 
that  he  claims  such  wages. 

Laws  1850,  ch.  266,  §  1.    Same  atat,  3  R.  3.,  Sth  ed, 
242,  §  8. 


5 104.  A  parent  entitled  to  the  custody  of  a  child  has  ^^{"L 
a  right  to  change  his  residence,  subject  to  the  power  thfrwiJ'* 
of  the  supreme  court  to  restrain  a  removal  which  ^d  ^ 
would  prejudice  the  rights  or  welfare  of  the  child. 

Wood  V.  Wood,  6  Paige,  596. 

5 105.  Neither  parent  nor  child  is  answerable,  as  Slltai^Vw ' 
Buch,  for  the  acts  of  the  other*  ^udu' 

Tifftr.  Tiflt,  4  I>b».,  176. 


5  106.  When  a  husband  and  wife  live  in  a  state  of  J/^^JSe. 
separation,  without  being  divorced,  any  court  or  oflftcer  SScklj^ 
of  competent  jurisdiction,  upon  application  of  the  S«u'*^^ 
wife,  if  she  is  an  inhabitant  of  this  state,  may  grant 
the  proper  writ  to  inquire  into  the  custody  of  any 
minor  unmarried  child  of  the  marriage,  and  may 
award  the  custody  of  the  child  to  either  party  for 
such  time,  and  under  such  regulations,  as  the  ease 
may  require.  The  decision  of  the  tribunj.1  is  to  be 
guided  by  the  rules  prescribed  in  section  127. 

2  R.  S.,  149,  gg  1-6. 
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OHAPTBE  n. 

ADOPTION. 

The  proyisionB  of  this  chapter  are  new. 

BwmoN  107.  Ohild  may  be  adopted. 

108.  Who  may  adopt. 

109.  Cooaent  of  wife  neoeaaary. 

110.  Consent  of  child's  parents. 

111.  Consent  of  child. 

112.  Proceedings  on  adoption.  • 

113.  Judge's  order. 

114.  Effect  of  adoption. 

115.  Bffect  on  former  relations  of  child. 

116.  Adoption  of  illegitimate  child. 

chim  may  g  107.  Any  miDor  child  may  be  adopted  by  any 
adult  person,  in  the  cases,  and  subject  to  the  rules, 
prescribed  in  this  chapter. 

The  total  absence  of  any  provision  for  the  adoption  of 
children  is  one  of  the  most  remarkable  defects  of  our 
law.  Thousands  of  children  are  actuallyi  though  not 
legally,  adopted  every  year ;  yet  there  is  no  method  by 
which  the  adopting  parents  can  secure  the  children  to 
themselves,  except  by  a  fictitious  apprenticeship,  a 
form  which,  when  applied  to  children  in  the  cradle^ 
becomes  absurd  and  repulaivei  It  ia,  indeed,  so  inap- 
propriate in  every  case,  that  it  is  rarely  resorted  to. 
The  consequence  is,  almost  invariably,  that  if  the  real 
pu rents  of  the  child  live  to  see  it  grow  to  an  age  of 
usefulness  and  intelligence,  they  are  certain  to  attempt 
to  reclaim  it,  sometimes  through  the  mere  selfishness 
of  natural  affection,  but  more  oommonly  fhxm  base  and 
Bordid  motives.  The  chances  of  an  adopting  parent 
for  the  retention  of  the  child  upon  which,  perhaps,  his 
whole  heart  is  centered,  are  therefore  in  the  inverse 
ratio  to  the  degree  of  his  benevolence  in  its  selection, 
and  of  his  care  and  aiTection  in  its  training.  Bi^nevo- 
lence  dictates  a  choice  from  among  chiMruu  whose 
parents  are  least  able  or  willing  to  take  care  of  them. 
To  relieve  a  child  from  a  cruel  and  heartless  parent  is 
a  Itreater  mercy  than  to  take  even  an  orphan.  Yet 
these  are  the  parents  who  are,  of  all  others,  most  likely 
to  reclaim  the  child  as  sood  as  any  money  can  be  made 
out  of  it.  Atfcctiou  will  give  the  child  such  a  training 
aa  will  develop  its  beauty  and  intelligence  to  the 


OF  THE  STATE  OF  NEW  YORK.  37 

highest  degree.  Tet  everf  graoe  of  the  child  ia  but  a 
premium  upon  the  extortion  of  its  heartless  parents^ 
This  is  not  mere  theory.  Facts  within  the  knowledge 
of  almost  everj  one  justify  these  statements.  There 
are  Tory  many  childleaa  parents  who  would  gladly 
adopt  children,  but  for  their  well  fouoded  fears  that 
they  oould  never  hold  them  securely. 

3 108.  The  person  adopting  a  child  must  be  at  least  JSSptl^ 
twenty  ye^rs  older  than  the  person  adopted,  and  must 
have  been  married,  and  if  a  woman,  must  be  a  widow, 
or  be  lawfully  divorced  from  her  husband,  without 
her  fault 

5  109.  A  married  mSn,  not  lawfully  separated  from  SifeSJjSt 
his  wife,  cannot  adopt  a  child  without  the  consent  of  •^• 

his  wife. 

S 110.  A  legitimate  child  cannot  be  adopted  with-  gsyj?^ 
out  the  consent  of  its  parents,  if  living,  nor  an  ille-  '•'*^* 
gitimate  child  without  the  consent  of  its  mother,  if 
living,  except  that  consent  is  not  necessary  from  a 
father  or  mother  deprived  of  civil  rights,  or  a^J^^S^ 
gailty  of  adultery,  or  of  craelty,  and  for  either  cause 
divorced,  or  a<^udged  to  be  an  habitual  drunkard,  or 
who  has  been  judicially  deprived  of  the  custody  of 
the  child,  on  account  of  cruelty  or  neglect. 

S  111.  The  consent  of  a  child,  if  over  the  age  of  ^^^^ 
twelve  years,  is  necessary  to  its  adoption. 

The  age  of  twelve  is  fixed  upon,  as  being  the  period  at 
which  the  marriage  of  a  female  child  is  allowed. 

5  112.  The  person  adopting  a  child,  and  the  child  ^J^ 
adopted,  and  the  other  persons  whose  consent  is  option- 
necessary,  must  appear  before  the  county  judge  of 
the  county  where  the  i>erson  adopting  resides,  and  the 
necessary  consent  must  thereupon  be  signed,  and  an 
agreement  be  execut'Cd  by  the  person  adopting,  to 
the  effect  that  the  child  shall  be  adopted,  and  treated 
in  all  respects  as  his  own  lawful  child  should  be  treated. 

S 113.  The  judge  must  examine  all  persons  appear-  jndge*t 
tag  before  him  pursuant  to  the  last  section,  each 
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separately,  and  if  satisfied  that  the  interests  of  the 
child  will  be  promoted  by  the  adoption,  he  must  make 
an  order  declaring  that  the  child  shall  thenceforth  be 
regarded  and  treated  in  all  respects  as  the  child  of  the 
person  adopting. 

jwfecjjj^  §  114.  A  child,  when  adopted,  takes  the  name  of 
the  person  adopting,  and  the  two  thenceforth  sustain 
towards  each  other  the  legal  relation  of  parent  and 
child,  and  have  all  the  rights,  and  are  subject  to  all 
the  duties,  of  that  relation. 

fo^er^eia.      S  H^.  The  parents  of  an  adopted  child  are,  from 
JJS^J®'       the  time  of  the  adoption,  relieved  of  all  parental 

duties  towards  and  of  all  responsibility  for  the  child 

so  adopted,  and  have  no  right  over  it. 


child. 


iiffiSiu  §  116.  The  father  of  an  illegitimate  child,  by  pub- 
licly acknowledging  it  as  his  own,  receiving  it  as 
such,  with  the  consent  of  his  wife,  if  he  is  married, 
into  his  family,  and  otherwise  treating  it  as  if  it  were 
a  legitimate  child,  thereby  adopts  it  as  such ;  and 
such  child  is  thereupon  deemed  for  all  purposes  legi- 
timate from  the  time  of  its  birth.  The  foregoing 
provisions  of  this  chapter  do  not  apply  to  such  an 
adoption. 

This  provision,  like  the  rest,  is  new,  but  is  so  manifestly 
just,  and  the  present  state  of  the  law  Is  so  unmerciful 
to  innocent  children,  that  it  is  presumed  that  no  objec- 
tion will  be  made  to  the  change.  The  seducer  can 
make  reparation  to  the  mother  of  his  child,  though 
she  is  more  or  less  culpable,  but  can  at  present  make 
absolutely  none  to  the  diild,  though  perfectly  innocent 
By  the  law  of  France,  and  of  almost  every  European 
nation,  and  in  this  country,  by  the  law  of  Maine, 
Vermont,  Massachusetts,  Connecticut,  Ohio^  Illinois, 
Indiana,  Maryland,  Virginia,  Georgia,  Alabama,  Mia> 
sissippi,  Louisiana,  Kentucky  and  Missouri,  a  child  is 
legitimatized  by  the  marriage  of  its  parents  after  its 
birth. 

Privacy  is  an  indispensable  element  of  such  an  adoption. 
To  compel  the  father  to  appear  before  a  judge,  or  in 
any  way  to  place  the  matter  upon  record,  would  brand 
the  child  with  the  very  stigma  'from  which  a  repentant 
father  would  desire  to  save  it 
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TITLE  ILL 


I 

I  GUABDIAN  A^TD  WABD. 

I  Under  this  head  are  placed  not  only  the  provisions  of 

I  law  relating  to  the  guardianship  of  minors,  but  also 

those  relating  to  the  custody  and  care  of  persons  of 
j  unsound  mind.    The  ^*  committee  "  of  a  lunatic  is  hers 

termed  ft  "guardian.** 

SnfBcnr  117.  €hiardian,  what 

118.  Ward,  what. 

119.  Kinds  of  guardians. 

120.  General  guardian,  what 

121.  Special  guardian,  what 

122.  Appointment  by  parent 

123.  No  persoi^  guardian  of  estate  without  appointment 

124.  125.  Appointment  by  court  . 

126.  Jurisdiction. 

127.  Bules  for  awarding  custody  of  mmor. 

128.  Powers  of  guardian  appointed  by  court 

129.  Duties  of  guardian  of  the  person. 

130.  Duties  of  guardian  of  estate. 

131.  Belation  confidential 

132.  Guardian  under  direction  of  court 

133.  Death  of  a  joint  guardian. 

134.  Removal  of  guardian. 

135.  Guardian  appointed  by  parent,  how  superseded. 

136.  Guardian  appointed  by  court,  how  superseded. 

137.  Belease  by  ward. 

138.  Guardian's  discharge. 

139.  Insane  persons. 

§  117.  A  gnardian  is  a  person  appointed  to  take  Gnaidian, 
care  of  the  person  or  property  of  another.  ^'**^ 

5  118.  The  person  over  whom,  or  over  whose  pro-  ward,  what 
perty,  a  guardian  is  appointed,  is  called  his  ward. 

S 119.  Guardians  are  either :  Kindt  of 

gnardiant. 

1.  General;  or, 

2.  Special. 

S  120.  A  general  guardian  is  a  guardian  of  the  General 
person,  or  of  all. the  property  of  the  ward  within  this  wSIt**"* 
fttate,  or  of  both. 
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Special 

guardian, 

what. 

Appoint- 
ment by 
parent. 
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S  121.  Every  other  is  a  special  guardian. 

S  122.  A  guardian  of  the  person  of  a  child  born, 
or  likely  to  be  bom,  may  be  appointed,  by  will,  or  by 
deed,  to  take  eifect  upon  the  death  of  the  parent 
appointing : 

1.  If  the  child  is  legitimate,  by  the  father,  with  the 
written  consent  of  the  mother;  or  by  either  parent, 
if  the  other  is  dead,  or  incapable  of  consent ; 

2.  If  the  child  is  illegitimate,  by  the  mother. 


^^SJ^f      §  ]  23.  No  person,  whether  a  parent  or  otherwise, 
SSuJiSiSl  has  any  power  as  guardian  of  property,  except  by 
appointment  as  hereinafter  provided. 

'By  the  existing  law  (1  R.  iSl,  Tl8,  g  6^  if  any  infant  has 
real  property,  the  father  or  mother,  or  if  he  has 
none,  the  nearest  and  eldest  relative,  males  being 
preferred  to  females  of  the  same  degree,  is  declared 
the  guardian  of  the  diild,  and  of  the  real  property. 

When  a  parent  dies  in  possession  of  real  property 
leaving  an  infant  heir  thereof  and  hia  guardian  by 
nature  enters  thereon,  the  entry  ia  presumed  to  be 
as  guardian,  unless  acoompanled  by  acts  or  declara- 
tions inconsistent  with  such  character  (Byrne  v.  Van 
Hoesen,  6  Johna^  66 ;  Jackaon  v.  De Walts,  7  id., 
167;  Putnam  v.  BTitchie,  6  Po^^  390;  Beecber  « 
Grouse,  19  Wend,  306). 


Appoint- 
mont  by 
oonrt. 


g  124.  A  guardian  of  the  person  or  property,  or  ^ 
both,  of  a  person  residing  in  this  state,  who  is  a  minor, 
or  of  unsound  mind,  may  be  appointed  in  all  cases 
by  the  supreme  court,  when  there  is  no  such  guardian, 
and  by  a  surrogate  in  the  cas^  provided  in  the  Oodb 
OP  OiviL  Pbocbdusb. 


Id. 


§  125.  A  guardian  of  the  property  within  this  state 
of  a  person  not  residing  therein,  who  is  a  minor,  or 
of  unsound  mind,  may  be  appointed  by  the  supreme 
court. 


Uun. 


%  126.  In   all  cases,  the  court  first  making  the 
appointment  ot  a  guardian  has  exclusive  jurisdiction 


OF  THE  STATE  OP  NEW  YORK  41 

to  appoint  and  control  him,  exeept  in  case  of  a  re* 
moval  parsaaat  to  section  134. 

S  127.  In  awarding  the  custody  of  a  minor,  or  in  boIm  for 
appointing  a  general  guardian,  the  court  or  officer  is  ^^^ 
to  be  guided  by  the  following  considerations : 

1.  By  what  appears  to  be  for  the  best  interest  of 
the  child,  in  respect  to  its  temporal  and  its  mental 
and  moral  welfare ;  and  if  the  child  is  of  a  sufficient 
age  to  form  an  intelligent  preference,  the  court  may 
consider  that  preference  in  determining  the  question;^ 

2.  As  between  parents  adversely  claiming  the  cus- 
tody or  guardianship,  neither  parent  is  entitled  to  it 
as  of  right,  but,  other  things  being  equal,  if  the  child 
ig  of  tender  years,  it  should  be  given  to  the  mother ; 
if  it  is  of  an  age  to  require  education  and  preparation 
for  labor  or  business,  then  to  the  father ; 

3.  Of  two  persons  equally  eligible  in  other  respects, 
preference  is  to  be  given,  as  follows : 

(1.)  To  a  relative  ,•• 

(2.)  To  one  who  was  indicated  by  the  wishes 
of  a  deceased  parent  f 

(3.)  To  one  who  already  stands  in  the  position 
of  a  trustee  of  a  fund  to  be  applied  to  the  child's 
support/ 

>  Foster  v.  Uoii,  3  Bradf.,  409 ;  Stuart  r.  Bute,  9  Ko/L, 

*  Iforebouae  r.  Oooka,  Btpk^  9S6L 

'  Underhill  v.  Dennis,  9  Fbuffe,  202;  Be  Pieroe,  12  How. 
iV^  532.  But  such  wishes  are  not  oondusiTeij 
binding  (Foster  v.  Mott,  «vpra;  Cosine  v.  HonUi  1 
Bmd/.,  143). 

*  Bennett  v.  Bjrne,  2  Bat^,  Ch^  216. 

5  128.  A  guardian  appointed  by  a  court  has  power  JJJJJJ^ 
over  the  person  and  property  of  the  ward,  unless  JJ^|^ 
otherwise  ordered. 

S  129.  A  guardian  of  the  person  is  charged  with  ^2d?a?oi 
the  custody  of  the  ward,  and  must  look  to  his  sup-  "*•  p****- 
port,  health  and  education.^    He  may  fix  the  residence 
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of  the  ward  at  any  place  within  the  state,  but  not 
elsewhere,  without  peruiission  of  the  court. 

Kx  parte  BarUett^i  Bradf,y  221;  Clarke  v.  Monigometx, 
23  Baarh^  464. 

S^M^rf  S  130.  A  guardian  of  the  property  must  keep  safely 
••**^  the  property  of  his  ward.  He  must  not  suffer  any 
sale,  waste  or  destruction  of  the  real  property,  but 
must  maintain  the  inheritance,  its  buildings  and 
appurtenances,  out  of  the  moneys  of  the  estate, 
and  deliver  the  same  to  the  ward  at  the  close  of  his 
guardianship,  in  as  good  condition  as  he  received 
them,  inevitable  decay  and  iiyury  only  excepted. 

2i?.  S,  153,  §20. 

^^ion         g  131.  The  relation  of  guardian  and  ward  is  eoli- 
th* fldential,  and  is  subject  to  the  provisions  of  the  Title 
on  Tbust. 

nSdJJdSeo.      S  132.  In  the  management  and  disposition  of  the 
S>Mt'       person  or  property  committed  to  him,  a  guardian 
may  be  regulated  and  controlled  by  the  court. 

This  section  is  new.  It  is  intended  to  qualify  the  com- 
mon law  rules  which  empower  him  to  dispose  of  per- 
sonalty in  his  disoretion,  and  of  the  realty  during  the 
term  of  his  guardianship. 

i5S?^'JJ.       S  133.  On  the  death  of  one  of  two  or  more  joint 

***"•  guardians,  the  power  continues  to  the  survivor,  until 

a  further  appointment  is  made  by  the  court. 

People  V.  Byron,  3  JohM,  Cas.y  63. 

Jg22i^®'      g  134.  A  guardian  may  be  removed  by  the  supreme 
court  for  any  of  the  following  causes : 

1.  For  abuse  of  his  trust ; 

2.  For  continued  failure  to  perform  its  duties; 

3.  For  incapacity  to  perform  its  duties ; 

4.  For  gross  immorality ; 

5.  For  having  an  interest  adverse  to  the  faithful 
performance  of  his  duties ; 
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6.  For  removal  from  the  state ; 

7.  In  the  case  of  a  guardian  of  the  property,  for 
insolvency;  or, 

8.  When  it  is  no  longer  proper  that  the  ward  shoold 
be  ander  guardianship.    * 

g  136.  The  power  of  a  guardian  appointed  by  a  J^'**^^ 
parent  is  superseded :  how^JSJi 

■odod. 

1.  By  his  removal,  as  provided  by  section  134 ; 

2.  In  the  case  of  a  female  ward,  by  her  marriage  ;^  or, 
8.  By  the  ward's  attaining  m^ority* 

*  Bj  the  existing  law,  this  rule  extends  only  to  the  case 

in  which  the  ward  is  a  female  (Brick's  estate^  16 
Abb,  Pr,t  12 ;  People  v.  Kearney,  31  Barb,,  430). 
At  present,  the  powers  of  a  female  guardian  cease 
with  her  marriage  (Gorrigan  «.  Kieman,  1  Bmif,^ 
208) ;  but  the  provisions  of  the  Ck)de  in  relation  to 
husband  and  wife  remove  the  reason  of  the  rule. 

§  136.  The  power  of  a  guardian  appointed  by  a  GhuHiaa 
court  is  superseded  only :  bj^^nrt, 

how  Bnpo» 

1.  By  the  order  of  the  court  ;*  or,  '^•^ 

2.  K  the  appointment  was  made  solely  because  of 
tbe  ward's  minority,  by  his  attaining  m^gority.' 

'  It  has  been  held  that  a  guardian  of  the  children  of  a 
convict,  appointed  during  his  civil  death,  is  super- 
seded bj  his  pardon  (Matter  of  Doming,  10  JbAm., 
232,  483),  and  that  a  guardian  improvidentlj  appoint- 
ed bj  the  court,  is  superseded  by  the  production 
of  an  appoiDtment  bj  the  father  (People  v.  Kearney, 
31  Baa-h.^  430),  but  it  seems  proper  that  the  guardian 
should  be  superseded  only  by  order  of  the  court 

•  See  2  A  iSr.,  151,  §  10. 

S  137.  After  a  ward  has  come  to  his  m^ority,  he  '^••^ 
may  settle  accounts  with  his  guardian,  and  give  him 
a  release,^  which  is  valid  if  obtained  fairly  and  without 
undue  influence.* 

*  Kirby  r.  Taylor,  6  JoHw,   Ch.,  242 ;  Kirby  •.  Turner, 

Hopk.,  309. 

•  rish  V.  Miller,  flb/m.,  267. 
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discharge. 
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S  138.  A  guardian  appointed  by  a  court  is  not 
entitled  to  his  discharge  until  one  year  after  the 
ward's  majority. 

Matter  of  Van  Home,  7  Faige,  46. 

§  139.  A  person  of  unsound  mind  may  be  placed 
in  an  asylum  for  such  persons,  upon  the  order  of  the 
oounty  judge  of  the  county  in  which  he  resides,  as 
follows : 

1.  The  judge  must  be  satisfied,  by  the  oath  of  two 
reputable  physicians,  that  such  person  is  of  unsound 
mind,  and  unfit  to  be  at  large ; 

2.  Before  granting  the  order,  the  judge  must 
examine  the  person  himself,  or  if  that  is  impracti- 
cable, cause  him  to  be  examined  by  an  impartial 
person ; 

3.  After  the  order  is  granted,  the  person  alleged  to 
be  of  unsound  mind,  his  or  her  husband  or  wife,  or 
relative  to  the  third  degree,  may  demand  an  investi* 
gatioD  before  a  jury,  which  must  be  conducted  in  all 
respects  as  under  an  inquisition  of  lunacy. 

This  section,  which  is  new,  is  designed  to  remedy  the 
present  loose  and  dangerous  state  of  the  law  which 
allows  a  oommitmexit  for  lunaoy  without  Judicial  inter- 
ventioxL 


TITLE  IV. 


MASTEK   AND   SEBVANT. 


8boix6x  140.  Who  may  bind  themselves  as  apprentices. 

141.  Who  to  consent  to  such  binding. 

142.  Parent  or  guardian,  when  liable  for  breach  of  indentum. 

143.  Pauper  children  may  be  bound  to  service. 

144.  Special  provision  as  to  Indian  cl.ildren. 

145.  Age  of  infants  to  be  inserted  in  indentures. 

146.  Pecuniary  consideration  to  be  inserted. 

147.  Special  agreement  to  be  inserted  in  certain  cases. 

148.  Certain  indentures,  where  to  be  filed. 

149.  150.  Indentures  by  foreigners,  being  minors. 

151.  How  assigned, 

152.  Indentures,  when  invalid. 
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163.  Goanty-  superintondeats  and  oyeraeeis  to  be  guardians  of 

seryantB. 
154  Penalty  on  apprentioes  absenting  themselves  from  service 
156.  No  seirant  or  apprentice  bound  by  any  restriction  as  to 

time  and  place  where  he  shall  work  when  free. 
156,  157.  When  the  executor  or  administrator  of  a  deceased 

masker  may  assign  a  contract  of  service. 
168.  Assignment  by  court. 

§  140.  Male  minors,  and  unmarried  females  under  J[J^{gJJ^. 
the  age  of  eighteen  years,  with  the  consent  of  the  JJin®5JJ^^ 
persons  or  oflBcers  hereinafter  mentioned,  may  bind 
themselves,  by  a  writing  called  an  indenture,  as  fully 
as  if  they  were  of  age,  to  serve  as  clerks,  apprentices 
or  servants  in  a  particular  calling,  until  majority 
(except  in  the  case  of  females,  who  cannot  bind 
themselves  farther  than  until  the  age  of  eighteen), 
or  for  any  shorter  time. 

2  A  &,  154,  §  1. 

§141.  Consent  loan  indenture  of  apprenticeship  J^J^JIJ^^ 
must  be  given  by  a  certificate  at  the  end  thereof,  or  l^^^  **^* 
indorsed  thereon,  signed : 

1.  By  the  father  and  mother  of  the  apprentice ; 

2.  If  the  father  lacks  capacity  to  consent,  or  has 
abandoned  or  neglected  to  provide  for  the  family,  or 
is  dead,  and  no  testamentary  guardian  or  executor 
has  been  appointed  by  him,  with  power  under  the  . 
will  to  bring  up  the  child  to  a  calling,  and  a  certifi- 
cate of  such  fact  is  indorsed  on  the  indenture  by  a 
jostice  of  the  peace  of  the  town,  then  by  the  mother  $ 

3.  If  the  father  is  dead,  and  such  guardian  or 
executor  has  been  appointed  by  him,  then  by  such 
guardian  or  executor ; 

4.  If  the  mother  is  dead,  or  lacks  capacity  to  con- 
sent, then  by  the  father ; 

5.  If  there  is  no  parent  of  capacity  to  consent,  and 
no  such  executor,  then  by  the  guardian  ;  or, 

6.  If  there  is  no  such  parent,  executor  or  guardian, 
then  by  the  officers  of  the  poor  of  the  town  or  county, 
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or  by  any  two  justices  of  the  peace  of  the  town,  oi 
by  the  county  judge. 

2  R,  S.,  154,  §§  2,  3,  4.  Modiaed  in  accordance  with 
Laws  1862,  345,  ch,  172,  §  6. 

^SLm         S  1"^-  ^  parent,  executor  or  guardian,  consenting 
for  brewh    to  an  indenture,  is  not  liable  for  a  breach  thereof  by 
turel!***"'     the  apprentice,  unless  the  indenture  or  consent  ex- 
presses an  intention  to  bind  him  therefor. 

Ackley  v.  Hoskins,  14  Johns.,  374;  Blunt  v.  Melcher,  2 
Ma88.y  228;  Bull  v.  FoUett,  5  Cow,y  170. 

drama^bt  S  1*3.  Any  child  who  is  chargeable,  or  whose 
awv°w^  parents  are  chargeable,  to  a  county,  town,  or  city 
poor  house,  or  who  is  in  such  poor  house,  may  be 
bound  to  service  until  attaining  twenty-one  years, 
or  if  a  female,  until  attaining  eighteen  years,  by  the 
officers  of  the  poor  of  such  county,  town  or  city,  as 
effectually  as  by  the  child  himself  with  the  parents' 
consent ;  but  such  binding,  by  the  officers  of  a  town 
or  city,  must  be  with  the  consent,  in  writing,  of  two 
justices  of  the  peace  of  the  town,  or  of  the  mayor, 
recorder  and  aldermen  of  the  city,  or  any  two  of 
them. 

2  R.  5.,  155,  §  6. 

?K?n  w'to      S  !**•  No  child  of  an  Indian  woman  can  be  bound, 
gdun  chii.  mj^i^j  tjjig  Title,  except  in  the  presence,  and  with  the 

consent  of  a  justice  of  the  peace;  and  his  certificate 
of  consent  must  be  filed  with  the  clerk  of  the  town 
where  the  indenture  is  executed. 

2  R  5.,  155,  §  7. 

flStB*to'bi        S  1*5.  In  every  indenture  of  apprenticeship  the 
ISdSSSiM.  age  of  the  apprentice  must  be  stated,  and  such  state- 
ment is  presumptive  evidence  thereof;  and  before  an 
officer  executes  an  indenture,  or  consents  thereto,  he 
must  inform  himself  of  the  age  of  the  apprentice. 

2  iZ.  ^.,  155,  §  8.  Tlie  statement  of  the  age  in  the  in- 
denture may  be  contradicted  by  proof  (Drew  v.  Peek* 
well,  1  R  D.  Smith,  408;  Banks  v.  Metcalfe,  1  WhedL 
Or.  Cos.,  381;  Matter  of  BrennaD,  1  San^,^  711). 
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5  146.  If  there  is  any  pecuniary  consideration  for  ^•JJ'^'*^^ 
an  indenture  of  apprenticeship  on  either  part,  it  must  {^r^^* 
be  stated  therein. 

2  R.  8.,  156,  §  9. 

S  147.  The  indenture  of  an  apprentice,  executed  spccm 
by  oflBcers  of  the  poor,  must  bind  the  master  to  cause  ^^\]^ 
him  to  be  taught  reading,  writing,  and  the  general  ^j^Ji^ 
roles  of  arithmetic,  and  to  give  him  a  new  bible  at 
the  expiration  of  his  term  of  service. 

2JL&,  155,  g  10;  slightly  modified. 

5  148.  Every   officer  executing  an   indenture  of  certain  in. 
apprenticeship  must  file  a  counterpart  thereof  with  Jj*"*!^,,)** 
the  clerk  of  the  county,  tewn  or  city  of  which  he  is 
an  officer. 

2R.S^  156,  §  11. 

S  149.  Ajx  immigrant  minor  may  bind  himself  to  {.''^j^J^ 
service,  until  he  attains  m^ority,  or  for  a  shorter  term,  ^JSl.°« 
in  such  manner  as  may  be  prescribed  by  the  law  of 
the  country  in  which  the  contract  is  made.  If  the 
indenture  is  made  for  the  purpose  of  enabling  him 
to  pay  his  passage  to  this  country,  it  may  be  for  the 
term  of  one  year,  although  such  term  extends  beyond 
his  minority ;  but  in  no  case  for  a  longer  term. 

S  150.  Every  indenture  under  section  149  must  be  id. 
acknowledged  by  the  minor  on  a  private  examination 
before  a  mayor,  recorder,  or  alderman  of  a  city,  or  a 
justice  of  the  peace,  and  a  certificate  of  the  acknow- 
ledgment must  be  indorsed  upon  the  indenture. 

2  R  S.,  156,  §§  12,  13. 

S  151.  The  master,  under  an  indenture  specified  in  gJJiJr 
section  149,  may  assign  it,  by  writing  indorsed  there- 
on, and  with  the  approval,  also  indorsed,  of  a  magis- 
trate mentioned  in  section  150. 

2  R.  S.,  156,  §  14.    The  requirement  of  two  witnesses 

to  this  assigpnment  has  been  omitted.    The  oommia- 

I  sioners  regard  such  provisions  as  founded  upon  a  stats 

*  of  society  and  of  the  law,  which  no  longer  exists. 
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IndentareSf 

when 

inTAlid. 


Ooontr 

enperfnten- 

denta  and 

ovenMn 

tobegiiAr* 

dians  of 

lenrants. 


S  152.  No  indenture  or  contract  for  the  service  of 
an  apprentice  is  binding  upon  him,  unless  made  as 
hereinbefore  prescribed. 

2  R  S.,  158,  §  26. 

§  153.  The  county  superintendents  of  the  poor, 
and  the  overseers  of  the  poor  of  cities  and  towns, 
must  see  that  every  apprentice  or  other  servant  in 
their  respective  counties,  cities  or  towns,  is  properly 
treated,  and  that  the  terms  of  the  contract  are  ful- 
filled in  his  favor ;  and  it  is  their  duty  to  redress  any 
grievance  of  such  persons  in  the  manner  prescribed 
by  law. 

2R&,  158,  g  27. 


r^rinti^  S  154.  If  an  apprentice,  for  whose  instruction  the 
fhlSiewea  mastcr  receives  no  pecuniary  compensation,  willfully 
^  "'■  absents  himself  from  service  without  leave,  he  may 
be  compelled  to  serve  double  the  time  of  such 
absence,  unless  he  makes  satisfaction  for  the  injury  ; 
but  such  additional  term  of  service  cannot  extend 
more  than  three  years  beyond  the  original  term. 

2  B.  &,  158,  g  28. 


No  servant 
or  appren- 
tice  Donnd 
1^  anv  re- 
Btrlction  as 
to  time  and 

Elace  where 
e  shall 
work  when 
free. 


Ptmaltj. 


S  165.  No  person  may  accept  from  an  apprentice 
or  servant,  an  agreement,  oath  or  promise  not  to 
exercise  his  vocation  in  any  particular  place ;  nor  may 
any  person  exact  from  an  apprentice  or  servant,  any 
consideration  for  exercising  his  vocation  in  any  place 
after  his  teim  of  service  has  expired. 

S  156.  Any  consideration  exacted  contrary  to  the 
last  section,  may  be  recovered  back  with  interest,  and 
every  person  accepting  such  agreement  or  exacting 
such  consideration,  is  liable  to  the  apprentice  or  ser- 
vant in  a  penalty  of  one  hundred  dollars. 

2  R  S.,  160,  §g  39,  40. 


When  the 
executor  or 


S  157.  The  executors  or  administrators  of  the  mas- 
t?r°!!f  a  dT  ^^^  ^^  ^^y  apprentice  bound  by  officers  of  the  poor, 
ceased  mas-  jj^^y  assigu  the  indenture,  with  the  written  consent 
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of  the  apprentice,  acknowledged  before  a  justice  of  termayas- 

sign  a  con- 

the  Deace.  ^^^  <>'  *^^ 

*^  Tlce. 

2  iZL  &,  160,  §  41. 

S 158.  If  an  apprentice  refuses  consent  to  an  assign-  AMignment 
ment  under  the  last  section,  the  court  of  sessions  may 
authorize  such  assignment  without  his  consent,  upon 
application  after  fourteen  days'  notice  to  the  appren 
tice,  or  to  his  parents  or  guardian,  if  he  has  any  in 
the  county. 

2  £  &,  160,  §  42. 


DIVISION  SECOND. 


PROPERTY. 


PART    I.  Property  in  GtoneraL 

II.  Heal,  or  Immovable  Property. 
III.  Personal,  or  Movable  Property. 
I Y.  Aoqnisltion  of  Property. 


TbB  following  memorandum  will  show  where  the  priK 
TteioDfl  of  the  Reyised  Statates  relating  to  property  are 
inserted  in  this  Division. 

Sections  1,  3,  and  4  of  article  I  of  Part  11  of  the 
BeTised  Statutes,  have  beeui  in  snUstanoei  embodied  in 
the  Gonstitution,  and  are  therefore  omitted  here.  8eo> 
tion  2  is  embodied  in  the  title  on  Succession.  Sections 
S-T  are  superseded  b7  Title  IV  of  Part  m  of  Division  L 

The  provisions  of  article  II  of  the  same  statute,  entitled 
"Of  the  persons  capable  of  holding  and  oonvejing 
land,**  are  thus  disposed  of;  — section  8  is  extended  to 
the  case  of  aU  persons,  and  the  provisions  of  the  subse- 
quent sections,  and  other  statutes,  extending  the  riglit 
of  aliens,  are  omitted.  This  is  in  accordance  with  the 
recommendation  of  the  governor,  in  his  message  of 
January,  1862. 

The  capacity  of  Indians  is  fixed  by  section  26  of  Part  I 
of  Division  I,  on  Persons,  and  reference  to  them  is 
omitted  in  this  part  of  tlie  Code.  Section  9  (like  other 
saving  clauses  elsewhere)  is  omitted  as  being  suffi- 
ciently provided  for  by  the  general  clause  of  the 
prqvision  at  the  end  of  the  Code,  saving  vested  rights; 
and  section  10  is  omitted  as  provided  for  in  Part  I  on 

PEB80R8. 


52  THE  CIVIL  CODE 


Article  I  of  title  11  of  the  same  part  of  the  Bevised 
Statutes,  entitled  "Of  the  Creation  and  Division  of 
Estates,*'  is  embodied  partlj  in  Title  II  of  Part  I  of 
this  diyision,  and  partly  in  Title  II  of  Part  H 

Article  II  of  that  title,  entitled  **0f  Uses  and  Trusts," 
is  embodied  in  Title  lY  of  Part  H 

ArUde  III,  entitled  "Of  Powers,"  is  embodied  in  TiUe 
y  of  the  same. 

Article  IV,  "  Of  Alienation  by  Deed,*'  is  embodied  in  the 
Title  OB  Transfers. 

titie  m  (p.  740)  "Of  Dower,**  Is  omitted,  it  b^g  pro- 
posed to  abolish  Dower  and  Curtesy. 

The  proTJBions  of  Title  IT  (p.  744)  are  inserted  in  tiUe 
m  of  part  tl,  except  sections  1,  2  and  3,  which 
are  in  the  chapter  on  The  Hiring  of  Real  Proper^, 
and  sections  4-6,  and  26,  which  are  to  be  inserted  in 
the  Code  of  Civil  Procedure. 

The  proviflioBB  of  titie  Y  <p.  liS)  are  disposed  as  t>Ilow8 : 

Section  I  is  inserted  in  the  chapter  on  Tranafers,  and 
on  Wills. 

Section  2  is  stated  fn  the  Division  relating  to  Obligations, 
as  a  general  prineif^e  of  iBterpretatien. 

Section  3,  with  important  modiflcations,  is  embodied  in 
the  Titie  on  Suooeaaion. 

Sections  4  and  5  are  Inserted  in  the  Titie  on  Mortgage. 

Section  6  is  embodied  in  the  Code  of  Civil  Procedure,  as 
reported  complete,  p.  750. 

Sectiond  7-9,  are  embodied  in  title  m  of  part  H 

Chapter  II  (p.  751),  of  Descent,  Is  superseded  by  the 
chapter  on  Succession. 

Chapter  HE  (p.  756)  is  embodied  In  the  article  oa  Record- 
ing  Transfera. 


PART  I. 

PBOPEBTT  IN  OSNSBAU 

Tequq    L  Katui^  of  Property. 
IL  Ownership. 
m.  Generid  Definiticouu 


TITLE  L 

NATUBE   OF   PBOPEliTT. 

Bbotiov  169.  Properly,  what 

160.  In  what  property  may  exist 

161.  Wild  animala. 

.  162.  Seal  and  peraonal 

163.  Real  property. 

164.  land. 

165.  flxtorea. 

166.  Appurtenanoe& 

167.  Personal  property. 

S  159.  The  ownership  of  a  thing  is  the  right  of  one  Propwty, 

wliat* 

or  more  persons  to  possess  and  use  it  to  the  exclusion 
of  others.  In  this  Code,  the  thing,  of  which  there 
may  be  ownership,  is  called  property. 

S  160.  There  may  be  ownership  of  all  inanimate  in  what 
things  which  are  capable  of  appropriation,  or  of  majoSt 
manual  delivery;  of  all  domestic  animals;  of  all 
obligations ;  of  such  products  of  labor  or  skill,  as  the 
composition  of  an  author,  the  good  will  of  a  busi- 
ness, trade-marks  and  signs,  and  of  rights  created  or 
granted  by  statute. 

■ 

§  161.  Animals  wild  by  nature  are  the  subjects  of  wiid 
ownership  while  living,  only  when  on  the  land  of  the 
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Beal  and 
peraoxud. 


Bealpro* 
pcfty. 


Land. 


Fixtures. 


Appnrte- 
naiicet. 


Penonal 
property. 


person  claiming  them,  or  when  tamed,  or  taken  and 
held  in  possessiQn,  or  disabled  and  immediately  pur- 
sued. 

§  162.  Property  is  either : 

1.  Eeal  or  immovable;  or, 

2.  Personal  or  movable ; 

§  163.  Seal  or  immovable  property  consists  of: 

1.  Land: 

2.  That  which  is  affixed  to  land ;  and, 

3.  That  which  is  incidental  or  appurtenant  to  land. 

S  164.  Land  is  the  solid  material  of  the  earth, 
whatever  may  be  the  ingredients  of  which  it  is  com- 
posed, whether  soil,  rock,  or  other  substance. 

§  165.  A  thing  is  deemed  to  be  affixed  to  land 
when  it  is  attached  to  it  by  roots,  as  in  the  case  of 
trees,  vines  or  shrubs;  or  imbedded  in  it,  as  in 
the  case  of  walls ;  or  permanently  resting  upon  it, 
as  in  the  case  of  buildings ;  or  permanently  attached 
to  what  is  thus  permanent,  as  by  means  of  nails, 
bolts  or  screws. 

S  166.  A  thing  is  deemed  to  be  incidental^  oi 
appurtenant'  to  land,  when  it  is  by  right  used  with 
the  land  for  its  benefit  f  as  in  the  case  of  a  way,  or 
watercourse,  or  of  a  passage  for  light,  air  or  heat 
from  or  across  the  land  of  another. 

'  Smjles  «.  Hastings,  22  i\^  K,  217,  222. 
'  Laippmau  v.  Milks,  21  N.  T.,  505,  611. 
•  Ackroyd  v.  Smith,  10  C,  B.,  164,  187. 

g  167.  Every  kind  of  property  that  is  not  real  is 
personal. 
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TITLE  IL 


OWNEBSHJP. 


Ghafri    I,  Owners. 

£L  ModificatiooBofowtienhipii 
HL  Bights  <^  owners. 
ly.  Termination  of  ownersbipi 


OHAPTBE  L 

Sbotiov  168.  Owner. 

169.  Property  of  the  steto. 

170.  Who  uuLj  own  property. 

S  168.  All  property  haa  an  owner,  whether  that 
owner  is  the  state,  and  the  property  public,  or  the 
owner  an  individual,  and  the  property  private.  The 
state  may  also  hold  property  as  a  private  proprietor, 

S  169.  The  state  is  the  owner  of  all  land,  below  Propertroc 

tlMiUte. 

high  wat^r  mark,  bordering  upon  tide  water;  of  all 
land  below  the  water  of  a  lake  or  stream  which  con- 
stitutes an  exterior  boundary  of  the  state;  of  all 
property  lawfully  appropriated  by  it  to  its  own  use; 
of  all  property  dedicated  to  the  state,  and  of  all  pro- 
perty of  whichthere  is  no  other  owner. 

The  ultimate  right  of  the  state  to  all  other  property  is 
declared  by  chapter  II  of  title  II  of  part  m  of  the 
POLmOAL  CODB  (§§  249,  S50). 

$  170.  Any  person,  whether  citizen  or  alien,  may  who  may 
take,  hold,  and  dispose  of  property,  real  or  personal,  peitj. 

Substituted  for  2  /2L  &,  57,  §  4.    See  note  on  page  frl. 
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GHAPTES  IL 

MODIFIOAirOKl^  Ofi"  OWlSrEBSHSF. 

Abtioli    L  Interests  in  property. 

IL  OoBdMoas  of  owMrshlpL 
BX  Bestramts  upon  alieoatloii. 
IV. 


\ 


ARTICLE  L 

DVTEBBBTS  IN  PBOPXBTT* 

Swmoir  1*71.  Ownership,  absolute  or  qualified. 

172.  When  absolute. 

173.  When  qualified. 

174.  Several  ownership,  what. 

175.  Ownership  of  seyeral  pezeonib 

176.  Joint  interest,  what 

177.  Pteinership  interest,  what 

178.  Interest  in  •oomttOB^  what 
178.  What  interests  are  ia  oommoik 

180.  Interests  as  to  time. 

181.  Present  interest,  what 

182.  Puture  interest,  what 
181  Perpetual  iutereit,  wtut 

184.  Limited  interest^  what 

185.  Kinds  of  future  interests. 
188.  Vested  Interests. 

187.  Contingent  intereets. 

188.  Two  or  more  futaip  interests 

189.  Certain  future  interests  npt  to  be  Toid* 

190.  Posthumous  chQdren. 

191.  193.  Qualities  of  eipectant  estates. 
193,  194.  Interests  in  real  property. 

195.  What  future  iaferests  are  recognised. 

?b!SSt?or'      S  171.  The  ownership  of  property  is  either  • 

1.  Absolute;  or, 

2.  Qualified. 

men  aiMo-      g  ^72.  The  owuership  of  property  is  absolute,  when 
a  single  person  has  the  absolute  dominion  over  it. 
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and  may  use  it  m  dispose  of  it  aeoordin^  to  his 
pleaMiie,  sutjeet  only  to  gerteTal  laws. 

Thus  the  use  of  gmpowder  m  restricted  by  general  law», 
but  its  ownership  maj  nevertbeifss  be  jii9t^  ealM 
absolute. 


qnaliilad 


S  173.  The  ownership  of  property  is  qualified :  ^«5 

1.  When  it  is  shared  with  one  or  more  persons ; 

2.  When  the  time  of  enjoyment  is  deferred  or 
limited;  or, 

3.  When  the  use  is  restri<3ted. 

S 174.  The  ownership  of  property  by  a  sin|;le  per-  Jj;;^"!^-^ 
son  is  designated  as  a  sole  or  several  ownership.  ▼^^ 

5  175.  The  ownership  of  property  by  several  per-  ^^^^j^ 
sons  is  either :  pe«ona. 

1.  Of  joint  interests ; 

2.  Of  partnership  interests ;  or, 

3.  Of  interests  in  common. 

S  176.  A  joint  interest  is  one  owned  by  several  J2f°^jj{f^ 
persons  in  equal  shares,  by  a  title  created  by  a  single 
will  or  transfer  which  confers  a  right  of  survivorship. 

This  provision  is  intended  to  confine  the  right  of  surri- 
Torship  to  cases  in  which  its  creation  nraa  dearlj  in- 
tended. 

S  177.  A  partnership  interest  is  one  owned  by  partnership 
several  persons,  in  partnership,  for  partnership  pur-  whatT^ 
poses. 

CoUund)  V.  Read,  24  N,  T,  606;  Bucfaan  «.  Sunnier,  % 
Barb,  Ch,^  166;  extending  the  doctrine  of  Phillips  e. 
Phillips,  1  Myl  dt  K.,  649;  Broom  v.  Broom,  3  id.,  443. 

S  178.  An  interest  in  common  is  one  owned  bv  ^^^i^in 
several  persons,  not  m  joint  ownership  or  partnership.  ''***• 

These  last  five  sections  are  substituted  for  1  R  S.,  726, 
§43. 


eommeo. 


S  179.  Every  interest  created  in  favor  of  several  2u  li?i? 
persons  in  th^r  own  right,  including  husband  and 
wife,'  is  an  interest  in  common,'  unless  acquired  by 
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tfaem  in  partnership,  for  partnership  purposes,'  or 
unless  declared  in  its  creation,  expressly  or  by  neces- 
sary implication,^  to  be  a  joint  interest,  with  a  right 
of  survivorship.* 

'  This  is  oonlTary  to  the  present  law  (Wright  v.  Saddler, 
20  N:  K,  320,  323 ;  Torrej  v.  Torrej,  14  id.,  430), 
but  seems  oecessaiy  te  make  the  rule  oonsistent 
with  the  provisions  of  the  Code  relatiTa  to  miorried 
women. 

*IRS,,  727,  g  44. 

*  See  §  177,  supra. 

*  Downing  «.  Marshall,  23  Ni  II,  366^  888;  Coster  «. 

Lorillard,  14  Wend,  343. 

g^wts  as      g  180.  In  respect  to  the  time  of  enjoyment,  an 
interest  in  property  is  either : 

1.  Present  or  future ;  and, 

2.  Perpetual  or  limited. 

See  1  is:  &,  722,  g  7.  These  distinctions  exist  in  regard 
to  personal  property  as  well  as  real  (Westoott  v.  Cady, 
6  Johns.  Ch.,  334;  Gillespie  v.  Miller,  fdL,  21;  RandaU 
V.  Russell,  3  Merio.,  190  ;  Hjde  v.  Parrat,  1  P.  Wms^ 
1 ;  2  Veim.,  331 ;  Smith  v.  Clever,  id,  69 ;  Upwell «. 
Halsej,  1  P.  Wfju.,  861;  see  Phelps  v.  Pond,  IZK.T^ 
69;  28  .air5.,  121 ;  Kane «.  Astor,  6  iSSeiii4f.|  ^"^ >  Beeck- 
man  v,  Schermerhom,  3  S(m4f,  OK,  181;  ICaaon  v. 
Jones,  2  Barh.,  229). 

Present  in.       (J  181.  A  preseut  interest  entitles  the  owner  to  the 

terest,  what         ^ 

immediate  possession  of  the  property. 

1  is:  A,  723,  §  8. 

puturein-        S  182.  A  future  interest  entitles  the  owner  to  the 

terest,  what         ^ 

possession  of  the  property  only  at  a  fature  period. 

This  definition  corresponds  to  that  of  "expectant  estates** 
ial  R  8.t  723,  §  9.  A  future  mterest  is  there  distin- 
guished from  a  reversion.  This  distinction  is  no^ 
however,  logical.  A  reversion  is  as  trulj  a  future 
estate  as  a  remainder. 

Perpetual        §  183.  A  perpetual  interest  has  a  duration  equal 
whit?*^      to  that  of  the  property. 

Limited  <s  184.  A  limited  interest  has  a  duration  less  than 

Interest,  ^ 

What.         that  of  the  property. 
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3 185.  A  foture  interest  is  either :  Jindi  of 

1.  Vested ;  or,  "'"^ 

2.  OontiDgeut. 

From  1  R  &^  723,  §  13,  as  to  real  property.  The  same 
la&g:uage  is  aaed  in  regard  to  peraonal  property  (Phelpe' 
ez*r  9.  Pond,  23  K  F.,  69). 

5 186.  A  future  interest  is  vested,  when  there  is  a  VMt«d 
person  in  being,  who  would  have  a  right,  defeasible^  w***^ 
or  indefeasible,  to  the  immediate  possession  of  the 
property,  upon  the  ceasing  of  the  intermediate  or 
precedent  interest. 

IRS^  723,  g  13. 

*  The  words  **  defeasible  or  indefeasible  "  are  Inserted  to 
answer  the  objection  that  a  future  interest  might  be 
Tested,  and  also  contingent^  within  the  meaning  of 
these  definitions  of  the  BeTised  Statutes  (Ckwiter  «. 
LoriUard,  14  Wend,  302) ;  a.  ^.,  a  remainder  to  de- 
scendants in  being  subject  to  open  and  let  in  after- 
bom  descendants.  Such  remainders  have  always 
been  held  to  be  vested  (Powers  v.  Bergen,  6  K,  K, 
360;  Root  9.  Stuyreaant,  18  Wend,  268;  Dnboia  «• 
Ray,  7  Soma,,  287 ;  Williamson  v.  Field,  2  Sancffi, 
ClL,  533). 

5 187.  A  future  interest  is  contingent,  whilst  the  pontingens 
person  in  whom,  or  the  event  upon  which,  it  is  limited  wi»t. 

to  take  effect,  remains  uncertain. 

IR&,  723,  §  13. 

5 188.  Two  or  more  future  interests  may  be  created  two  or 

mora  flitnre 

to  take  effect  in  the  alternative,  so  that  if  the  first  interesta. 
iu  order  fails  to  vest,  the  next  in  succession  shall  be 
substituted  for  it,  and  take  effect  accordingly. 

1  R.  S,f  724,  g  25 ;  Loddington  «.  Kime,  1  Xd  Rai/m^ 
203  ;   2  SmUh's  Feame,  43. 

5 189.  A  future  interest  is  not  void  merely  because  oeruin 
of  the  improbability  of  the  contingency  on  which  it  teresu  not 
is  limited  to  take  effect. 

1  R.  S.,  724,  §  26. 

5 190.  When  a  future  interest  is  limited  to  sucoes-  posthn- 
«ors,  hem,  issue  or  children,  posthumous  children  are  S5S! 
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entitled  to  take,  in  the  same  manner  a&  if  living  at 
the  death  of  their  parent. 

1  R  5.,  725,  §  30.    Mason  «.  Jonei,  S  Barh^  234^  252. 

gjj}^ti<Mof      S191,  Future  interests  pass  by  succession,^  wilP 
*<"^^*       and  transfer,^  in  the  same  manner  as  present  inte- 
rests* 

IR&,  725,  §  35. 

*  Wood  V.  Keyes,  8  Paige,  365,  368 ;  Wendell «.  Crandal], 

1  JV:  r,  49U 

*  Pond  V.  Bergh,  10  Podge,  140,  154 

*  Lawrence  «.  Bajard,  7  Paige,  70, 16 ;  GitHit  P»  99Wi^ 

send,  2  ma,  654,  557. 

MflTO  posBfc.  g  192.  A  mere  possibility,  such  as  the  expectancy 
of  an  heir-apparent,  is  not  to  be  deemed  an  interest 
of  any  kind. 

Jackson  v.  Bradford,  4  Wmd,,  619;  Toolej  v.  Dibble,  2 
.^£22;  641;  see  Conderman  v.  Smith,  41  Barb.,  404; 
Miller  v.  Emans,  19  N.  Z,  384. 

Interests  in      g  193*  lu  respcct  tQ  real  or  immovable  property, 
perty.         the  intcrcsts  mentioned  in  this  chapter  are  denomi- 
nated estates,  and  are  specially  named  and  classified 
in  Part  'II  of  this  Division. 

It  has  been  deemed  unadyisable  to  applj  the  technical 
names  of  estates  in  real  property  to  interests  in  per- 
sonal property,  although  precedents  for  such  a  course 
are  not  wanting. 

UL  %  194.  The  names  and  classification  of  interests  in 

real  property  have  only  such  application  to  interests 
in  personal  property  as  is  in  this  Division  of  the 
Oode  expressly  provided. 

wbatftitore      S  196*  ^o  faturo  interest  in  property  is  recognized 
are  recor    by  the  law,  except  such  as  is  defined  in  this  Division 
of  the  Oode. 

Substantially  the  same  as  1  i2L  iSl,  726,  g  42. 
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ARTICLE  IL 

COHDEnONB  OV  OWVKBBBIP. 

finnov  196.  Kzing  the  tee  of  ea|(9aieBt 
187.  OoDditioM. 

198.  Certein  oondit&Mui  preoedent)  ToidL 

199.  GonditioDB  restrsining  marriage,  void. 

200.  C(MuUtioii8  festniDuig  aUeDatien,  void. 

S 196.  The  time  when  the  eryoyment  of  property  FWag  «ha 
18  to  begin  or  end  may  be  determined  by  computa-  Jojmant. 
tion,  or  be  made  to  depend  on  events.    In  the  lat- 
ter cafiOy  the  enjoyment  is  s£ud  to  be  npon  condition. 

S  197.  Ck)ndition8  are  precedent  or  subsequent*  ckwdituma. 
The  former  fix  the  beginning,  the  latter  the  ending 
of  the  right. 

5 198.  If  a  condition  precedent  requires  the  per-  certain 
fonnance  of  an  act  «wrong  of  itself,  the  instrument  p'*^^^^ 
containing  it  is  so  far  void,  and  the  right  cannot 

exist.  If  it  requires  the  perfonnance  of  an  act  not 
vroDg  of  itself,  but  otherwise  unlawful,  the  instru- 
ment takes  effect,  and  the  conditioii  is  void. 

5199.  Ck>ndition8  imposing  restraints  upon  mar-  conditiont 

«  •«•  i*j«        restraining 

nage,  except  upon  the  mamage  of  a  minor,  or  of  the  ^^*^ 
widow  of  the  person  by  whom  the  condition  is  im- 
posed, are  void ;  but  this  does  not  aflbct  limitations 
where  the  intent  was,  not  to  forbid  marriage,  but 
only  to  give  the  use  until  marriage. 

S  200.    Conditions   restraining   alienation,   when  condituma 

r  eBtrainl  og 

repugnant  to  the  interest  created,  are  void.  ^2i?*^^^ 

De  Peyeter  v.  Ificfaael,  6  N.  7.,  498. 


<J2  THE  CIVIL  CODE 


ARTICLE  m. 

BBSTBAIMTS  UPON  ALIBHTAXIOV. 

Bsonov  201.  How  long  it  maj  be  BnspeudecL 

202.  Future  interests  void,  which  suspend  power  of  aUenatioii. 

203.  Bestriction  on  qualification  of  enjoyment 

Howio«f  it      g  201.  The  absolute  power  of  alienation  cannot  be 

may  be  sas-         **^  ^ 

pended.  suspondod  by  any  limitation  or  condition  whatever,^ 
for  a  longer  period  than  during  the  continaanoe  of 
not  more  than  two^  lives^  in  being  at  the  creation 
of  the  limitation  or  condition/  except  in  the  single 
case  mentioned  in  section  229. 

IK  iSl,  723,  §16;  id,  773,  §  1. 

*  This  includes  a  trust  of  real  property  (Ooster  v.  Lonl- 

lard,  14  Wend,  265,  313;  Hawlej  v.  James,  16  td, 
121,  173,  174,  208;  Kane  v.  Gott,  24  id.,  641,  66S, 
667). 

*  Amory  v.  Lord,  9  K  Z,  410 ;  Phelps*  ez'r  v.  Pond,  23 

•d,  79. 

*  Hone  V.  Yan  Schaick,  20  tTend.,  564^  566 ;  Bojnton  «. 

Hoyt,  1  Den.,  53,  68 ;  Beekmui  v.  Bonsor,  23  K.  T^ 
298,  316. 

*  The  words  *' limitation  or  condition**  are  substituted  for 

"  estate,**  so  as  to  include  powers  (See  Hawiej  v. 
James,  16  Wend,,  135,  178,  208 ;  Coster  v.  Loril* 
lard,  14  id,  324^  325 ;  Hone  v.  Van  Schaick,  20  id, 
566,  567,  569). 

Fatore  fai.^       ^  202.  Eveiv  futuic  interest  is  void  in  its  creation 

terafltBToid.         ^  "^ 

J?nfpS?ir  which,  by  any  possibility,^  may  suspend  the  absolute 
of^aiieMr  pQ^er  of  alienation  for  a  longer  period  than  is  pre- 
scribed in  this  chapter.  Such  power  of  alienation  is 
suspended  when  there  are  no  persons  in  being  by 
whom  an  absolute  interest  in  possession  can  be  con- 
veyed. 

1  R.  A,  723,  §  14;  1  R.  8,,  773,  g§  1,  2. 

■  The  words  "by  any  possibility  may**  are  new,  but  in 
accordance  with  Hawley  v.  James,  16  Wend.,  12(^ 
126, 171, 178,  227;  Everittt;.  Everitt,  29  Barb.,  112; 
Jennings  v.  Jennings,  7  N.  Y.,  547,  549 :  Amory  v. 
Lord,  9  id.,  415 ;  Thompson  v,  Carmichaers  Exec'rfl^ 
1  Sandf.  Ch^  395 ;  Arnold  v.  Gilbert,  3  id.,  55& 
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5  203.  Eestrictions  npon  the  power  to  aflSx  qnalifi-  Si^SulS. 
cations  to  the  right  of  ODJoymeot  are  contained  in  ^^^^Lt 
sections  14  and  15  of  article  I  of  the  Oonstitution 
of  the  state. 


ARTICLE  IV. 

▲CCUHULAXIOHrS. 

Sioncui  204.  DispomtioDB  of  income. 

205.  Aocumolationfl,  when  void. 

200.  Accumulatioii  of  income. 

20T.  other  directiona,  when  void  in  part 

208.  Application  of  income  to  sapport^  fto,  of  minor. 

5  204.  Dispositions  of  the  income  of  property  to  i>i»po^  ^^ 
aocnie  and  to  be  received  at  any  time  subsequent  «>me. 
to  the  execution  of  the  instrument  creating  such  dis- 
position, are  governed  by  the  rules  prescribed  in  this 
Title  in  relation  to  future  interests. 

IR&,  726,  g  36. 

S  205.  All  directions  for  the  accumulation^  of  the  AeeBmnu* 

^  tiona,  wbM 

income  of  property,  except  such  as  are  allowed  by  ^^ 
this  Title,  are  void.' 

;    1A&,  726,g38. 

*  Titna  v.  Weeks,  3Y  BaHf^  136»  140. 
'Vail  V.  Vail,  4  J\Mge,  317;  Levyv.  Lotj,  40  Batrh^  690^ 
618. 

S  206.  An  accumulation  of  the  income  of  property,  Aeciimiiia- 

jg  tioD  oi  In. 

for  the  benefit  of  one  or  more  persons,  may  be  directed  <»ma. 
by  any  will  or  transfer  in  writing,  sufiScient  to  pass 
the  property  out  of  which  the  flmd  is  to  arise,  as 
follows : 

1.  If  such  accumulation  is  directed  to  commence 
on  the  creation  of  the  interest  out  of  which  the 
iucome  is  to  arise,  it  must  be  made  for  the  benefit  of 
one  or  more  minors^  then  in  being,*  and  terminate 
at  the  expiration  of  their  minority ;  or, 

2.  If  such  accumulation  is  directed  to  commence 
at  any  time  subsequent  to  the  creation  of  the  interest 
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oat  of  which  the  income  is  to  arise,  it  must  comnience 
irithin  the  time  in  this  titie  permitted  for  the  vesting 
of  Aiture  interests,  and  dnriog  the  minority  of  the 
beneficiaries,  and  terminate  at  the  expiration  of  «noh 
minority.^ 

1  A  &,  726,  g  37. 

'  BoTDton  «.  Uojtf  I  i^eiL,  63,  58 ;  Hawlej  9.  James,  16 
Wend,  117. 

*  Oilman  v.  Reddington,  24  K  K,  19  ]  Kilpatriok  v.  John- 

Bon,  15  ^  K,  322. 

*  Mason  v.  Jones,  2  Barh^  250,  253. 

liS?  whS  S  207,  If,  in  either  of  the  cases  mentioned  in  the 
Toidinpari.  |^^  section,  the  direotaon  for  an  aeonmulation  is 
for  a  longer  term  than  during  the  minority  of  the 
beneficiaries,  the  direction  (mly,  whether  sepaiable 
or  not  from  other  provisions  of  the  instrumeat,  is 
void  as  respects  the  time  beyond  such  minority. 

l.B.  S.^  726,  §  38.  The  clause  from  "  only"  to  ''  instra- 
meat  ^  is  new,  but  sustained  "bj  WiHiams  ir.  Williams, 
S  K  Z,  425;  !B31pairidk  v,  Joftmson,  15  K  K,  322; 
See,  however,  King  v.  Bundle,  16  .Borb.,  139,  145. 

o/^fiSSe"      8  308,  Wben  a  mja;i<H!,  for  whose  beneftt  an  aocu 
u^flofjpoit,  filiation  has  been  directed,  is  destitute  of  ol^r  suffi- 
cient means  of  support  and  educatioui  tke  siipnenid 
court,  upon  application,  may  direct  a  suitable  sum 
to  be  applied  thereto,  out  of  the  fund. 

IR  A,T26,gS9;  773,  §  5. 


minor. 


CHAPTER  ra. 

BIOIITS  OF  OWinSBB. 

SBOnoN  209.  Increase  of  property. 

210.  In  teitaki  easee  who  etttStled  to  Cnoome  of  property. 

incnMM  of      <S  209.  The  owner  of  a  thing  owns  also  all  its 

property.  j       .  j  . 

products  and  accessions. 
In  oeruin        g  210.  When,  in  consequence  of  a  valid  limitation 

catet  who  •*'  ,  •  i»     » 

inoiSwrf    ^  *  ftitupe  interest,  there  is  a  suspension  of  me 
property.     p0\rer  of  alieuatiou   or  of  the  ownership,  during 
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the  oontinuatioD  of  which  the  inoome  is  undisposed 
of,  and  no  valid  diiection  for  its  accnmnlation  is 
given,  such  income  belongs  to  the  persons  presump- 
tively entitled  to  the  next  eventual  interest. 

1  S.  S,,  72€,  g  40.  Held  to  applj  to  peraoiud  proporiy 
(GUman  v.  Reddington,  24  ^  F^  19;  KUpatrick  «. 
Johnson^  15  id,,  322;  but  see  Phelps*  exV  v.  Pond, 
23  y,  r,  83). 


CHAPTEE  IV. 

TEBMINATIOK  OF    OWKEBSHIP. 

Biomnr  211,  212.  Future  inteMSts,  when  defeated. 

213,  214.  Future  hiterests,  when  not  defeated. 

S  211.  A  future  interest,  depending  on  the  contin-  mtm  in- 
gency  of  the  death  of  any  person  without  successors,  defeated. 
faeirs,  issue,  or  children,  is  defeated  by  the  bitth  of  a 
posthumous  child  of  such  person,  capable  of  taking 
by  succession. 

iRS.,  725,  §  31. 

$  212.  A  fiiture  interest  may  be  defeated  in  any  u. 
manner,  or  by  any  act  or  means,  which  the  party 
creating  such  interest  provided  for  or  authorized  in 
the  creation  thereof;  nor  is  a  ftiture  interest,  thus  lia^ 
ble  to  be  defeated,  to  be  on  that  ground  adjudged 
void  in  its  creation. 

IRS.,  725,  g  33. 

S  213.  !No  future  interest  can  be  defeated  or  barred  Pntnra 
by  any  alienation  or  other  act  of  the  owner  of  the  in-  ^^^ 
termediate  or  precedent  interest,  nor  by  any  destruc- 
tion of  such  precedent  interest  by  forfeiture,  sur- 
rend^,  merger  or  otherwise,  except  as  provided  by 
the  next  section,  or  where  a  forfeiture  is  imposed 
by  statute  as  a  penalty  for  the  violation  thereof. 

1  R  &,  725,  g  32. 

S  214.  No  future  interest,  valid  in  its  creation,  is  id. 

defeated  by  the  determination  of  the  precedent  in- 

9 
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terest  before  the  happening  of  the  contingency  on 
which  the  future  interest  is  limited  to  take  effect ;  but 
should  such  contingency  aft-erwards  happen,  the  future 
interest  takes  effect  in  the  same  manner  and  to  the 
same  extent  as  if  the  precedent  interest  had  continued 
to  the  same  period. 

1  R  S,,  726,  §  34;  modified  bj  substituting  the  words 
"future  interest"  for  "remainder." 


TITLE  ni. 


GENERAL    DEFINITIONS. 


SsonON  216.  Income,  what 

316.  Time  of  creation,  what 

inwmt,  g  215.  The  income  of  pfoperty,  as  the  term  is  used 

in  this  Part  of  the  Code,  includes  the  rents  and  profits 
of  real  property,  the  interest  of  money,  dividends 
upon  stock,  and  other  produce  of  personal  property. 

VSx\m  S  216.  The  delivery  of  the  grant,  where  a  limita- 

what.  ^JQQ^  condition,  or  future  interest  is  created  by  grant, 
and  the  death  of  the  testator,  where  it  is  created  by 
will,  is  to  be  deemed  the  time  of  the  creation  of  the 
limitation,  condition,  or  interest,  within  the  meaning 
of  this  Part  of  the  Code. 

Modified  from  I  R.  S.,  726,  g  41;  see  Lang  v.  Ropke,  ft 
SandA  369,  370. 


PART  II. 

REAL  OB  IKMOVABLE  PBOPEBTT, 

TniiB      L  General  Provisions. 

n.  Estates  in  Beal  Property, 
m.  Eights  and  Obligations  of  Owners. 
TV.  Uses  and  Tmsts. 
V.  Powers. 


TITLE  L 


GENERAL  PROVISIONS. 


S  217.  Beal  property  within  this  state  is  govenied 
by  the  law  of  this  state. 


TITLE  n. 

ESTATES  IN    REAL  PROPERTY. 

Chaptib     L  Estates  in  GknenL 

n.  Tennination  of  Estates, 
in.  SenritudesL 


OHAPTEB  L 

ESTATES  IN  GENERAL. 

ftsonov  218.  Enumeration  of  estates. 

219.  What  estate  a  fee  simple. 

220.  Estates  tail  abolished ;  their  nature  dedantd 

221.  Certain  remaindera  valid. 
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XomudrAp 
tioD  of 
•states. 


BionoN222.  Freeholds;  chattels  real ;  chattel  iDteresta. 

223.  Estates  for  life  of  a  third  person,  when  a  freehold,  Aa 

224.  Future  estates,  what. 
226.  Reyersions. 

226.  Remainders. 

227.  Limitations  of  chattels  real 

228.  Suspension  bj  trust. 

229.  Contingent  remainder  in  fee. 

230.  Remainders,  future  and  contingent  estates,  how  created. 

231.  Limitation  of  successive  estates  for  life. 

232.  233.  Remainder  open  estates  for  life  of  tiiird  perxn. 

234.  Contingent  remainder  on  a  term  of  jean. 

235.  Remainder  of  estates  for  life. 
186.  Remainder  upon  a  oontiiigeticf . 

23*7.  Heirs  of  a  tenant  for  life,  when  to  take  as  porchasers. 

238.  Construction  of  certain  remainders. 

239.  Effect  of  power  of  appointment 

5  218.  Estates  in  real  property,  in  respect  to  the 
duration  of  their  enjoyment,  are  eitheH : 

1.  Estates  of  inheritance,  or  perpetual  estates ; 

2.  Estates  for  lifa ; 

6  Estates  for  years  $  ori 
4.  Estates  at  will. 

IRR,  722,  §  1.  The  term  "  estates  bj  sufferance  "  has 
been  omitted,  as  it  is  proposed  to  designate  all  such 
as  estates  at  will  The  words  "in  respect  to  the 
duration  of  their  0i^O7ttent,"  are  new. 


What  es- 
tate a  fee 
simple. 


S  219.  Ey^ry  estate  of  inheritance,  notwithstand- 
ing the  abolition  of  tenures,  continues  to  be  called  a 
fee  simple,  or  fee ;  and  every  such  estate,  when  not 
defeasible  or  conditional,  is  called  a  fee  simple  abso- 
lute, or  an  absolute  fee. 

IRS,,  122,  §  2. 


fbimhed?  S  220.  Estates  tail  are  abolished ;  and  every  estate 
dedwed""*  which  would  be  adjudged  a  fee  tail,  according  to  the 
law  of  this  state,  as  it  existed  previous  to  the  twelfth 
day  of  July,  one  thousand  seven  hundred  and  eighty- 
two,  is  a  fee  simple ;  and  if  no  valid  remainder  is 
limited  thereon,  is  a  fee  simple  absolute- 

I  R.  5f.,  722,  §  3. 
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S  221.  Where  a  remainder  in  fee  is  limited  apon  certatn  n- 

mainden 

any  estate,  which  would  by  the  law  mentioned  in  the  ^«"<i- 
last  section  be  adjudged  a  fee  tail,  saeh  remainder  is 
valid  as  a  contingent  limitation  upon  a  fee,  and  vests 
in  possession,  on  the  death  of  the  ftist  tak^,  without 
issue  living  at  the  time  of  his  death. 

S222.  Estates  of  inheritance  and  for  life,  are  called  rraehoidt; 
estates  of  freehold;  estates  fbr  years  are  chattels  real  ;^  td\liu!^ 
and  estates  at  will  are  chattel  interests,  but  are  not  ^^ 
liable  as  such  to  sale  on  execution.* 

IR&,  728,  g  5. 

*  Pogaley  v.  Aikin,  11  K  T,  498;  ATerill  v.  Taylor,  8  J^ 

r,  52 ;  Bigelow  «.  Finch,  17  Barb^  396. 

*  BiekiiiMn «.  Smith,  36  BuriL,  108;  Bigelow  villiich,  11 
.  Barif^  488. 

Sm  An  estate  during  the  life  Of  athird  person,  ig.1^^^ 
whether  limited  to  heirs  or  otherwise,  is  a  freehold  tii^  p«^ 

■on,  W06II 

only  during  the  life  of  the  grantee  or  devisee.    After  ^^^^ 
his  death  it  is  a  chattel  real. 

1  i?.  A,  723,  §  6.    ModMr  «.  To<33  Aif6.,  377. 

• 

S  224.  A  future  estate  may  be  limited^  by  the  act  votm 
of  the  party  to  commence  in  possession  at  a  fature  what. 
day,  either  without  the  intervention  of  a  precedent 
estate,'  or  on  the  termination,  by  lapse  of  time,  or 
otht»^se,^  of  a  precedent  estate,  created  at  the  same 
time. 

1  A  S..  723.  §  10. 

>  ViooU  «.  N.  T.  A  Brie  R.  R.,  13  N,  T.,  121,  139.    <*Th» 

definition  in  this  section  is  so  framed  as  to  compre- 
heod  ereiy  species  of  expectant  estates  created  bj 
the  act  of  the  party,  remainders  strictly  so  called, 
future  uses  and  executory  devises."  (Bev.  Ndietn  5 
Ednumdf  Stat,App,,  305). 

*  ^  Introduced  to  embrace  estates  m  fiiiuro,  as  they  are 

tecfanioaUy  called."  Jb. 

>  "The  words  *  by  lapse  of  time  or  otherwise  *  are  necea- 

sary  to  provide  for  contingent  limitations  operating 
to  abridge  or  defeat  the  prior  estate.**  lb. 
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Beyenioos.  g  225.  A  reversioD  is  the  residue  of  an  estate  left, 
by  operation  of  law,  in  the  grantor,  or  his  successors, 
or  in  the  successors  of  a  testator,  commencing  in  pos- 
session on  the  determination  of  a  particular  estate 
granted  or  devised. 

IRS.,  723,  §  12.    The  words  "bj  operation  of  law" 
are  new,  and  "aucoesaors"  substituted  for  "heira." 


Bemaln- 
den. 


S  226.  When  a  future  estate,  other  than  a  reversion, 
is  dependent  on  a  precedent  estate,  it  may  be  called 
a  remainder,  and  may  be  created  and  transferred  by 
that  name. 

IRS,,  723,  §  11.    Modified  hj  inserting  the  words 
**  other  than  a  reversion." 


of'SSSS"      S  22t.  The  provisions  of  Title  n  of  Part  I  of  this 
"^-  Division,  relative  to  future  estates,  apply  to  limita- 

tions of  chattels  real,  as  well  as  of  freehold  estates, 
so  that  the  absolute  ownership  of  a  term  of  years 
cannot  be  suspended  for  a  longer  period  than  the 
absolute  power  of  alienation  can  be  suspended  in 
respect  to  a  fee. 

IR^S,  724,  §23. 


Bnipenaion 
by  trust* 


§  228.  The  suspension  of  all  power  to  alienate  the 
subject  of  a  trust,  other  than  a  power  to  exchange  it 
for  other  property  to  be  held  upon  the  same  trust, 
or  to  sell  it  and  reinvest  the  proceeds  to  be  held 
upon  the  same  trust,  is  a  suspension  of  the  power  of 
alienation,  within  the  meaning  of  section  201. 

This  section,  though  not  in  the  Revised  Statutes,  is 
simply  declaratory  of  the  existing  law  (Hawley  v. 
James,  16  Wend,,  163 ;  Behnont  v.  O'Brien,  12  N,  K, 
402;  Williams  V.  WiUiams,  8  id,,  531.) 


Continrat 
remainder 
in  fee. 


S  229.  A  contingent  remainder  in  fee  may  be 
created  on  a  prior  remainder  in  fee,  to  take  effect  in 
the  event  that  the  persons  to  whom  the  first  remain- 
der^ is  limited  die  under  the  age  of  twenty-one  years, 
or  upon  any  other  contingency  by  which  the  estate 
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of  SQch  persons  may  be  determined,  before  they 
attain  majority. 

1  R  8,,  723,  8  16. 

'  Temple  v,  Hawlej,  1  Sane^.  (7A.,  163. 

5  233.  Subject  to  the  rules  of  this  Title,  and  of  Part  Remain. 
I  of  this  Division,  a  freehold  estate,  as  well  as  a  J^*;jJ*;^ 
chattel  real,  may  be  created  to  commence  at  a  future  aeated!'^ 
day ;  an  estate  for  life  may  be  created  in  a  term  of 
years,  and  a  remainder  limited  thereon  ;  a  remainder 
of  a  freehold  or  chattel  real,  either  contingent  or 
vested,  may  be  created,  expectant  on  the  determinar 
tion  of  a  term  of  years ;  and  a  fee  may  be  limited 
on  a  fee,  upon  a  contingency,  which,  if  it  should 
occur,  must  happen  within  the  period  prescribed  in 
this  Title. 

IR  S.f  724,  §  24.    Maurice  v.  Graham,  8  Faige,  483, 
486;  Sherman  «.  Sherman^  3  Barb^  385. 

S  231.  Successive  estates  for  lifd  cannot  be  limited,  Limiuttona 

of  B11006(I* 

except  to  persons  in  being  at  the  creation  thereof;  and  Jj^****** 
where  a  remainder  is  limited  on  more  than  two  succes- 
sive estates  for  life,  all  the  life  estates  subsequent  to 
those  of  the  two  persons  first  entitled  thereto  are  void, 
and  upon  the  death  of  those  persons  the  remainder, 
if  valid  in  its  creation,^  takes  efibct  in  the  same 
manner  as  if  no  other  life  estates  had  been  created. 

1  R  &,  723,  §  17. 

*  The  words  "  if  valid  in  its  creation "  are  new.    See 
Amory  t;.  Lord,  9  N.  K,  41 9  j  Vail  r.  Vail,  7  Barb,, 


241. 


S  232.  No  remainder  can 'be  created  upon  an  estate  Remainder 

upon  e»- 

for  the  life  of  any  other  person  than  the  grantee  or  gJ^fSji^ 
devisee  of  such  estate,  unless  such  remainder  is  in  ^^*^' 
fee ;  nor  can  a  remainder  be  created  upon  such  an 
^tate  in  a  term  for  yeai^s,  unless  it  is  for  the  whole 
residue  of  such  term. 

1  R  S.,  13i,  §  18. 

S  233.  When  a  remainder  is  created  upon  an  estate  id. 
for  the  life  of  any  other  person  than  the  grantee  or 
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deYJsee  thei^eof,  aud  more  than  two  persoi]^  are  Darned 
as  the  persons  during  whose  lives  the  life  estate  shall 
continue,  the  remainder,  if  valid  in  its  creation,  takes 
effect  ux)on  the  death  of  the  two  persons  first  named, 
in  the  same  manner  as  if  no  other  lives  had  been 
introduced. 

The  words  "  if  yalid  in  its  creation  '*  are  new.    Other- 
wise^ the  seotioD  jb  the  same  as  1  J2:  3,,  724,  g  19. 

SSiinSr*  S  234.  A  contingent  remainder  cannot  be  created  on 
of  year'™  ^  teTm  of  years,  unless  the  nature  of  the  contingency 
on  which  it  is  limited  is  such,  that  the  remainder  must 
vest  in  interest  during  the  continuance  of  not  more 
than  two  lives^  in  being  at  the  creation  of  such  re- 
mainder, or  upon  the  termination  thereof. 

1  R  S.,  724,  §  20. 

*  Butler  V.  Butler,  3  Barb.  C^,  304. 


Remainder 
of  estates 
lor  life. 


RemaiDder 

ipona  a 

ingen^. 


upon  a  ooop 
tinei 


S  235.  Fo  estate  for  life  can  be  limited  as  a  re- 
mainder on  a  term  of  years,  except  to  a  person  in 
being  at  the  creation  of  such  estate. 

1  a.  S.,  12^  §  2%,    Hawlej  v.  James,  16  Wend,  248. 

S  230.  A  remainder  may  be  limited  on  a  contin- 
gency which,  in  case  it  should  happen,  will  operate 
to  abridge  or  determine  the  precedent  estate;  and 
every  suoh  remainder  is  to  be  deemed  a  conditional 
limitation. 

IB,  &,  726,  §  27 ;  l^son  v.  Blake,  23  N.  T,  663. 

S  237.  When  a  remainder  is  limited  to  the  heirs, 
or  heirs  of  the  body,  of  a  person  to  whom  a  life  estate 
in  the  same  property  is  given,  the  persons  who,  on 
the  termination  of  the  life  estate,  are  the  successors 
or  heirs  of  the  body  of  the  owner  for  life,  are  entitled 
to  take  by  virtue  of  the  remainder  so  limited  to  them, 
and  not  as  mere  successors  of  the  owner  tor  life. 

1  R.  S.,  725,  §  28,  modified  so  as  to  avoid  the  use  of  the 
techuioil  phrase  "  take  aa  purchasers." 


SSS"o"mp.       S  238.  Whed  a  remainder,  on  an  estate  for  life  or 
^"Srs.     for  years,  is  not  limited  on  a  contingency  defeating 


Heirs  of  a 
tenant  for 
life,  when 
to  take  as 
pordiasers. 
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cft  avoiding  suoli  precedent  estate,  it  is  to  be  deemed 
intended  to  take  effect  only  on  the  death  of  the  first 
taker,  or  the  expiration,  by  lapse  of  time,  of  such  term 
of  years. 

1  R  5.,  726,  8  29. 

S  239.  A  general  or  special  poirer  of  appointment  ^^^^ 
does  not  prevent  the  vesting  of  a  fiitnTe  estate  ggg'"*- 
limited  to  take  effect  in  case  snch  iK>wer  is  not  exe- 
cuted. 

Boot  V.  StuTTManV  18  Wmd^  268,  ^r  Hnm,  Cb.  X; 
2  Smith's  IVonitf,  192.    This  sectioa  Ib  new. 


CHAPTER  n. 

TEBMIKATION  OF  BSTATBS, 

SicnoH  240.  Teaaney  at  wO)  may  bo  tenninated  by  notfcsL 

241.  Form  and  aenrieo  of  notioa. 

242.  Effect  of  notice. 

243.  Be^ntry,  when  and  how  to  be  made. 

244.  Notice  not  neoessaTy  before  action. 

S  240.  A  tenancy  or  other  estate  at  will,  however  Tenancy  at 
created,  may  be  terminated  by  the  landlord's  giving  ^'SJjgJ^ 
notice  to  the  tenant,  in  the  manner  prescribed  by  the 
next  section,  to  remove  from  the  premises  within  a 
period  specified  in  the  notice,  of  not  less  than  one 
month. 

1  R  S.,  746,  g  7. 

3  241,  The  notice  prescribed  by  the  last  section  2^°"^^^ 
must  be  in  writing,  and  must  be  served  by  delivering  ^^^ 
the  same  to  the  tenant,  or  to  some  person  of  dis- 
cretion residing  on  the  premises ;  or  if  neither  can, 
with  reasonable  diligence,  be  fonnd,  the  notice  may 
be  served  by  affixing  it  on  a  conspicuous  part  of  the 
premises,  where  it  may  be  conveniently  read. 

1  R.  51,  745,  g  8. 

S  242.  After  the  notice  prescribed  by  sections  240  JSS^**' 
and  241  has  been  served  in  the  manner  therein 
directed,  and  the  period  specified  by  such  notice  has 

10 
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Re-entry, 
when  ana 
how  to  be 
made. 


Notice  not 
neoeeaary 
before 
action. 


expired)  but  not  before,^  the  landlord  may  re-enter, 
or  proceed  according  to  law  to  recover  possession.' 

*  LivingstOD  v.  Tanner,  14  Ni  7.,  67. 

*  SubstantiaUj  from  1  R  &,  745,  §  9. 

g  243*  Whenever  the  right  of  re-entry  is  given  to 
a  grantor  or  lessor  in  any  grant  or  lease,  or  other- 
wise,  such  re-entry  may  be  made  at  any  time  after 
the  right  has  accrued,  upon  fifteen  days'  previous 
written  notice  of  intention  to  re-enter,  served  in  the 
mode  prescribed  by  section  241. 

Law9  of  1846,  eh.  274,  §  3 ;  same  stat.  S  R  8.^  6  edL,  36, 

§  12 ;  modified  as  to  mode  of  service,  and  extended  to 

all  cases  in  which  a  right  of  re-entry  is  given  for  the 

-non-performanoe  of  any  of  the  terms  of  the  agreement. 

§  244.  An  action  for  the  possession  of  real  property 
leased  or  granted,  with  a  right  of  re-entry,  may  be 
maintained  at  any  time  after  the  right  to  re-enter  has 
accrued,  without  the  notice  prescribed  in  section  243. 


Senitndee 
atuched  to 
land. 


CHAPTER  ni. 

SBBVTTUDBS. 

fbtonov  246.  Servitudes  attached  to  land. 

246.  Servitudes  not  attached  to  land. 

247.  Designation  of  estates. 

248.  Bj  whom  grantable. 

249.  By  whom  held. 
260.  Extent  of  servitudes. 
251.  Apportioning  easements. 

262.  Bights  of  owner  of  future  estate. 

253.  Actions  bj  owner  and  occupant  of  dominant  tenement 

254.  Actions  bj  owner  of  servient  tenement  ' 

255.  How  extinguished. 

g  245.  The  following  land  burdens,  or  servitudes 
ui>on  land,  may  be  attached  to  other  land  as  incidents 
or  appurtenances,  and  are  then  called  easements  :^ 

1.  The  right  of  pasture ; 

2.  The  right  of  fishing ; 

3.  The  right  of  taking  game ; 

4.  The  right  of  way  ;• 
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5.  The  right  of  taking  water,'  woo4>  minerals  and 
other  things ; 

6.  The  right  of  transacting  business  upon  land;^ 

7.  The  right  of  conducting  lawfid  sports  upon 

land;' 

8.  The  right  of  receiving  air>  light  or  heat  from  or 
over,  or  discharging  the  same  upon  or  over,  land ; 

9.  The  right  of  receiving  water  from  or  discharging 
the  same  upon  land ; 

10.  The  right  of  flooding  land  f 

11.  The  right  of  having  water  flow  without  dimi- 
nution or  disturbance  of  any  kind  f 

12.  The  right  of  using  a  wall  as  a  party  wall  f 

13.  The  right  of  receiving  more  than  natural  sup- 
port from  adjacent  land*  or  things  aflbed  thereto  ;^* 

14.  The  right  of  having  the  whole  of  a  division 
fence  maintained  by  a  co-terminous  owner  ;^^ 

15.  The  right  of  having  public  conveyances  stop- 
ped,^ or  of  stopping  the  same,  on  land ; 

16.  The  right  of  a  seat  in  church  ;^ 

17.  The  right  of  burial. 

'  These  rights  are  generally  caUed  easements  (Wolfe  «• 
Frost,  4  Sand/,  Ch.^  72^  although  a  disthiotion  is 
drawn,  for  some  purposes,  between  a  mere  eaae- 
ment,  and  a  right  to  take  the  produce  of  the  land 
(Wickham  v.  Hawker,  *l  M,A  W.,  63 ;  Race  v.  Ward, 
4  El  ik  Bl,  '702). 

*Hnttemeier  v.  Alhro,  18  N.  F.,  48;  7  Boava.^  546;  see 
Hamilton  v.  White,  5  M  7!,  9;  Hohnes  v,  Seely,  19 
W«k2.,  007 ;  Bpyoe  v.  Brown,  7  Boarh^  80 ;  James  v. 
Plant,  ^  Ad,  db  EL,  749 ;  Durham  RaQwaj  Ca  v. 
Walker,  2  Q.  R,  940;  Hhichdiffe  v,  Khmoul,  6 
Bing,  K  C,  1. 

*  Baoe  V.  Ward,  ^  El  db  Bl,  702;  Manning  v.  Wasdale^ 

6  Ad.  db  El,  758 ;  Weekly  v.  Wildman,  1  Ld,  Raynkt 
407. 

*  Tyson  v.  Smith,  9  Ad.  da  El,  406 ;  6  td,  745. 

*  Abbott  t;.  Weekly,  1  Levinz,  176. 

*  Tabor  v.  Bradley,  \%  N.  T,  109. 

*  Northam  v.  Hurley,  \  I^  db  Bl^  666. 
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'  GUes  V.  Dugro,  I  Dwr^  331. 

•  Lasala  v.  Holbrook,  4  Paige,  173. 

*  Partridge  v.  Gilbert,  15  N.  Z,  601 ;  Eno  9.  Del  Veochio^ 

3  Dtier,  58;  Keteltas  v.  Peofold,  i.S.D,  iSMft,  123. 
"  Adams  v.  Van  Alstyne,  25  K  Z,  236. 
"  Pitkia  v..LoQg  leiaad  &  IL,  2  JBar».  OK,  %%\ ;  Daj  «. 

K.  Y.  Central  R.  R.,  31  Bcurh.,  648. 
"  I^ouslej  tf.  Hajward,  1  Fotc  <fc  J.^  683 ;  Kainwaring^  «. 

Qae«»  6  A  c^  ^UL,  856.    In  this  sta^  p«w«  amaot^ 

^  a  natter  of  fact»  ]:ield  aa  eaaemevts  (3haw  «. 

Beveridge,  3  HiO,  26^  but  they  might  be. 


SenritndM 
not  attach- 
ed to  land. 


Designa- 
tion of 


S  246.  The  following  land  burdens,  or  servitudes 
upon  land,  may  be  granted,  and  held,  though  iK>t 
attached  to  land : 

1.  The  right  of  fishing  and  ta>king  game; 

2.  The  right  of  a  seat  in  church  ;^ 

3.  The  right  of  burial  ;* 

4.  The  right  of  taking  rents  and  tolls ; 

5.  The  right  of  way.^ 

*■  McNat^b  fi.  Pond,  4  Bradf,,  V ;  VoorhMB  v.  PmbK  Gh^ 
17  Axr5.,  103 ;  Matter  of  Bef.  Dutch  Gh.,  16  id^ 
2S7 ;  see  Fzrat  Bap.  Oh.  v.  Witherdl,  3  Paigty  896. 

*  aiohards  «.  Northwest  Dutch  Oh.,  11  AVb.  JfV.,  30. 

*  It  has  been  held  that  a  right  of  way  is  not  assignable^ 

except  in  connection  with  land  (Ackrojd  v.  Smith, 
10  a  B^  164). 

%  247.  The  land  to  which  an  easement  is  attached 
is  called  the  dominant  tenement ;  the  land  upon  which 
a  burden  or  servitude  is  laid  is  called  the  servient 
tenement. 

Wolfe  V.  Fzost,  4  Sandf,  Ch.,  72. 


Bj  whom 
grantable. 


By 

held. 


S  248.  A  servitude  can  be  created  only  by  one  who 
has  a  vested  estate  in  the  servient  tenement. 

Earl  of  Portmore  v.  Bunn,  3  Ihu)L  db  Byl,  145,  151. 

§  249.  A  servitude  thereon  cannot  be  held  by  the 
owner  of  the  servient  tenement. 

Huttemeier  v.  Albro,  2  Bosio.,  556;  18  Ni  F.,  48  Tabor 
V,  Bradley,  18  N.  7.,  109 ;  James  v.  Plant,  4  Ad.  A 
El,  749. 
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5  250.  The  extent  of  a  servitude  is  determtned  by  J^ljg^ 
the  terms  of  the  gmnt,^  or  the  nature  of  (he  eiijoy- 
meat'  by  which  it  was  acquired. 

'  Dixon  V.  Clow,  24  Wend,,  188. 
'  Corning  v.  Gould,  16  Wend.,  531. 

S  251.  In  ease  itf  partition  of  the  dominant  tone-  ^^^SS^ 
meat,  the  burden  must  be  apportionedt  according  to  ^"^^ 
the  division  of  the  dominant  tenement,  but  not  in 
sQch  a  way  as  to  increase  the  burden  upon  the  ser^ 
vient  tenement. 

The  latter  clause  is  added  to  meet  the  objection  that  com- 
mon of  estovets  cannot  be  apportioned  becauM  8o  doing 
would  mvltiply  the  burden  (^  Livmgstou  v.  Ketcham, 
1  BoHk,  59S). 

S  252.  The  owner  of  a  future  estate  in  a  dominant  lugbtaof 

L  1      1      <■  A        owner  of 

tenement  may  use  easements  attached  thereto,  for  ^tare 
the  purpose  of  viewing  waste,  demanding  rent,  or 
reiioving  an  obstruction  to  die  enjoyment  of  such 
easements,  although  such  tenement  is  occupied  by  a 
tenant. 

Proud  V.  HoUifl,  1  aonk  A  Or,,  «. 

S253.  The  owner  of  any  estate  in  a  dominant  ^^^l^' 
tenement,  or  the  occupant  of  such  tenement,  may  d^^^\^ 
maintain  an  action  for  the  enforcement  of  an  ease-  *~*"'*"** 
ment  attached  thereto. 

Brouwer  v.  Jones,  23  Barb.,  153. 

5  254.  The  owner  in  fee  of  a  servient  tenement.  Actions  by 

•^  owner  of 

may  maintain  an  action  for  the  possession  of  the  tS][l^nt. 
land,  against  any  one  unlawfully  possessed  .thereof, 
thongh  a  servitude  exists  thereon  in  favor  of  the 

public. 

Carpenter  v.  Oswego  k  Sjr.  R  R.,  34  ^  T,  666;  Wager 
.«.  Troy  Union  R.  R.,  36  y.  7.,  636,  634.  To  tbs 
oontraiy  was  Redfleld  v.  tJtica  ft  Syraouse  R.  R.  Co., 
26  Barb.,  64 ;  approved,  Wilklow  v.  Lane,  37  Barb^ 

m  Wmm 
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iM^oii       g  255.  A  servitude  is  extinguished: 

tndes. 

1.  By  the  vesting  of  the  right  to  the  servitude 
and  the  right  to  the  servient  tenement  in  the  same 
person  ;^ 

2.  By  the  destmction  of  the  servient  tenement  f 

3.  By  the  performance  of  any  act  npon  either  tene- 
ment, by  the  owner  of  the  servitude,  or  with  his  assent, 
which  is  incompatible  with  its  nature  or  exercise  f  or, 

4.  When  the  servitude  was  acquired  by  enjoyment,^ 
by  disuse  thereof  by  the  owner  of  the  servitude  for 
the  period  prescribed  for  acquiring  title  by  enjoyment/ 

*  HuttemQier  v,  Albro^  18  M  K,  48;  2  Bmw^  646 ;  James 

V.  Plant,  I  Ad.  A  El,,  U9. 
'  Voorhees  v.  PreBbjrterian  Church,  17  Batrb^  109 ;  Regina 

9.  Bamber,  6  Q,  B.,  2*19 ;  Bogina  v,  0horle7,  12  id^ 

516. 
"Oornhig  v.  Gould,  16  W&nd.,  639;  3  Kent,  449;  see 

Grain  v.  Fox,  16  JSor^.,  184, 
*A  aervitude  croated  by  deed  is  not  extingqiahsd  by 

mere  non-uaer  for  any  period  (Smjlea  v.  Hastiiigi^ 

22  N.  K,  217;.  24  Bar&.,  44;  Jewettv.  Jewett»  16 

id,  167). 
■  Bolite  9.  Sedgwick,  35  Bar*.,  829. 
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TITLE  IIL 

RIQHTS   AND   OBLIGATIONS  OF   OWNERS. 

Chaptib   L  Rights  of  owners. 

IL  Obligations  of  owners. 


OHAPTEE  L 

BIGHTS  OF  OWNERS. 

Abtiolb   L  Incidents  of  ownership. 
IL  Boundaries. 


ARTICLE  I. 

INCIDEirrS   OF  OWNSBSHIP. 

8Mrn(nr256.  "Water. 

367.  Bights  of  tenant  for  life. 
258,  259.  Rights  of  tenant  for  years,  fta 
260.  Bights  of  grantees  of  rents  and  reTerrion. 
26L  Bights  of  lessees  and  their  assignees^  &o. 

262.  AppHcatipn  of  last  two  sections. 

263.  Remedy  on  leases  for  life. 
264  Rent  dependent  on  life. 
S60.  Remedy  of  rerersionerSi  Aa 

S  256.  The  owner  of  land  owns  water  standing  watw. 
thereon,  or  flowing  over^  or  under'  its  surface,  but 
not  forming  a  definite  stream.'  Water  running  in  a 
defluite  stream,  formed  by  nature^  over^  or  under'  the 
sarface,  may  be  used^  by  him  as  long  as  it  remains 
there ;  but  he  may  not  prevent  the  natural'  flow  of 
the  stream,  or  of  the  natural  spring*  from  which  it 
commences  its  definite  course,  nor  pursue,  nor  pol- 
lute^ the  same. 

'  Broadbent  9.  Ramabotham,  11  Exeh.^  602;  better  ret- 
ported,  26  L.  J.  [Exch.\  122;  Rawstron  9.  Taylor,  11 
JBeoA.,  869,  882. 
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*  Kllis  V.  Duncan,  21  Barb.,  230 ;  Acton  v.  Blundell,  18 
Jf.  ^  W^  324 ;  GhAsemore  v.  Richards,  *l  K  of  L, 
Caa^  349. 

'  Ohaaemore  v.  Richards,  npra ;  see  Dickinson  o.  Qrand 
Junction  Canal  Co.,  7  Exxh^  282,  301. 

*  Wood  9.  Waud,  3  ExOl,  748 ;  Greatrez  v.  Hayward,  8  id., 
291.    But  compare  Belknap  v.  Trimble,  3  Paigt^  677. 

*  Gardners.  Newburgfa,  2  JohnB.  Gh^  162;  Reid  v.  Gif- 
ford,  Sbpk.y  ^16;  Crooker  v.  Bragg,  10  Wend.,  260; 
Arnold  v.  Foot^  12  Wend,  330. 

*  See  Chasemore  v.  Richards,  7  H.  of  L.  Cos.,  384 ;  Smith 
V.  Adams,  6  Paige,  436. 

*  Mason  v.  Hill,  6  B.d:  Ad,  1 ;  Embrey  v.  Owen,  6  Exch., 
353.-  There  is  no  right  of  ownership,  only  a  right 
of  use  (Van  Hoesen  r.  Coventry,  10  Barb^  618; 
Arnold  «.  Foot,  12  Wend,,  330). 

'  Bellinger  v.  K.  Y.  Central  R.  R.,  23  M  T.,  42 ;  Coming 
V.  Troy  Factory,  34  Barb.,  486. 

*  Dudden  v.  Glutton  Union,  1  Surlst  A  K.,  627. 
*  Honsee  v.  Hammond,  39  £ar&.,  89 ;  Thomas  v.  Brack- 

ney,  11  id,  664 ;  see  Carhart  v.  Auburn  Ghislight 
Co.,  22  id,  297. 

S  257.  The  owner  of  a  life  estate  may  use  the  land  in 
the  same  manner  as  the  owner  of  a  fee  simple,  except 
that  he  must  do  no  act  to  the  injury  of  the  inheritance. 

Jackson  v.  Brownson,  7  Johns.,  227,  234 ;  Bradstreet  «. 
Pratt,  17  Wend,  44 ;  Livingston  v.  Reynolds,  2  JKZ^ 
167;  26  Wend,  116. 

S  258.  A  tenant  for  years  or  at  will,  unless  he  Ib  a 
wrongdoer  by  holding  over,  may  occupy  the  build- 
ings, take  the  annual  products  of  the  soil,  work  mines 
and  quarries  open  at  the  commencement  of  his  ten- 
ancy/ and  OQltivate  and  harvest  the  crops  growing  at 
the  end  of  his  tenancy. 

*  Freer  9.  Stotonbar,  H  Barb.,  641. 

S  259.  A  tenant  for  years  or  at  will  has  no  other 
rights  to  the  property  than  such  as  are  given  to  him 
by  the  agreement  or  instrument  by  which  his  ten- 
ancy is  acquired,  or  by  the  last  section. 

JSwtiiSof      S  260.  A  person  to  whom  any  real  property*  is 
mSttoi    transferred  or  devised,'  upon  which  rent  has  been  re- 
served,^ or  to  whom  any  such  rent*  is  transferred,  is 


Higlitiof 
tenant Ibr 
life. 


Blghtt  of 
tenant  for 
years,  Ac 


U. 
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entitled  to  the  same  remedies  for  recovery  of  rent,  for 
non-performance  of  any  of  the  terms  of  the  lease,  or 
for  any  wast^  or  caase  of  forfeiture,  as  his  grantor 
or  devisor  might  have  had.* 

'  OhildB  V.  Clark,  3  Barb.  Ct.,  58. 

*  Van  RenaaeUer  v.  Hays,  19  Ni  F.,  68,  86,  86. 

'  The  worda  "  whether  upon  a  leaae  in  fee  or  otherwiaOi'' 

omitted. 
«  Willard  v.  TiUman,  2  Bitt,  274 ;  Moffat  v.  Smith,  4  H, 

r,  126. 

*  1  R  S.,  U1,  §  23 

S  261.  Whatever  remedies  the  lessee  of  any  real  Righu  oi 
property*  may  have  against  his  immediate  lessor,  for  JJ^^^ 
the  breach  of  any  agreement  in  the  lease,  he  may  *^ 
have  against  the  assigns'  of  the  lessor,  and  the  assigns 
of  the  lessee  may  have  against  the  lessor  and  his  as- 
signs, except  upon  covenants  against  incumbrances 
or  relating  to  the  title  or  possession  of  the  premises. 

I  R  &,  747,  g  24. 

*  The  words  "'  whether  in  fee  or  otherwise  **  omitted. 

*  Day  0.  Swackhamer,  2  JSiUoni  4. 

5  262.  The  provisions  of  the  last  two  sections  apply  ^^f^f}^^ 
to  all  grants  reserving  rent,*  except  grants  in  fee  •«<*ion^ 
executed  before  the  ninth  day  of  April,  1805,  or  after 
the  fourteenth  day  of  April,  I860,'  the  rents  reserved 
by  which  have  been  transferred  since  the  latter  date. 

*  1  A  iS;  748,  §  26;  Van  Rensselaer  v.  Hajs,  19  K,  Z 

68;  Van  Bensselaer  v.  Ball,  id,,  100. 
'  The  exoeption  is  intended  to  enact  the  amendment  to  , 

this  section  contained  in  Law$  of  1860,  ch,  396; 
as  construed  In  Main  v.  Green,  82  Air5.,  448,  457 ; 
33  ^,  13& 

S  263.  Bent  due  upon  a  lease  for  life  may  be  ^^ 
recovered  in  the  same  manner  as  upon  a  lease  for  '<^'^^- 
years. 

1  R  S.,  747,  §  19. 

S  264.  Sent  dependent  on  the  life  of  a  person  may  Rent  de- 
be  recovered  after,  as  well  as  before,  his  death.  ^^  >^^ 

i  R  &,  747,  %  20. 
11 
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§  265.  A  person  having  an  estate  in  fee,^  in  re- 
mainder or  reversion,  may  maintain  an  action  for 
any  injury  done  to  the  inheritance,  notwithstanding 
an  intervening  estate  for  life  or  years,*  and  although, 
after  its  commission,  his  estate  is  transferred,  and  he 
has  no  interest  in  the  property  at  the  commencement 
of  the  action.^ 

"  The  words  "in  fee"  are  new.  No  one  but  the  ownet 
in  fee  oould  have  a  right  to  maintain  the  action. 

*l  R.  S.,  750,  §8;  see  Van  Deuaen  v.  Young,  29  Barb^ 
9,  15.  The  rest  of  the  section  is  new,  though  in 
accordance  with  existing  law. 

*  Bobinson  v.  Wheeler,  25  N,  7.,  262. 


ARTICLE  n. 


owner. 


Bonndarles 
by  water. 


BOUNDABIXS. 

(temON  266.  Bights  of  owner. 

267.  ^undaries  by  water. 

268.  Boundaries  by  ways. 

269.  Lateral  and  subjacent  support 

270.  Trees  whose  trunks  are  wholly  on  land  of  one. 

271.  Line  trees. 

S  266.  The  owner  of  land  in  fee  has  the  right  to 
the  surface,  and  to  everything  permanently  situated 
beneath  or  above  it. 

g  267.  When  land  borders  upon  tide-water,^  or  upon 
water  which  constitutes  an  exterior  boundary  of  the 
state,'  the  owner  of  the  upland  takes  to  high-water 
mark ;  when  it  borders  upon  a  navigable  lake  where 
there  is  no  tide,  the  owner  takes  to  the  edge  of  the 
lake  at  low-water  mark  f  when  it  borders  upon  any 
other  water,*  the  owner  takes  to  the  middle  of  the 
lake  or  stream. 


1  r* 


Set- 


-•uld  V.  Hudson  River  R.  R.,  6  ^:  T,  622. 

Kiugman  v.  Sparrow,   12  Barh  j  206;  Canal  Ap- 
praisers V.  People,  1 7  Wend.^  570. 

■  Ohamplain  R.  R  v.  Valentine,  19  Barb.,  484,  492. 

■  Ledyard  v.  Ten  Flyck,  36.  Barb,,  102:  Hooker  v.  Cum- 

mings,  20  Johns.,  90,  99,  101 ;  Canal  Commissioners 
V.  Kempshall,  26  Wtnd.,  404. 
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S  268.  An  owner  of  land,  bounded  by  a  road  or  BoandviM 
street,  is  presumed  to  own  to  the  centre  of  the  way, 
but  the  contrary  may  be  shown. 

Mott  V.  ^ajor  of  N.  T.,  2  HUton,  368,  363;  Biaaell  v. 
N.  T.  Central  R.  R.,  23  IT.  7.,  61 ;  Wager  v.  Troy 
Union  R.  R.,  25  If.  T.,  629.  In  the  cttj  of  New 
York  the  fee  in  manj  of  the  streets  is  in  the  corpo- 
ration, as  trustees  for  the  public ;  still,  it  is  held  that 
the  aboye  rule  applies  even  to  streets  in  that  city. 

S  269.  Each  coterminous  owner  is  entitled  to  the  i*i«»l. 

'^  and  Bnl]da* 

lateral^  and  subjacent*  support  which  his  land  by  ^^'^^ 
nature  receives  from  the  land  of  the  other. 

'  Farrand  «.  ICarshall,  21  Barb.^  409,  421;  but  see  Rad« 
diff  V.  Brooklyn,  4,  N,  T^  195;  Panton  tr.  Holland, 
17  Johns.,  92.  See  also  Lasala  v,  Holbrook,  4  Paig% 
169. 

*  Rowbotham  v,  Wilson,  ^  M,  A  Bl,  123 ;  8  HouM  of 
Lords  Cas.y  348;  Bonomi  v.  Backhouse,  JS2.,  A  dfe 
Bl,  622 ;  7  Jurist  (N.  8.%  809,  aff  U  9  K  Jm  Oaa. 
603. 

5  270.  Trees  whose  trunks  stand  wholly  upon  the  "^^ 
land  of  one  owner,  belong  exclusively  to  him,  although  Jjgjjjj  ^ 
their  roots  grow  into  the  land  of  another.  *^  *''*'°*- 

See  Dubois  v.  Beaver,  26  N,  F.,  123,  126. 

S271.  Trees  whose  trunks  stand  partly  on  the  Linetnes. 
land  of  two  or  more  coterminous  owners,  belong  to 
them  in  common. 

See  Dubois  ».  Bearer,  25  K  JI,  126,  127. 


OHAPTEE  II. 


OBLiaATIONS  OF  OWKEBS. 


Shotkw  272.  Duties  of  tenant  for  life. 
273.  Monuments  and  fences. 


S  272.  The  owner  of  a  life  estate  must  keep  the  DotieB  or 
buildings  and  fences  in  repair  from  ordinary  waste,^  iife^ 
and  must  pay  the  taxes'  and  other  annual  charges,^ 
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and  a  just  proportion  of  extraordinary  assessments 
benefiting  the  whole  inheritance/ 

*  Sarles  v.  Sarles,  3  Sandf,  Ch,,  601,  607. 

*  Fleet  V.  Borland,  11  Haw.  /V.,  489;  GrahAm  v.  Dunigan, 

2  Botw.^  616. 
"  Moselej  «.  Marshall,  22  N.  F.,  200,  202. 

*  Stilwell  V.  Doughtj,  2  Brad/,,  311. 

tad*Snow?      S  273.  Ooterminous  owners  are  mutually*   bound 
equally  to  maintain : 

1.  The  boundaries  and  monuments  between  them ; 

2.  The  fences  between  them;  unless  one  of  them 
chooses  to  let  his  land  lie  open  as  a  public  common, 
in  which  case,  if  he  afterwards  incloses  it,  he  must 
refund  to  the  other  a  just  proportion  of  the  value,  at 
that  time,  of  any  division  fence  made  by  the  latter.' 

* 

'  They  owe  this  duty  oDly  to  each  other,  and  not  to  the 
public  generally  (Ryan  v.  Rochester  A  Syracuse  R.  R., 
9  How,  Pr.,  453). 

*l  R  S.y  353,  §§30,  31,  as  amended:  Laws  1860,  eft. 
267.  The  mode  of  determining  oontroveriieB  as  to 
fences  is  prescribed  by  the  Politioal  Godb. 


TITLE  IV. 

USES   AND   TRUSTS. 

The  provisions  of  this  title  are  from  1  R  &,  727 ;  modi- 
fied only  as  to  the  form  of  expression,  except  where 
otherwise  noted.  Sections  66,  69,  70,  71  and  73  are 
inserted  in  the  title  on  Trusts  in  the  Third  I>iTi8io& 
of  this  Code.  Section  67  is  transferred  to  the  title  <m 
SucoESSioir. 

SKmow  274.  What  uses  and  trusts  may  exist. 
276.  Executed  uses  existing. 

276.  Right  to  possession  of  land  creates  legal  ownership. 

277.  Certain  trusts  unaffected. 

278.  Trustees  of  estate  for  use  of  another  take  no  interest 

279.  Preceding  sections  qualified. 

280.  Trust  must  be  in  writing. 

281.  Transfer  to  one  for  money  paid  by  another. 

282.  Rights  of  creditors. 
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Baaam  283.  SectioD  281  qualifled. 

284.  Purchasers  protected. 

285.  For  what  purposes  express  trusts  may  be  created. 

286.  Oertain  devises  m  trust  to  be  deemed  powers. 

287.  Profits  of  land  liable  to  creditors  in  oertain  cases. 

288.  Other  express  trusts  to  be  powers  in  trust 

289.  Oreation  of  oertain  powers  not  prohibited. 

290.  And  land,  Ac.,  to  descend  to  persons  entitled. 

291.  Trustees  of  express  trusts  to  hare  whole  estate. 

292.  Author  of  trust  maj  devise,  Ac. 

293.  Title  of  grantor  of  trust  property. 

294.  Interests  remaining  in  grantor  of  expreta  trust 

295.  296.  Powers  over  trust  of  party  kiterested. 

297.  Efl^t  of  omitting  trust  in  oonveyanoe. 

298.  Certain  sales,  Ac.,  by  trustees,  void. 

299.  When  estate  of  trustee  to  cease. 

S  274.  Uses  and  trusts,  in  relation  to  real  property    SJ'i^JJJJ 
are  those  only  which  are  specified  in  this  Title.  may  exist 

1  J2:  iSl,  727,  §  45.  The  commissioners  have  not  con- 
sidered it  advisable  to  propose  an  amendment  to  this 
section  in  respect  to  charitable  uses. 

S  275.  Every  estate  which  is  now  held  as  a  nse,  szecnted 

uses  exist- 

executed  under  any  former  statate  of  this  state,  is  ^°«- 
oonflnued  as  a  legal  estate. 

IR&  727,  §  46. 


S  276.  Every  person  who,  by  virtue  of  any  transfer  ^^1^^^^,^ 
or  devise,  is  entitled  to  the  actual  possession  of  real  c^tea 
property,  and  the  receipt  of  the  rents  and  profits  2!nMp.^^ 
thereof,  is  to  be  deemed  to  have  a  legal  estate  there- 
in/ of  the  same  quality  and  duration,  and  subject  to 
the  same  conditions,'  as  his  beneficial  interest. 

1  R  5.,  727,  g  47. 

'  Post  V.  Hover,  30  Barb.^  312,  320;  Leggett  v.  Hunter, 

19  K.  Y.y  464. 
*  Bawson  v.  Lampman,  h  N.  T,,  456,  461. 

S  277.  The  last  section  does  not  divest  the  estate  c«rtaJ«»    . 

trusts  nnaf 

of  any  trustees  in  a  trust  existing  on  the  first  day  of  '®^^*^ 
January,  one  thousand  eight  hundred  and  thirty, 
where  the  title  of  such  trustee  is  not  merely  nomi- 
naV  bat  is  connected  with  some  power  of  actual  dis- 
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Trneteesof 

eetato  for 
use  of 
another 
take  DO 
interest. 


Preceding 

Bectione 

qoAlifled. 


Tmsttobe 
In  writing. 


position  or  management  in  relation  to  the  real  pro 
perty  which  is  the  subject  of  the  trust. 

1  B.  5.,  727,  §  48. 

'  Frazer  v.  Western,  1  Barb.  Ch.^  238,  239. 

S  278.  Every  disposition  of  real  property,  whether 
by  transfer  or  will,  must  be  made  directly  to  the  per- 
son in  whom  the  right  to  the  possession  and  profits^ 
is  intended  to  be  vested,  and  not  to  any  other,  to  the 
use  of  or  in  trust  for  such  person ;  and  if  made  to 
any  person,  to  the  use  of  or  in  trust  for  another,  no 
estate  or  interest*  vests  in  the  trustee ;  but  he  must 
execute  a  release  of  the  property  to  the  beneficiary 
on  demand,  the  latter  paying  the  expense  thereof.^ 

1  B.  5.,  728,  §  49. 

*  Hotclikisa  v.  Elting,  36  J5ar6.,  44. 

*  Ring  V.  McCoun,  10  N.  Y.,  268;  Rawson  v.  Lampman, 

6  N.  K,  466,  462;  Wright  v.  Douglass,  7  N.  K,  664 

*  This  provision  is  new,  and  contrary  to  the  existing  law 

(Ring  V.  McCoun,  10  ^.  F.,  268);  but  seems  desirable 
to  avoid  difficulties  in  titles  (see  South  Baptist  Church 
V.  Yates,  Bbffm.,  142). 

S  279.  The  preceding  sections  of  this  Title  do  not 
extend  to  trusts  arising  or  resulting  by  implication 
of  law,  nor  prevent  or  aflfect  the  creation  of  such  ex- 
press trusts  as  are  hereinafter  authorized  and  defined. 

1  R  S.,  728,  §  50. 

S  280.  No  trust  in  relation  to  real  property  is  valid, 
unless  created  or  declared  : 

1.  By  a  written  instrument,  subscribed  by  the  tnis- 
tee,  or  by  his  agent  thereto  authorized  by  writing ; 

2.  By  the  instrument  under  which  the  trustee 
claims  the  estate  a£Fected;  or, 

3.  By  operation  of  law. 

Enlarged  from  2  B,  S.,  134,  §  6. 


Transfer  to 
one  for 


5  281.  Where  a  transfer  of  real  property  is  made 

goj^Vpaid  to  one  person,  and  the  consideration  therefor  is  paid 

by  or  for^  another,  no  use  or  trust  results  in  favor  of 

the  person  by  or  for^  whom  such  payment  is  made ; 


87 


OP  THE  STATE  OF  NEW  YORK. 

but  the  title  vests  in  the  grantee,  subject  only  to  the 
provisions  of  the  next  two  sections.* 

*  The  worda  "  or  for  **  are  intended  to  supersede  the  doc- 

trine of  Sieman  v.  Austin,  33  Bat'b.y  17 ;  a  decision 
which  leaves  much  room  for  the  frauds  which  this 
section  was  meant  to  avoid. 
*l  R  S^  728,  g  61 ;  Davis  v.  Graves,  29  Barb.,  480. 

S  282.  Every  such  transfer  as  is  described  in  the  Rights  or 

,  ,  creditors. 

last  section  is  presumed^  to  be  fraudulent  as  against 
the  creditors,  at  that  time,*  of  the  person  paying  the 
coDsideration ;  and  where  a  fraudulent  intent  is  not 
disproved,  a  trust  results  in  favor  of  such  creditors,^ 
to  the  extent  necessary  to  satisfy  their  just  demands. 

1  R  S.,  728,  8  52. 

1  Wood  V.  Robinson,  22  K  F.,  664,  566. 

•  Brewster  v.  Power,  10  Paige,  56d,  670. 

'Oarfleldi;.  Hatmaker,  16  N.  7.,  476;  Wood  v.  Robin- 
son, 22  N.  F.,  664;  McCartney  v.  Bostwick,  31 
Barb,,  390. 


Section  281 
qoalifled. 


S  283.  Section  281  does  not  apply : 

1.  To  cases  where  the  grantee  took  the  grant  as  an 
absolute^  transfer  in  his  own  name,  without  the  con- 
sent' or  knowledge  of  the  person  paying  the  con- 
sideration; nor, 

2.  To  cases  where  the  grantee,  in  violation  of  a 
tmst,  purchased  the  real  property  so  transferred,  with 
property  belonging  to  another  person,' 

1  R,  S.,  728,  §  63. 

»  Lounsburjr  v.  Purdy,  18  W.  Z,  617. 

•/ti,  618,  619. 

■  Reid  V.  Fitcii,  11  Bcarb.,  399. 


5  284.  No  implied  or  resulting  trust  can  prejudice  i*««^"{jj» 
<be  rights  of  a  purchaser  or  incumbrancer  of  real 
property,  lor  value^  and  without  notice^  of  the  trust 

1  R  S,,  728,  §  64. 

»  Wood  V.  Robinson,  22  N.  F,  664,  667. 

*  Sieman  v.  Austiu,  33  Barb.,  14. 


S  285.  Express  trusts  may  be  created  for  any  of  the  ^^j  ^^ 
llowing  purposes :  uS^d'Lr 

1.  To  sell*  real  property  for  the  benefit  of  creditors ;      ^'^^ 


88 


THE  CIVIL  CODE 


2.  To  sell,  mortgage  or  lease  real  property,  for  the 
benefit  of  anuuitants'  or  other  legatees,  or  for  the 
purpose  of  satisfying  any  charge  thereon ; 

3.  To  receive  the  rents  and  profits  of  real  property, 
and  pay  them  to^  or  apply  them  to  the  ase  of  any 
person,  whether  ascertained  at  the  time  of  the  crea- 
tion of  the  trust  or  not,^  for  himself  or  for  his  family' 
during  the  life*  of  such^  person,  or  for  any  shorter 
term,'  subject  to  the  rules  of  Title  II  of  this  Part;* 
or, 

4.  To  receive  the  rents  and  profits  of  real  property, 
and  to  accumulate*  the  same  for  the  purposes  and 
within  the  limits  prescribed  by  the  same  Title. 

1  R  S.,  728,  §  66. 

*  Rogers  V.  TlUey,  20  Barb,^  641,  642;  Darling  v.  Bogera, 

22  Wend.,  483;   Van  Neat  «.  Yoe,  1  Saneff.  OfL,  4, 
Planck  V,  Schermerhora,  3  Barb.  Ch.,  644. 
*The  words  "annuitants  or  other"  are  new,  but  sup- 
ported bj  Lang  v.  Boplce,  6  Sandf^  371 ;  "Rawlej 
V.  James,  16  WimcL,  61,  117. 

*  The  words  "  pay  them  to,  or  "  are  new,  but  supported 

bj  LeggeU  v.  Perkins,  2  N,  T.,  297,  306,  309;  Leg^ 
gett  V.  Hunter,  19  K.  7.,  464;  Nojres  v.  Blakeman, 
6  K  7.,  681. 

*  The  words  "  whether  ascertained  at  the  time  of  the 

trust  or  not"  are  new,  but  conform  to  Gilman  v. 

Beddington,  24  If.  7,  13,  14. 
'  The  words  '*for  himself  or  for  his  family"  are  new,  bat 

are  sustained  by  Rogers  v.  Tilley,  20  Bar6.,  639, 

641. 
'  Though  a  trust  for  the  minority  of  the  beneficiary  is 

yahd  (Lang  v.  Ropke,  6  Sanc^.,  369),  it  is  so  upon  the 

ground  that  it  terminates  at  his  death,  even  while 

yet  a  minor  (ii.;  Hawley  v.  James,  16  Wend^  61; 

6  Paige,  463). 
^  Downing  v,  Marshall,  23  K,  7,  377. 
'  Gihnan  v.  Reddington,  24  ^:  7,  12;  1  BOt,,  492. 

*  Coster  V.  Lorillard,  14  Wend.,  318;  Hawley  v.  James, 

16  id,  174,  266. 


Certain  de* 

▼iBMlQ 

trust  to 
be  deemed 
powers. 


S  286.  A  devise*  of  real  property  to  executors  or 
other  trustees,  to  be  sold  or  mortgaged,  where  the 
trustees  are  not  also  empowered  to  receive  the  rents 
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and  profits,  vests  no  estate  in  them  f  bnt  the  tnist 
is  valid  as  a  power  in  trnst. 

\R  8^  729,  g  56. 

*  Hawley  v,  James,   16   Wend,,   114,   116;   Darling  fk 

Bogen,  22  idL,  492. 

*  Germood  v.  Jones,  2  JEBU,  573  \  Campbell  v.  Johnston 

1  Sandf,  Ch.,  148. 

S  287.  Where  a  trust  is  created  to  receive  the  rents  ?«?»; «; 

^  land  liable 

and  profits  of  real  property,  and  no  valid  direction  {J  SJuta" 
for  accumulation  is  given,  the  surplus  of  such  rents  ****** 
and  profits,  beyond  the  sum  that  may  be  necessary^ 
for  the  education  and  support  of  the  person  for  whose 
benefit  the  trust  is  created,  is  liable  to  the  claims  of 
the  creditors*  of  such  person,  in  the  same  manner 
as  personal  property  which  cannot  be  reached  by 
execution. 

1  R  5.,  729,  §  57. 

'  Smick  V.  Mason,  2  Barb,  CK^  79;  dute  v.  Bool,  8  Po^ 

83. 
*L'Amoreux  v.  Van   Benaselaer,    1    Barb,    CJl,    34; 

Noyes  v.  Blakeman,  6  K  F.,  567. 

S  288.  Where  an  express  trust  in  relation  to  real  ^^«J^, 
property  is  created  fur  any  purpose  not  enumerated  SjiSi^it. 
in  the  preceding  sections,  such  trust  vests^  no  estate 
in  the  trustees ;  but  the  trust,  if  directing  or  author- 
izing the  performance  of  any  act  which  may  be 
lawAiUy  performed  under  a  power,'  is  valid  as  a 
power  in  trust,  subject  to  the  provisions  in  rela- 
tion to  such  powers,  contained  in  Title  Y  of  this 
Part 

1  R  S,  729,  §  68. 

'  This  expression  is  substituted  for  "  no  estate  shall  vest 

in,"  conformably  to  the  decision  in  Darlmg  v.  Rogers, 

22  Wend,,  494. 

*  Hotchldss  V.  £lting,  36  Barb,,  45. 

S  289.  Nothing  in  this  Title  prevents  the  creation  ^«J^  ^ 
of  a  power  in  trust,  for  any  of  the  purposes  for  which  j^^j^'iJJJ 
an  express  trust  may  b^  created. 

This  section  is  new.  The  contrary  was  assumed  hy 
Bbonsok,  J.,  in  Hawley  v.  James,  16  Wend.,  174,  175, 
foUowed  in  Arnold  v,  GUbert,  3  San^.  (7A^  563 ;  the 
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And  land, 
Ac.,  to  de- 
scend to 
persons 
entitled. 


Trustees 
of  express 
trusts  to 
have  whole 
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Anihor  of 
tmst  may 
derise,  ic* 


Title  of 
ffrantor  of 
trust  pro- 
perty. 


amendment  enacts  the  oonstruction  adopted  ezpresalj 
by  DUKR,  J.,  in  Lang  t;.  Ropke,  6  Sandf.,  367,  372, 
373,  and  by  implication  in  Tucker  t;.  Tucker,  6  N.  Z, 
408,  and  Downing  v.  Marshall,  23  N.  7.,  380. 

g  290.  In  every  case  where  a  trust  is  valid  as  a 
power  in  trust,  the  real  property  to  which  the  trust 
relates,  remains  in,  or  passes  by  succession  to,  the 
persons  otherwise  entitled,  subject  to  the  execution 
of  the  trust  as  a  power  in  trust. 

1  R,  S.J  729,  §  69.    The  words  "in  trust"  are  new. 

§  291.  Except  as  hereinafter*  otherwise  provided, 
every  express  trust  in  real  property,  valid  as  such,  in 
its  creation,  vests  the  whole*  estate  in  the  trustees, 
subject  only  to  the  execution  of  the  trust.  The  ben- 
eficiaries take  no  estate  or  interest  in  the  property, 
but  may  enforce  the  performance  of  the  trust. 

1  R  S.,  729,  §  60. 

'"Hereinafter"  is  substituted  for  *' herein."  It  was 
said  in  Darling  v.  Rogers,  22  Wend.^  492,  493, 
and  Hawlejr  v.  James,  16  Wend.,  148,  that  this 
exception  referred  to  §  282.  But  the  express  trusts 
mentioned  in  that  section  are  not  express  trusts  valid 
as  suchf  but  valid  as  powers  in  trust.  The  amend- 
ment enacts  the  construction  adopted  in  Briggs  v. 
Davis,  21  ^  F.,  576,  without  referring  to  the  cases 
above  dted. 

*  Savage  «.  Bumham,  17  y.  71,  669;  Nojres  v.  Blake- 
man,  6  N.  K,  678,  681;  Coster  v.  Lorillard,  14 
Wend.,  304, 

S  292.  Notwithstanding  anything  contained  in  the 
last  section,  the  author  of  a  trust  may,  in  its  creation, 
prescribe  to  whom  the  real  property  to  which  the  trust 
relates  shall  belong,  in  the  event  of  the  failure  or  ter- 
mination of  the  trust,  and  may  transfer  or  devise 
such  property,  subject  to  the  execution  of  the  trust. 

1  R  5.,  729,  §  61.    See  Corse  v.  Leggett,  26  JBarft.,  395. 

S  293.  The  grantee  or  devisee  of  real  property  sub- 
ject to  a  trust  acquires  a  legal  estate  in  the  property, 
as  against  all  persons  except  the  trustees  and  those 
lawfully  claiming  under  them. 

1  B.  5.729,  §61. 
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S  294.  Where  an  express  trast  is  created  iu  relation  intere-tj. 
to  real  property,  every  estate  not  embraced  in  the  »n^^*'^^' 
tnist,  and  not  otherwise  disposed  of,  is  left  in^  the  *'a*^ 
author  of  the  trust,  or  his  successors. 

1  R  S..  729,  §  62. 

^Substituted  for  "remains  in  or  reverts  to,"  so  as  to 
conform  to  the  definition  of  a  reversion,  §  225.  The 
whole  section,  indeed,  seems  to  be  superfluous,  but 
it  is  thought  best  not  to  omit  it» 

§  295.  The  beneficiary  of  a  trust  for  the  receipt  of  Powew 
the  rent«  and  profits  of  real  property  cannot  transfer,  Sr  part?* 
or  in  any  manner  dispose  of,  his  interest  in  such  trust. 

IRS.,  730,  §  63 ;  Belmont  i;.  O'Brien,  12  K.  K,  402. 

S  296.  The  beneficiary  of  a  trust  for  the  payment  id. 
of  an  annuity  out  of  the  rents  and  profits^  of  real 
property,  or  of  a  sum  in  gross,  can  dispose  of  his 
interest  in  such  trust. 

1  J?.  S.,  730,  g  63. 

'  Modified  so  as  to  adopt  the  construction  given  to  this 
section  of  the  Revised  Statutes  in  Hawley  v.  James, 
16  Wend.^  61,  275  {decree,  section  4),  and  followed 
in  Lang  v.  Ropke,  5  Sand/.,  371 ;  Griffon  v.  Ford,  1 
Bo9w.j  143.  To  the  contrary,  see  McSorley  v.  Wilson, 
4  Sand/.  Ch.,  524;  Clute  v.  Bool,  8  Paige,  86. 

S  297.  Where  an  express  trust  is  created  in  relation  xifoct  of 
to  real  property,  but  is  not  contained  or  declared  in  trn«t  in* 
the  grant  to  the  trustee,  such  grant  must  be  deemed 
absolute,  in  favor  of  the  subsequent  creditors  of  the 
trustees,  not  having  notice  of  the  trust,  and  in  favor  of 
purchasers  from  such  trustees,  without  notice,  and  for 
a  valuable  consideration. 

1  R  S.,  730,  g  64.    Davis  v.  Graves,  29  Barb.,  480. 

5  298.  Where  a  trust  in  relation  to  real  property  is  certain 

-       ,  ,  -  salce,  Ac., 

expressed  m  the  mstrument  creating  the  estate,  every  by  trustees 
transfer  or  other  act  of  the  trustees,  in  contravention 
of  the  trust,  is  absolutely  void. 

1  R  S.,  730,  §  65.  Belmont  v.  0*Brien,  12  K.  K,  394, 
405:  Briggs  v.  Davis,  20  N.  K,  21;  21  JV:  F.,  677. 
This  rule  applies  to  purchasers  in  good  faith,  as  well 
as  to  any  others. 
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2te*of*roi.      5  299.  When  the  purpose  for  which  an  express 
tee  to  cease.  ^yg|;  ^q^  Created  ceascs,  the  estate  of  the  trostee  also 
ceases^ 

1  R  S^  130,  g  67. 


TITLE  V. 

POWERS. 

The  provisions  of  this  title  are  fyom  I  R  S^  132 ;  omittiiig 
§  127,  which  is  embodied  in  the  title  on  Suooeasion, 
and  §  126,  which  is  inserted  in  the  chapter  on  Inter- 
pretation of  Wills. 

SKmov  300.  What  powers  exist 

301.  Application  of  this  title. 

302.  Definition  of  a  power. 

303.  Terms  "author  of  a  power"  and  "holder  of  a  power** 

defined. 

304.  Division  of  powers. 

306.  Definition  of  general  powers. 

306.  Definition  of  special  powers. 

307.  Beneficial  powers. 

308.  Powers  in  trust 

309.  Qeneral  powers,  when  in  trust 

310.  Special  powers,  when  in  trust 

311.  Who  may  create  power. 

812.  To  whom  power  may  be  given. 

813.  How  created. 

814.  Reservation  of  powers  in  conveyances. 

815.  When  power  irrevocable 

816.  When  power  a  lien. 

817.  Power  of  sale  in  mortgage. 

818.  Beneficial  powers,  &c.,  transferred  by   insolvent 

ments. 
319.  Who  to  execute  powers. 
820,  321.  Married  women. 
322.  How  executed. 
823.  Bxeoution  by  survivors. 
324.  Execution  of  power  to  dispose  by  devise. 
326.  ExeouCion  of  power  to  dispose  by  grant 
826,  327.  Directions  by  author,  when  disregarded. 
328.  Nominal  conditions. 

829.  When  directions  of  author  to  be  observed. 

830,  331.  Consent  of  third  person  to  execution  of  power. 
332.  Omission  to  recite  power. 
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833.  Instrainents  deemed  ooaTeyinees. 

334.  Certain  dispositions  not  void. 

336.  Ck>mpatation  of  term  of  suspension. 

336.  What  estate  maj  be  giTen. 

337.  Uarried  women,  their  authority. 

338.  DefectLTe  execution. 

339.  Fraud. 

340.  General  and  beneficial  powers  to  married  women. 

341.  Bstate  of  owner  for  life,  Ac,  when  changed  into  a  fe«i 

342.  343.  Certain  powers  create  a  fee. 

344.  Effect  of  power  to  devise  inheritance  in  certain  ciibci. 

345.  Power  to  dispose  of  fee. 

346.  Power  to  revoke. 

847.  Special  and  beneficial  powers,  who  may  take. 

348.  Construction  of  leasing  powers. 

349.  Power  to  make  leases  by  owner  for  life. 

350.  Release  of  such  power. 

351.  Mortgages  by  party  having  power  to  lease^  Ac 

352.  Effect  thereof. 

353.  Special  and  beneficial  powers  liable  to  creditors. 

354.  Future  beneficial  powers. 

355.  Trust  powers  imperative. 

356.  Effect  of  right  of  selection. 

357.  368.  Construction  of  certain  powers. 
359,  360.  When  court  to  execute  power. 

361.  Execution  of  trust  power  when  compelled  by  crediton^ 

Aa 

362.  Defective  execution. 

363.  Application  of  certain  sections. 

5  300.  Powers,  iu  relation  to  real  property,  are  wbat 
those  ODly  which  are  specified  in  this  Title.  »^^ 

1  R  8^  732,  §  73.  The  phraseok)g7  of  this  sec- 
tion has  been  altered,  in  tlie  same  manner,  and  for 
the  same  reasons,  as  in  the  case  of  sections  195  and 
274. 

S  301.  The  provisions  of  this  Title  do  not  extend  A^>gtoatioa 
to  a  simple  power  of  attorney  to  convey  real  property  ^^ 
in  the  name  of  the  owner  and  for  his  benefit. 

1  S.  S.,  738,  g  134. 

S  302.  A  power,  as  the  term  is  used  in  this  Title,  is  neinttioa 
an  authority  to  do  some  act  in  relation  to  real  pro- 
perty, or  to  the  creation  or  revocation'  of  an  estate 
therein,  or  a  charge  thereon,  which  the  owner*  grant- 


94 


THE  CIVIL  CODE 


Terms 
**ftathor  of 
ft  power" 
and  **  holder 
of  a  power** 
deflned. 


DiTiaton  of 
powen. 


Definitiaii 
of  general 
powera. 


Beflnltioa 
of  special 
poweia. 


ing  or  reserving  such  power  might  himself  peiform 
for  any  purpose.' 

1  /?.  S.,  732,  §  74. 

>  Th0  words  *'  or  revocation  ^  are  new,  but  deckratoiy 
of  existing  law. 

•  Selden  v.  VermUya,  3  Ni  F.,  536. 

*The  words  "for  any  purpose"  are  new,  but  do  not 
alter  the  law  (see  §§  288,  289 ;  Downing  v.  Marshall, 
23  y.  F.,  377-380 ;  Behnont  v.  O'Brien,  12  ^  F,  404). 

S  303.  The  author  of  a  power,  as  the  term  is  used 
in  this  Title,  is  the  person  by  whom  a  power  is  created, 
whether  by  grant  or  devise;  and  the  holder  of  a 
power*  is  the  person  in  whom  a  power  is  vested, 
whether  by  grant,  devise  or  reservation. 

1  R  &,  738,  §  136. 

»  Barber  v.  Gary,  11  3^  F,  401,  403. 

g  304.  Powers  are  general  or  special,  and  beneficial 
or  in  trust. 

IR  &,  732,  §  76. 

§  305.  A  power  is  general,  when  it  authorizes  the 
alienation  or  incumbrance  of  a  fee  in  the  property 
embraced  therein,  by  grant,  will  or  charge,  or  any  of 
them,^  in  favor  of  any  x>erson  whatever. 

/&.,  §  77. 

'  See  Tallmadge  v.  SiU,  21  Barb.,  61,  52,  63. 

§  306.  A  power  is  special : 

1.  When  a  person  or  class  of  persons  is  designated, 
to  whom  the  disposition  of  property  under  the  power 
is  to  be  made  f  or, 

2.  When  it  authorizes  the  alienation  or  incum- 
brance, by  means  of  a  grant,  will,  or  charge,  of  onlj 
an  estate  less  than  a  fee. 

Ib^  §  78. 

*  Wright  V.  Talhnadge,  16  21  F,  313,  314. 

g  307.  A  power  is  beneficial,  when  no  person  other^ 
than  its  holder  has,  by  the  terms  of  it<s  creation,  any 
interest  in  its  execution. 

lb.,  §  79. 

'  Coster  V.  Lorillard,  14  Wend.,  325,  329,  361,  362;  Btf* 
ber  V.  Gary,  11  K  7^  402. 
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2  308.  A  power  is  in  trust,  when  any  person  or  powen  in 

trtiBt* 

class  of  persons,  other  than  its  holder,  has,  by  the 
terms  of  its  creation,  an  interest  in  its  execution. 

This  section  is  oew ;  but  merely  states  the  general  princi- 
ple upon  which  the  two  ibllowing  sectious  are  founded 
(see  Coster  v.  Lorillard,  14  WencLj  329,  362). 

S  309.  A  general  power  is  in  trust,  when  any  per-  oeneni 
SOD  or  class  of  persons,  other  than  its  holder,  is  desig-  j^n  *» 
nated  as  entitled  to  the  proceeds  of  the  disposition  or 
charge  authorized  by  the  power,  or  to  any  portion 
of  the  proceeds  or  other  benefits  to  result  from  its 
execution. 

1  R  8,,  734,  g  94. 

S  310.  A  special  power  is  in  trust :  ^5^ 

when  in 

1.  When  the  disposition  or  charge  which  it  author-  ^*^ 
izes  is  limited  to  be  made  to  any  person  or  class  of 
persons,^  other*  than  the  holder  of  the  power ;  or, 

2.  When  any  person  or  class  of  persons,  other*  than 
the  holder,  is  designated  as  entitled  to  any  benefit 
from  the  disposition  or  charge  authorized  by  the 
power. 

lb,,  §  95. 

'  Wright  V,  Tallmadge^  15  N.  F.,  314 

■  Coster  V.  LoriUard,  14  WenoLy  325,  329,  361,  362. 

§  311.  No  person  is  capable  of  creating  a  power,  who  may 

''■'  ^     •  A      A     %  t  t        n  •  create  pow- 

?'      WOO  IS  not  at  the  same  time  capable  of  granting  some  •'• 
estate  in  the  property  to  whicb^  the  power  relates. 

.1  R,  &i  732,  §  76 ;  Dempsey  v.  T^lee,  3  Jhter,  97. 

S  312.  A  power  may  be  vested  in  any  person.       .   to  whom 

power  ma5 
1  R  S.,  735,  g  109;  omitting  all  the  restrictlona  of  the   beglTen. 

statute,  in  aocordanoe  with  §  170. 

J 5^        §  313.  A  power  may  be  created  only :  SSatiS.'* 

1.  By  a  suitable  clause,  contained  in  a  grant  of 
some  estate  in  the  real  property  to  which  the  power 
relates,  or  in  an  agreement  to  execute  such  a  grant  f 
or, 


< 
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2.  By  a  devise  contained  in  a  will.^ 

1  K  S.,  736,  §  106. 

'  Selden  v.  Vermilya,  3  y.  F.,  636;  overruling  8.  d,  S 
Saru^.,  580. 

*  The  last  clause  is  new,  but  is  founded  upon  the  equi- 

table doctrine  that  a  thing  agreed  to  be  done  is  to 
be  considered  as  done  (see  Wadhanis  v.  Missionaiy 
Society,  12  ^  7^  422,  per  Denio,  J.) 

*  Dorland  v.  Borland,  2  Barb.,  80. 

»^^         §  314.  The  grantor  in  any  conveyance  may  reserve 

K*cott?e^    to  himself  any  power,  beneficial  or  in  trust,  which  he 

"^  might  lawfully  grant  to  another ;  and  everj'  power 

thus  reserved  is  subject  to  the  provisions  of  this  Title, 

in  the  same  manner  as  if  granted  to  another. 

/6.,  g  106. 

JJenpoj^  S  315.  Every  power,  beneficial  or  in  trust,  is  irre- 
abie.  vocable,  unless  an  authority  to  revoke  it  is  given  or 

reserved  in  the  instrument  creating  the  power. 

/6.,  §  108 ;  Wright  v.  Delafleld,  23  Barb.,  017. 

when^pow.  g  316.  A  powcr  is  a  lien  upon  the  real  property 
which  it  embraces,  from  the  time  the  instrument  in 
which  it  is  contained  takes  effect ;  except  that  against 
creditors,  purchasers  and  incumbrancers,  in  good  faith 
and  without  notice,  from  any  person  having  an  estate 
in  such  real  property,  the  power  is  a  lien  only  from 
the  time  the  instrument  in  which  it  is  contained  is 
duly  recorded. 

/6.,  §  107. 

powwof  S  317.  Where  a  power  to  sell  real  property  is  given 
mortgage,  to  a  mortgagee  or  other  incumbrancer,  in  an  instru- 
ment intended  to  secure  the  payment  of  money,  the 
power  is  to  be  deemed  a  part  of  the  secority,  and 
vests  in  and  may  be  executed  by  any  person,  who, 
by  assignment  or  otherwise,  becomes  entitled  to  the 
money  so  secured  to  be  paid. 

IRS,,  737,  §  133. 

BeneflcijO^  S  318.  Evcry  beneficial  power,  and  the  interest  of 
^?nJS^'  every  person  entitled  to  compel  the  execution  of  a 
BumtT'iS?'  trust  power,  passes  to  the  assignees,  pursuant  to 
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statute,  of  the  estate  of  a  iiou-resident,  absconding, 
insolvent  or  imprisoned  debtor,  or  of  a  person  of 
unsound  miiid,  in  whom  sucAi  a  power  or  interest  is 
vested. 

1  R  S.,  t35,  g  104 

S  319.  A  power  cannot  be  executed  by  any  person  wu>  to 
not  capable  of  disposing  of  real  property.  powers. 

Ib.^  §  ]09,  omitting  the  reference  to  the  next  section,  aB 
being  no  exception,  under  the  present  state  of  the  law. 


S  320.  A  married  woman  may  execute  a  power  Married 

women. 

during  her  marriage,  without  the  concurrence  of  her 
husband,  unless  otherwise  prescribed  by  the  terms  of 
the  power. 

Ib^  §  110. 

By  this  section  "  the  disability  of  coverture  is  completelj 
taken  away,  and  a  married  woman  may  execute  diuing 
oovercure  any  power  which  may  be  lawfully  oooferred  ' 
upon  any  person  *'  (Dbxiu,  J.,  Wright  v.  TaUmadge,  16 
K.  T,  313 ;  S.  P.,  Leavitt  v.  Pell,  27  Barh,^  322,  332). 
Section  117  is  in  part  to  the  same  effect 

5321.  No  power  can  be  executed  by  a  married  li- 
woman  before  she  attains  her  majority,^  nor  without 
being  acknowledged  by  her  in  the  manner  prescribed 
by  the  chapter  on  Bboording  Transfers.* 

'1  A  5.,  735,  §  111. 

■  1  R,  S,,  736,  §  117.    See  page  162. 

S  322.  A  power  can  be  executed  only  by  a  writ-  h°J^«»^ 
ten  instrument  which  would  be  sufficient  to  pass  the 
estate  or  interest  intended  to  pass  under  the  power, 
if  the  person  executing  the  power  was  the  actual 
owner. 

IR,  8,,  735,  §  lis. 

S  323.  Where  a  power  is  vested  in  several  persons,  sxeeatioo 
all  must  oinite  m  its  execution ;  but  in  case  any  one  om,  jw 
or  more  of  them  is  dead,  the  power  may  be  exe- 
cuted by  the  survivor  or  survivors,  unless  otherwise 
prescribed  by  the  terms  of  the  power, 

/&.,  §  112.    The  exception  is  new,  though  probably  in 
accordance  with  existing  law. 
18 
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ErecMtion        §  324.  Where  a  power  to  dispose  of  real  property 
bydevise!    ^^  coiifined  to  a  disposition  by  devise  or  will,  the 
instrument  of  execution  must  be  a  will  duly  executed 
according  to  the  provisions  of  the  Title  on  Wills. 

1  R  S,,  736,  §  U6. 

S?**^wo?to      S  325.  Where  a  power  is  confined  to  a  disposition 
giaStf^  ^^    ^y  grant,  it  cannot  be  executed  by  will,  even  though 
the  disposition  is  not  intended  to  take  efiect  until  after 
the  death  of  the  person  executing  the  power. 

lb.,  §  116. 

Directions        (R  326.  Whcro  the  author  of  a  power  has  directed 

bij  author,  ^ 

^iSed***'^  or  authorized  it  to   be  executed  by  an  instrument 

which  would  not  be  sufficient  in  law  to  pass  the 

estate,  the  power  is  not  void,  but  its  execution  is  to 

•  be  governed  by  the  rules  before  prescribed  in  this 

Title. 

/6.,  §  118. 


Id. 


Nominal 
oonditlona. 


Whendi- 
Tectloas  of 
aathur  to 
be  observ- 
ed. 


g  327.  Where  the  author  of  a  power  has  directed 
auv  formalities  to  be  observed  in  its  execution,  in 
addition  to  those  which  would  be  sufficient  to  pash 
the  estate,  the  observance  of  such  additional  for- 
malities is  not  necessary  to  a  valid  e±ecution  of  the 
power. 

/6.,  §  119. 

§328.  Where  the  conditions  annexed  to  a  power 
are  merely  nominal,  and  evince  no  intention  of  actual 
benefit  to  the  party  to  whom,  or  in  whose  favor,  they 
are  to  be  performed,  they  may  be  wholly  disregarded 
in  the  execution  of  the  power. 

76.,  §  120. 

§329.  With  the  exceptions  contained  in  the  pre- 
ceding  sections,  the  intentions  of  the  author  of  a 
power  as  to  the  mode,^  time'^  and  conditions^  of  its 
execution  must  be  observed,  subject  to  the  power  of 
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the  sapreme  court  to  supply  a  defective  execution 
in  the  case9  provided  in  sections  338  and  362. 

lb.,  g  121. 

>  Demarest  v.  Raj,  29  Barb.,  563. 

*  Bichardson  v.  Sharpe,  29  Barb.,  222 ;  Allen  v.  De  Witt, 

3  N.  F.,  278,  279. 

*  Hotchkisa  v.  Biting^  36  Barb.,  46. 

5  330.  When  the  consent  of  a  third  person*  to  the  gyjs«"*®' 
execution  of  a  power  is  requisite,  such  consent  must  JSJ^Sf" 
be  expressed  in  the  instrument  by  which  the  power  ^"^^ 
is  executed,  or  be  certified  in  writing  thereon.    In 
tlie  first  case  the  instrument  of  execution,  in  the 
second,  the  certificate,  must  be  subscribed  by  the  party 
whose  consent  is  required  i  and  to  entitle  the  instru- 
ment to  be  recorded,  such  signature  must  be  duly 
proved  or  acknowledged,  according  to  the  chapter  on 

BeCOBDING  TBA2^SP£BS. 

76.,  §  122. 

>  Barber  v.  Caiy,  11  .Y.  F.,  398. 

§  331.  Where  the  consent  of  several  persons  to  the  id 
execution  of  a  power  is  requisite,  all  must  consent 
thereto;  but,  in  case  any  one  or  more  of  them  is 
dead,  the  consent  of  the  survivors  is  suflQcient,  unless 
otherwise  prescribed  by  the  terms  of  the  power. 

Thia  section  is  new.     Compare  g  323. 

It  waa  held  in  Barber  v.  Gary,  II  K  Y.,  397,  on  a  strict 
construction  of  section  323,  that  the  consent  of  the 
suryivors  would  not  suffice.  There  is  no  reason  why 
survivors  should  not  be  allowed  to  consent,  if  survivors 
are  allowed  to  execute. 

5  332.  Every  instrument  executed  by  the  holder  omissiott 

jf  '^  ,  "^  to  recite 

or  a  jpower,  conveying  an  estate  or  creating  a  charge  p®^*' 
which  such  holder  would  have  no  right  to  convey  or 
create  except  by  virtue  of  his  power,  is  to  be  deemed 
a  valid  execution  of  the  power,  even  though  not 
recited  or  referred  to  therein. 

IRS.,  737,  §  134 
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instrn-  g  333,  EvcFy  instrument  except  a  will,  in  execution 

d«emcd       of  a  power,  even  though  the  power  is  one  of  revoca- 

tnoe«.         t^Qj^  only,  is  to  be  deemed  a  conveyance  within  the 

meaning  of  the  chapter  on  Beoobdikg  Transfers. 

1  R  S.,  t36,  §  114 

^*n?ionf  *'      S  334.  A  disposition  or  charge,  by  virtue  of  a  power, 

not  void,     more  extensive  than  was  authorized  thereby,  is  not 

therefore  void ;  but  every  estate  or  interest  so  created, 

so  far  as  it  Is  embraced  by  the  terms  of  the  power,  is 

valid. 

1  R  iSl,  737,  §  123.    The  words  "  or  charge  "  are  new. 

SS?S?t5U      S  335.  The  period  during  which  the  absolute  right 

tii^^'    of  alienation  may  be  suspended  by  an  instrument  in 

execution  of  a  power,  must  be  computed,  not  from 

the  date  of  the  instrument,  but  from  the  time  of  the 

creation  of  the  power. 

lb,,  §  128. 

tauTmty  be      S  336.  No  cstatc  or  interest  can  be  given  or  limited 

«*▼««»•        to  any  person,  by  an  instrument  in  execution  of  a 

power,  which  could  not  have  been  given  or  limited 

at  the  time  of  the  creation  of  the  power. 

• 

1  R  S.,  737,  §  129,  modiflod  by  subatituting  the  words 
"which  could  not,"  Ac.,  for  the  words  ^* which  such 
person  would  not  have  been  capable  of  taking  under 
the  instrument  by  which  the  power  was  granted,"  so 
as  to  remove  the  difficulty  of  construction  suggested  in 
Dempsey  t;.  Tylee,  3  Duer,  73,  98,  101,  102.  Com- 
pare Hoey  V.  Xenny,  25  Barb.,  396. 

Married  g  337.  Whcu   a   married  woman,  entitled  to  an 

jheir  autho-  estate  iu  fee,  is  authorized  by  a  power  to  dispose  of 

such  estate  during  her  marriage,  she  may,  by  virtue 

of  such  power,  create  any  estate  which  she  might 

creato  if  unmarried. 

1  R  S.,  737.  §  130. 

S?i!?S?ion.  S  338.  Purchasers  for  a  valuable  consideration, 
claiming  under  a  defective  execution  of  a  power, 
are  entitled  to  the  same  relief  as  similar  purchasers 
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claiming  under  a  defective  oonveyauce  from  an  actual 
owner. 

/(.,  §  132 ;  Barber  v,  Gary,  il  K  Z,  400. 

S  339.  Instruments  in  execution  of  a  power  are  Fnod. 
affected  by  fraud  in  the  same  manner  as  like  instru- 
ments executed  by  owners  or  trustees. 

lb,,  §  126. 

5340,  A  general  and  beneficial  power  is  valid,  ^„®J^^. 
which  giv69  to  a  married  woman  power  to  dispose,  ^l^^i"^ 
during  her  marriage,  and  without  the  Concurrence  of  ^o°*<«- 
h»  husband^  of  a  present  or  fbtnre  estate  in  real 
property  conveyed  or  devised  to  her  in  lEee. 

I B,  &,  732,  §  80,  ehanged  in  phraseology,  so  as  to  ren- 
der it  consistent  with  the  present  liiw  concerning  the 
rights  of  married  women.  A  murtied  woman  may  now* 
dispose  of  property  as  if  she  were  unmarried,  and  for 
all  women  married  since  1848|  this  provision  is  unneoes* 
sary.  But  there  may  be  powers  heretofore  created,  the 
validity  of  which  it  is  proper  to  recognize. 

The  words  "a  present  or  future  estate  in'*  are  added, 
in  eonibmity  to  Ihe  constmcHon  of  Walwobth,  Oh., 
in  Jackion  v.  Bdwavda,  7  Paige^  386,  401. 

S  311.  Where  an  absolute  power  of  disposition,  not  ibtate  or 

owDer  for 

acoompanied  by  any  trusty  is  given  to  the  owner  of  {JJ;;  *«•• 
a  particular  edtate  for  life  or  years,  sneh  estate  is  ^^1^6. 
changed  into  a  fee^  absolute  in  favor  of  creditors, 
purchasers,  and  incumbrancers,  but  subject  to  any 
fiitiu^  estates  limited  thereon,  in  case  the  power 
should  not  be  executed,  or  the  property  should  not 
be  soW  for  the  satisfaction  of  debts. 

lb.,  §  81. 

'  Jackson  v.  Edwards,  22  Wend.,  509. 

%  342.  Where  an  absolute  power  of  disposition,  not  ^jjjjj 
accompanied  by  any  trust,  is  given  to  any  person  to  gj^'** 
whom  DO  particular  estate  is  limited,  such  person  also 
takes  a  fee,  subject  to  any  future  estate  that  may  be 
limited  thereon,  but  absolute  in  favor  of  creditors, 
purchasers,  and  incumbrancers. 

lb.,  g  82. 
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Sower  to 
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Power  to 
dispose  of 
fee. 


Power  to 
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Special  and 
beneficial 
powers, 
who  may 
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§  343.  In  all  cases  where  an  absolute  power  of  dis- 
position is  given,  not  accompanied  by  any  trust,  and 
no  remainder  is  limited  on  the  estate  of  the  holder 
of  the  power,  he  is  entitled  to  an  absolute  fee. 

IRS.,  733,  g  83. 

g  344.  Where  a  general  arid  beneficial  power  to 
devise  the  inheritance  is  given  to  the  owner  of  an 
estate  for  life  or  for  years,  he  is  deemed  to  possess 
an  absolute  power  of  disposition,  within  the  meaning 
of  the  last  threid  sections. 

1  B.  &,  733,  §  84.  See  Tallmadge  v.  Sill,  21  £ar^ 
62,  63. 

g  345.  Every  power  of  disposition  is  deemed  abso- 
lute, by  means  of  which  the  holder  is  enabled  in  his 
lifetime  to  dispose  of  the  entire  fee,  in  possession  or 
in  expectancy,  for  his  own  benefit. 

Ib^  g  86. 

The  words  "in  posseflsion  or  in  expectancy  "  are  added, 
in  conformity  to  the  construction  of  Walwobth,  Gh^ 
in  Jackson  v,  Edwards,  7  jPa^a,  401. 

S  346.  Where  the  grantor  in  any  conveyance  re- 
serves to  himself,  for  his  own  benefit,  an  absolute 
power  of  revocation,  such  grantor  is  still  to  be  deemed 
the  absolute  owner  of  the  estate  conveyed,  so  far  as 
the  rights  of  creditors  and  purchasers  are  concerned. 

lb.,  §  86. 

g  347.  A  special  arid  beneficial  power  is  valid, 
which  is  granted : 

1.  To  a  married  woman,  to  dispose,  during  the 
marriage,  of  any  estate  less  than  a  fee,  belonging  to 
her,  in  the  property  to  which  the  power  relates ;  or, 

2.  To  the  owner  of  a  life  estate  in  the  property 
embraced  in  the  power,  to  make  leases  for  not  more 
than  twenty-one  years,  commencing  in  possession 
during  his  life. 

/6.,  §  87.    See  note  to  §  340 
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§  348.  A  sx>ecial  and  beneficial   power  to  make  ^^^ 
leases  for  more  than  twenty-one  years  given  to  the  pX*UJ, 
owner  of  a  life  estate,  is  void  only  as  to  the  time 
beyond  twenty-one  years,  and  authorizes  leases  for 
that  term  or  less. 

ThLn  section  ie  aew. 

The  contrary  was  held  in  Root  v.  Stujves^nt,  18  Wend., 
267,  '*  by  a  divided  vote  against  the  opinion  of  all  the 
judges"  (Williams  v.  Williams,  8  K  7.,  539).  It  U 
''an  anomalous  case,  to  be  rejected  and  shunned,  not 
to  be  followed;  as  an  authority  it  ought  never  to 
be  quoted"  (Dues,  J.,  Lang  v.  Ropke,  5  Sandf.j  372), 
'*an  adjudication  between  the  amicable  parties  then 
before  the  court,  and  not  a  precedent  wliich  can  affect 
the  rights  of  third  persons  "  (Bbonson,  J.,  Hone  «. 
Van  Schaiok,  20  WeruLt  669 ;  and  see  Darling  v.  Rogers, 
22  WmoL,  496). 

5  349.  The  power  of  the  owner  of  a  life  estate  to  Power  to 

make  leaeei 

make  leases  is  not  transferable  as  a  separate  interest,  ^j  owner 

X-  »    for  life. 

but  is  annexed  to  his  estate,  and  will  pass,  unless 
specially  excepted,  by  any  grant  of  such  estate.  If 
specially  excepted  in  any  such  grant,  it  is  extin- 
gushed. 

1 R  s.,  •rss,  §  88. 

S  350.  The  power  of  the  owner  of  a  life  estate  to  Reieaae  of 

•"  *^  rach  power 

make  leases  may  be  released  by  him  to  any  person 
entitled  to  a  future  estate  in  the  property,  and  is 
thereupon  extinguished. 

lb.,  §  89. 

S  351.  A  mortgage, executed  by  the  owner  of  a  life  ^^^^^g^ 
estate    having  a  power  to  make  leases,  or  by  a  ^Jj^fto 
married  woman,  by  virtue  of  any  beneficial  power,  ^^^^  **^ 
does  not  extinguish  or  suspend  the  power ;  but  the 
power  is  bound  by  the  mortgage  in  the  same  manner, 
as  the  real  property  embraced  therein. 

76.,  §  90, 

§  352.  The  effects  on  the  power,  of  a  lien  by  mort-  Effect 
gage  snch  as  is  mentioned  in  the  last  section,  are : 
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1.  That  the  mortgagee  is  entitled  to  an  execution 
of  the  power,  so  far  as  the  satisfaction  of  his  lien  may 
require  it ;  and, 

2.  That  any  subseqneut  estate  created  by  tlie 
owner,  in  execution  of  the  power,  becomes  subject 
to  the  mortgage  in  the  same  manner  as  if  in  terms 
embraced  therein. 

1R&,  733,  §  91. 

Special  And  g  363.  Evcry  special  and  beneficial  power  is  liable 
to  the  claims  of  creditors,  in  the  same  manner  as 
other  interests  that  cannot  be  reached  by  execution, 
and  the  execution  of  the  power  may  be  adjudged  for 
the  benefit  of  the  creditors  entitled. 

/6.,  §  93. 


Kwers 
ble  to 
crediton. 


FutAre 

benefieial 

powers. 


Trnttpow- 
enlmpenr 
tlve. 


§  354.  No  beneficial  power,  general  or  special,  not 
already  specified  atid  defined  in  this  Title,  can  here* 
after.be  created. 

/5.,  §  93. 

It  has  been  thought  that  the  omission  of  this  seotioa 
would  not  affect  the  authority  to  create  such  powers 
(Nelson,  Ch.  J.,  Root  v.  Stujvesant,  18  Wend.^  271; 
OowBN,  J.,  »6.,  292).  But  the  Revisers  say:  "Wo 
have  deemed  it  very  important  to  limit  the  authority 
of  owners  in  the  creation  of  benefloial  powers.  *  * 
We  have  not  bee.n  able  to  discover  that  any  practical 
good  can  result  from  their  permission,  except  in  tlie 
cases  that  we  have-  specified^  (&  MSdrnotM  Stat  ai 
Largcj  Rev.  Note,  328).  And  see  Jackson  v.  Ed- 
wards, 7  Faig%  400. 

S  355.  Every  trust  power,  unless  its  execution  is 
made  expressly  to  depend  on  the  will  of  the  trustee,* 
is  imperative,  and  imposes  a  duty  on  the  trustee,  the 
performance  of  which  may  be  compelled  for  the 
benefit  of  the  parties  interested. 

1  R  S.,  734,  §  96. 

'  Arnold  v.  Gilbert,  5  Barb.,  196,  198. 


SJhf  Jf^e-       S  356.  A  trust  power  does  not  cease  to  be  impera- 
toctioa.       ^jy^^  where  the  trustee  has  the  right  to  select  any,  and 
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exclude  others,  of  the  persons  designated  as  the 
beneficiaries  of  the  trust. 

Hoey  «.  K«imjr,  26  Barb.,  196. 

5  357.  Where  a  disposition  under  a  power  is  directed  g^5?^ 
to  be  made  to,  among,  or  between  several  persons,  ***"  ^^^ 
withoat  any  speciAcation  of  the  share  or  sum  to  be 
allotted  to  each,  all  the  persons  designated  are  enti- 
tled in  equal  proportion. 

Ib^  §  98. 

5  358.  Where  the  terms  of  a  power  import  that  the  la. 
estate  or  fund  is  to  be  distributed  among  several  per- 
sons designated,  in  such  manner  or  proportions  as 
the  trustee  of  the  power  may  think  proper,  the  trus- 
tee may  allot  the  whole  to  any  one  or  more  of  such 
persons  in  exclusion  of  the  others. 

Jh.,  8  99. 

S  359.  K  the  trustee  of  a  power,  with  the  right  of  when  oovt 
selection,  dies  leaving  the  power  unexecuted,  its  exe-  power, 
cation  must  be  adjudged  for  the  benefit,  equally,  of 
all  the  persons  designated  as  objects  of  the  trust. 

n.,  g  100. 

Hoey  V.  Keonj,  26  Barb,y  396. 

• 

S  360.  Where  a  power  in  trust  is  created  by  will,  m. 
ftod  the  testator  has  omitted  to  designate,  expressly 
or  by  necessary  implication,  by  whom  the  i)ower  is 
to  be  executed,  its  execution  devolves  on  the  supreme 
oonrt. 

Ib^  %  101. 

The  words  "  expressly  or  by  neoessaiy  implioation  '*  are 

added,  upon  the  authority  of  Meakings  v.  Cromwell,  6 

K  T,,  139. 

5  361.  The  execution,  in  whole  or  in  part,  of  any  ^f^^ 

trust  power,  may  be  adjudged  for  the  benefit  of  the  JP^JS'^m 

creditors  or  assignees  of  any  person  entitled,  as  one  Sriduori 

of  the  beneficiaries  of  the  trust,  to  compel  its  execu-  *^ 
tioB,  when  his  interest  is  transferable. 

ft 

1  R.  a.,  736,  §  103. 
14 
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2?(SSion.  S  362.  Where  the  execation  of  a  power  in  trust  is 
defective,  in  whole  or  in  part,  under  the  provisions 
of  this  Title,  its  proper  execution  may  be  adjudged  in 
favor  of  the  persons  designated  as  the  objects  of  the 
trust. 

1  R  5.,  737,  §  131. 

^SrSiL"""      S  363.  The  provisions  of  the  Title  on  Trust,  sav- 
•ecttons.      jjjg  ^jjg  rights  of  Other  persons  from  prejudice  by  the 

misconduct  of  trustees,  and  authorizing  the  court  to 
remove  and  appoint  trustees ;  the  provisions  of  the 
Title  on  Succession,  devolving  express  trusts  upon 
the  court,^  on  the  death  of  the  trustee ;  and  the  pro- 
visions of  section  299,  in  the  Title  on  Uses  aj^d 
Tbusts,*  apply  equally  to  powers  in  trust,  and  the 
trustees  of  such  powers. 

1  R.  S.,  734,  g  102. 
Hoey  V.  Kenny,  26  Barb.y  396. 
Hutchlngs  V.  Baldwin,  7  Bowf^  236,  24L 


PART  III. 

PERSONAL  OB   MOYABEE   PBOPEBTT. 

TrriiB    I.  Personal  Property  in  Gfeneral. 

II.  Particular  Kinds,  of  Personal  Pro- 
perty. 


TITLE  L     . 

PERSONAL  PROPERTY  IN  GENERAL. 

SionoN364  By  what  law  governed. 

366.  Future  Intereets  in  peHahable  property,  bow  p^oteoted. 

S364.  K  there  is  no  law  to  the  contrary  in  the  Bywha 
plaoe  where  personal  property  is  sitaated,  it  is  deemed  wnX^ 
to  follow  the  person  of  its  owner,  and  is  gov^3ied  by . 
the  law  of  his  domicile. 

S  365.  Where  one  has  the  present  and  a,nother  the  Fntnre 
future  interest  in  a  thing  personal,  and  the  thin^:  is  perithabie 

^   *^  ^^  property, 

penshable,  the  latter  may  require  it  to  be  sold,  and  JJ]^'*** 
the  proceeds  invested,  for  the  benefit  of  both  parties, 
according  to  their  respective  interests;  except  in  case 
of  a  thing  specially  appropriated  to  a  particular  use. 

This  provision  la  new. 
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TITLE  n. 

PABTICULAB  KUlDfi  OF  FBBdOtfAL  PBOPEBTT. 

QsArrvt  I  ThiBgs  m  actioa 
IL  Shipping. 
IIL  Corpontiona 
IT.  Products  of  the  mind. 
y.  Other  kinds  dt  personal  property. 


OHAPTEE  L 


Things  tn 
action  do- 
flned* 


Timnsflir 

andsanri- 

Tonhip.^ 


THING3  IN  ACTION. 

BsonoH  366.  Uiinglb  in  aSction  defined. 
367.  Transfer  and  suryiyorship. 

§  366.  A  thln^  In  action  is  a  right  to  recover  some- 
thing by  a  judicial  proceeding. 

S  867;  A  thing  in  action,  arising  out  of  the  violation 
of  a  right  of  property,  tfv  out  of  an  obligation,  may 
be  transferred  by  the  owner.  Upon  the  death  of 
the  owner  it  passes  to  his  personal  representatives, 
except  where,  in  the  cases  provided  in  the  Oodb 
OF  OivTL  Procedure,  it  passes  to  his  devisees  or 
successor  in  office. 

This  section  is  proposed  to  establish  one  rule  for  the 
assignability  and  the  surriyorship  of  things  in  action. 
Though  the  cases  on  this  subject  are  confficting,  this 
yiew  is  generally  reoeiyed  (See  MoKee  v.  Judd,  IS 
Jif,  K,  622;  Meech  v.  Stoner,  19  id^  26). 
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CHAPTER  IL 

SHIPPING'. 

AsnoLi  L  General  proTiBiotis. 
n.  Rules  of  navigatioiL 


ARTICLE  I. 

QSNBRXL  PBOYISIONS. 

Sion<nr  368.  DeinHiim  of  a  skip. 

9^9.  Apparteoasoes  and  equipipentg. 

370.  Foreign  and  domestic  naTigatioo. 

371.  Foreign  and  domestic  ships  distinguished. 

372.  Several  owners. 

373.  Owner  for  voyage. 

374.  Registry,  Ac 

S  368.  A  ship  is  any  structure  fitted  for  uavigatioD.  Deflnithm 
Every  kind  of  ship  is  included  in  the  term  "  shipping.'*  ^  *  '^^^ 

S  369.  All  things,  belonging  to  th6  owners,  which  Apporte- 
are  on  board  %  ship,  ^nd  are  copQected  with  its  proper  "*nff'**'' 
use,  for  the  objects  of  the  voyage  and  adventure  in 
which  the  ship  is  engaged,  are  deemed  its  appurt^ 
nances. 

See  the  oases  on  this  subject  in  1  Pars.  Mar.  L.,  71. 

3  370,  Ships  are  engaged   either  iu  foreign  or  ^TJ^^^ 
domestic  navigation,  or  in  the  fisheries.    Ships  are  {{J°'^*^" 
engaged  in  foreign  navigation,  when  passing  to  or 
fix)m  a  foreign  country ;  and  in  domestic  navigation, 
when  passing  from  plaoe  to  place  within  the  United 
States. 

§371.  A  ship  in  a  port  of  the  state  to  which  it  jj^j^^ 
.  belongs  is  called  a  domestic  ship ;  in  another  port  it  ^Jlf^lj^!^ 
is  called  a  foreign  ship.  «"*'***^ 


S  372.  If  a  ship  belongs  to  several  persons,  not  Bcvwai 
partners,  and  they  differ  as  to  its  use  or  repair,  the 


owners. 
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controversy  may  be  determined  by  any  court  of  com- 
petent jurisdiction. 

This  proviBion,  which  is  new,  ifi  intended  to  establish  a 
rule  for  all  cases  of  difference,  whether  a  minority 
concur  in  one  opinion  or  not  (See  2  Pan.  Mar,  Lano^ 
565). 

Owner  for      %  373.  If  the  owucr  of  a  ship  commits  its  possession 

tho  y07SA6« 

and  navigation  to  another,  that  other,  and  not  the 
owner,  is  responsible  for  its  repairs  and  supplies. 

Begistry,         §  374.  The  registry,  enrollment,  and  license  of 
andUMnee.  ships,  are  regulated  by  acts  of  Oongxess. 

3  Kent^  133;  Hesketh  v.  Stevens,  7  Barb^  488. 


ARTICLE  n. 

RULES  07  NAVIGATION.* 

Sionoir  3Y5.  Collisions. 

1.  Rules  as  to  ships  meeting  each  other. 

2.  The  rule  for  sailing  vessels. 

3.  4.  Rules  for  steamers  in  narrow  channels. 

5.  Rules  for  steam  vessels  on  different  ooursefl. 

6.  Meeting  of  steamers. 
376.  Collision  fh>m  breach  of  rules. 

877.  Breaches  of  such  rules  to  imply  willfiil  default 
378.  Loss,  how  apportioned. 

oouiiions.       g  375.  In  the  case  of  ships  meeting,  the  follow- 
ing rales  must  be  observed  in  addition  to  those 
.    prescribed  by  that  part  of  the  Political  Code,  which 
relates  to  Navigation : 

Rniee  aa  to       1,  Whenever  any  ship,  whether  a  steamer  or  sail- 
ships  meet-  •  ,.         . 

Stfe!^^  ing  ship,  proceeding  in  one  direction,  meets  another 
ship,  whether  a  steamer  or  sailing  ship,  proceeding  in 
another  direction,  so  that  if  both  ships  were  to  con- 
tinue their  respective  courses  they  Would  pass  so  near 
as  to  involve  the  risk  of  a  collision,  the  helms  of  both 
ships  must  be  put  to  port  so  as  to  pass  on  the  port 


*'The  subjects  of  Pilotage  and  Wrecks  are  regelated  by  the  Poxitioal  OoiMi. 
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side  of  each  other ;  and  this  rule  applies  to  all  steam- 
ers aud  all  sailing  ships,  whether  on  the  port  or 
starboard  tack,  aud  whether  close-hauled  or  not, 
except  where  the  circumstances  of  the  case  are  such 
as  to  render  a  departure  from  the  rule  necessary 
ID  order  to  avoid  immediate  danger,  and  subject 
also  to  a  due  regard  to  the  dangers  of  navigation, 
and,  as  regards  sailing  ships  on  the  starboard  tack 
close-hauled,  to  the  keeping  such  ships  under  com- 
mand.^ 

2.  In  the  case  of  sailinir  vessels,  those  having  the  The  mie 

1  '3        J7-.  for  ulllng 

wind  fair  must  give  way  to  those  on  a  wind.  When  ▼wweu. 
both  are  going  by  the  wind,  the  vessel  on  the  star- 
board tack  must  keep  her  wind,  and  the  one  on  the 
larboard  tack  bear  up  strongly,'  passing  each  other  on 
the  larboard  hand.  When  both  vessels  have  the 
wind  large  or  abeam,  and  meet,  they  must  pass  each 
other  in  the  same  way  on  the  larboard  hand,  to  effect 
which  two  last  mentioned  objects  the  helm  must  be 
put  to  i>ort.  Steam  vessels  must  be  regarded  as  ves- 
sels navigating  with  a  fair  wind,  and  should  give  way 
to  sailing  vessels  on  a  wind  of  either  tack.* 

3.  A  steamer  navigating  a  narrow  channel  must,  Bniesfor 

^  ^  •teamen 

whenever  it  is  safe  and  practicable,  keep  to  that  side  ^^'^^ 
of  the  fair  way  or  mid-channel  which  lies  on  the  star- 
board side  of  the  steamer.^ 

4.  A  steamer  when  passing  another  steamer  in  such 
channel,  must  always  leave  the  other  upon  the  lar- 
board side.^ 

5.  When  steamers  must  ^inevitably  or  necessarily  J^Sif^t 
cross  so  near  that,   by  continuing  their  respective  Silrewnt 
courses,  there  would  be  a  risk  of  collision,  each  vessel  ~"***- 
must  put  her  helm  to  port,  so  as  always  to  pass  on 
the  larboard  side  of  each  other.' 

6.  The  rules  of  this  section  do  not  apply  to  any  case  Meeting  d 
for  which  a  dffferent  rule  is  provided  by  the  regula- 
tions for    the    government  of    pilots  of  steamers 
approaching  each  other  within  sound  of  the  steam 
whistle,  or  by  the  regulations  concerning  lights  upon 
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steamers,  prescribed  under  authority  of  the  aets  of  Con- 
gress, approved  August  30, 1852,  and  April  29, 1864.» 

'  This  rule  is  from  the  English  Mercantile  Shipping  Act 
of  1854.     17  and  18  Vic,,  c.  104.  • 

'  This  rule  is  fh>m  the  Rules  of  Navigation  of  Trinity 
House,  1840. 

■  17  and  18  Vic.,  c.  104. 

*  Rules  of  Trinity  House. 

•  Rules  of  Trinity  House. 


*  The  regnlatioDB  prescribed  by  the  Board  of  loBpectors,  under  aathority  of  tiM 
act  of  J853,  are  ae  foliow»: 

All  pliott  of  steamers  uavigating  ecu,  ffulfs,  lakes,  bays,  or  rivers  (except  rlyers 
emptying  into  the  Oulf  of  Mexico,  and  iheTr  tribntaries%  when  racetinuor  approach' 
inff  eaeh  oth«r,  wRether  by  d&T  or  by  niebt,  and  as  soon  a8  Trithln  i»);;ht  and  falty 
within  sound  of  the  sleam  whi8t.*e,  shairobnerve  and  comply  with  the  following 

RKGtTLATIONS : 

Bttlb  1.  When  steamers  meet  **head  and  head/*  It  shall  be  the  duty  of  each  to 
pass  to  the  right  or  larboard  side  of  the  other.  And  either  pilot,  upon  determining 
to  pureae  this  course,  shall  give,  as  a  sisfnal  of  his  intention,  one  short  and  distinct 
blast  of  his  steam  whistle,  which  the  other  shall  answer  promptly  by  a  similar  blast 
bf  the  whistle.  Bnt  If  the  coarse  of  each  steamer  ia  so  mr  on  the  starboard  of  the 
other  as  not  to  be  considered  by  the  rnles  as  meeting  '"  head  and  head."  or  If  the 
Fessels  are  approaching  1m  such  a  manner,  that  passing  to  the  riffht  (as  above 
directed)  is  deemed  unsafe,  or  contrary  to  rnle,  by  the  pilot  of  either  vessel,  the 
pilot  BO  deciding  shall  immediately  give  two  short  and  distinct  blasts  of  his  steam 
whistle,  which  the  other  pilot  shall  answer  promptly  by  tivo  similar  blasts  of  his 
whistle,  and  they  shall  pass  to  the  left  or  pn  the  starboard  side  of  each  other. 
NoTE.--7n  tM  nigM,  steamers  will  be  con!<idered  meetine  '*  head  and  bead,*^  so  long 
as  both  the  colored  lights  of  each  are  in  view  of  the  other.  In  the  day^  a  similar 
position  will  also  be  considered  "  head  and  head.*^ 

RULB  9.  Wh^i  steamers  are  approaching  each  other  in  an  oblique  direction  (as 
shown  in  diagrain  of  fifth  situation),  they  will  pass  to  the  right,  ta  if  meeting 
**head  and  head,''  and  the  signal,  by  whittle,  shall  be  given  and  answered  promptly, 
as  in  that  case  specified.  . 

RuLB  8.  If,  when  steamers  are  approaching  each  other,  the  pilot  of  either  vessel 
fails  to  ^mderstand  the  course  or  intention  of  the  other,  whetoer  from  the  signals 
being  given  and  answered  erroneonely,  or  from  other  cause,  the  pilot,  so  in  doabt. 
shall  immediately  signify  the  same  bv  giving  several  short  and  rapid  blasts  of  the 
steam  whistle,  and  if  the  vessels  shall  nave  approached  within  half  a  mile  of  each 
other,  both  shall  be  immedlauely  slowed  to  a  speed  barely  sufficient  for  steerage 
way,  until  the  proper  signals  are  given,  answared  and  underatood*  or  until  ihs 
vessels  shall  have  passed  each  other. 

Bulk  4.  When  steamers  are  running  in  a  fog,  or  thick  weather,  it  shall  be  ths 
duty  of  the  pilot  to  canse  a  long  blast  of  the  steam  whistle  to  be  sounded  at  lnte^ 
vals  not  exceeding  two  minutes.  And  no  steamer  shall,  in  any  case,  be  Justified  in 
coming  into  collision  with  another  vessal  if  it  he  possible  to  avoid  it. 

Rui<B  5^  Whenever  a  steamer  is  nearing  a  short  bend  or  curve  in  the  channel, 
where,  from  the  height  of  the  banks  or  ofiber  cause,  a  steamer  approacfadhg  from 
the  opposite  direction  cannot  be  seen  for  a  distance  of  half  a  mile,  tne  pilot  of  snch 
steamer,  when  he  shall  have  arrived  within  half  a  mile  of  snch  curve  or  bend,  shall 
give  a  signal  by  one  long  b]ast  of  the  steam  whistle,  which  signal  shall  be  answered 
by  a  similar  blast  given  t)y  the  pilot  of  any  aoproachlng  steamer  that  may  be  within 
hearing.  Should  such  signal  be  so  anaw^rea  by  a  steamer  ui>on  the  ftirtner  side  of 
such  bend,  then  the  usnal  signals  for  meeting  and  passing  shall  immediately  be 
eiven  and  answered.  Bnt  if  the  firti  alarm  sfenal  of  auoh  pilot  be  not  answered, 
he  Is  to  consider  the  channel  clear,  and  govern  himself  accordingly. 

BuiiB  6.  The  signals  by  blowing  of  the  steam  whistle  shall  be  given  and  answered 
by  pilots  in  compliance  with  the»e  rnles.  not  only  when  meeting  **  head  and  head,*^ 
or  i^early  so,  but  at  all  times,  when  pas»ing  or  meeting,  at  a  distance  within  half  a 
mile  of  eadi  other,  and  whether  passing  to  the  starboard  or  larboard. 

N.  B.— The  foregoing  rules  arc  to  be  complied  with  in  all  cases,  except  when 
steamers  are  navigating  in  a  crowded  channel  or  In  the  vicinity  of  wharvps, — nndcr 
these  circumstances  steamers  ranst  be  run  and  managed  with  great  caution,  sound- 
ing  the  whistle  as  may  be  necessary  to  guard  against  collision  or  other  accicteota. 

8TBAMER8'  LIGHTS,  TO  PEEVBNT  COLLISION  AT  NIGHT. 

Bulb  7.  When  under  wHgh.  All  stosmers  rigged  for  carrying  sail  must  carry  a 
bright  white  light  at  the  foremast  head,  and  all  other  steamers  must  carry  a  bri^ 
white  light  on  the  stem  or  near  the  bow,  and  another  on  a  mast  near  the  stem,  or 
on  the  flag-staff  at  the  ttem,  the  Isst  named  being  at  an  elevation  of  at  least  twenty 
feet  above  all  other  llehts  upon  the  steamer.  AH  steamers  must  carry  a  green  light 
npon  the  starboard  side,  and  a  red  light  on  the  port  side. 
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S  376.  If  it  appears  that  a  ooDisiou  was  occasioned  if  coiiuion 
by  failure  to  observe  any  rnle  of  the  foregoing  section,  ^'«*<^^of 
the  owner  of  the  ship  by  which  such  rule  is  infringed   JJ'^^^'JJ'^ 
cannot  lecover  compensation  for  damages  sustained  f^i^^^^ 
by  the  ship  in  soch  collision,  unless  it  ai>peai:d  that 
the  circumstances  of  the  case  made  a  departure  from 
the  rule  necessary. 


"Bote Steamers,  althoagli  rifned  for  carrying:  eall.  Instead  cif  the  foremast  head 

light,  may  adopt  the  forward  and  »terii  ligiito  provided  for  steamers  not  rigged  for 
carrying  sail,  provided  such  lights  are  so  arranged  and  placed  on  the  vessel  aa  to 
secure  tne  conusmplated  objects. 

When  <U  anohor,  A.  bright,  white  light  at  least  twenty  feet  above  the  snrfhoe  of 
the  wat^.  The  lantern  so  constructed  and  placed  as  to  show  a  good  light  ail  acoand 
thehoriaon. 

FiBST.  The  masthead  light  of  steamers  rigged  for  oarnring  tail  to  be  visible  at  a 
distance  6t  at  least  five  miles  in  a  clear  dark  night,  and  the  lantern  to  be  so  con- 
stmcted  as  to  show  a  uniform  and  unbroken  lieht  over  an  arc  of  the  horizon  of 
twenty  points  of  the  compass,  namely,  from  right  ahead  to  two  points  abaft  the 
bsaa  on  either  side  of  the  ship. 

Siooiis.  The  stem  and  stern  lights  of  steamers  not  rieged  for  carrying  sail  to  be 
visible  at  a  distance  of  at  least  five  miles  in  a  clear  dark  night,  and  the  respective 
lanterns  to  be  so  oonstmcted  that  the  stem  light  shall  show  a  uniform  and  unbroken 
light  over  an  arc  of  the  horizon  of  twenty  points  of  the  compass,  nameiv,  flrom 
right  ahead  to  two  points  abaft  the  beam  on  either  side  of  the  ship,  and  tnat  the 
stern  light  shall  show  a  uniform  light  all  around  the  horizon. 

Thdkd.  The  colored  side  lights  to  be  visible  at  a  distance  of  at  least  two  miles 
in  a  clear  dark  night ;  and  the  lanterns  to  be  so  constructed  as  to  show  a  uniform 
and  unbroken  light  over  an  arc  of  the  horizon  of  ten  points  of  the  compass,  namely, 
from  right  ahead  to  two  points  abaft  the  t>etim  on  their  rei^peetive  sides. 

FonuTH.  The  side  lights  are  to  be  fitted  with  inboard  screens  of  at  least  Hx/eet 
in  length  (clear  of  the  lantern),  to  prevent  them  from  belne  seen  across  the  bow. 
The  screens  are  to  be  placed  in  a  fore  and  aft  line  wicn  :ne  luncr  edge  of  the  side 
lights,  and  in  contact  therewith. 

MOTB  !''iB8T.  The  ofeject  of  carrying  the  bright  white  light  at  the  foremast  head 
of  stesmers  rigged  for  carrying  sail  is  merely  to  intimate  to  other  vessels  the 
approach  or  presence  of  such  steamer, 

Non  SioonTD.  The  object  of  the  colored  lights  required  to  be  carried  on  all 
Btesnutrs,  is  to  Indicate  to  other  vessels  the  course  or  direction  such  steamer  maj 
be  steering. 

NoTi  THon).  The  objest  of  rsqoirliig  cteamers  not  rigged  for  carrying  sail  to 
Oirry  a  white  stem  Iteht  in  connection  with  a  white  light  on  the  stem  or  near  the 
now,  is  to  provide  (when  the  vessers  rig  will  admit  of  It)  a  method  of  determining, 
bj  a  central  range  of  lights,  more  coirectly  the  ooorsa  that  such  vessel  is  mimiBg. 


The  regulations  of  the  act  of  April  29, 1864,  which  apply  to  all  "merean- 
tQe  marine,"  are  as  follows: 

BEGULATIONS  FOB  PRBVEOTINa  COLLISIONS  ON  WATER. 

PBBLIMnfART. 

Abtklb  1  What  to  be  amtidered  saiHnir-shipt  and  what  thlps  under  tteam.  In 
the  following  rules  every  steamship  which  is  undec  sail,  and  not  under  steam,  Is  to 
be  considered  a  sailing-ship ;  and  every  steamship  which  is  under  steam,  whether 
inder  sail  or  not,  is  to  be  considered  a  ship  under  steam. 

BULBS  CONCBRNINQ  LIGHTS. 

LIOHTS. 

An.  S.  The  lights  mention^  In  the  following  articles,  and  no  others,  shall  be 
carried  in  all  weathers  between  sunset  and  sunrise. 

LIGHTS  TOB  8TBAMBH1P8. 

Art.  S.  All  steam  vessels  when  under  way  shall  carry— (a.)  At  the  foremast  head. 
a  bright  white  light,  so  fixed  as  to  show  an  aniform  and  nnbroken  light  over  an  are 
of  the  horison  of  twentv  points  of  the  compass,  so  fixed  as*  to  throw  the  light  ten 
points  ou  each  side  of  the  ship,  viz. :  from  right  ahead  to  two  points  amft  the 
besm  on  either  side,  and  of  such  a  character  as  to  be  visible  on  a  dark  night,  with  a 
dear  atmosphere,  at  a  distance  of  at  least  five  miles,  ib.)  On  the  starboard  side, 
a  ereea  light,  so  constructed  as  to  throw  an  unifomi  and  nnbroken  H^ht  over  an  arc 
of  the  horizon  of  ten  points  of  the  compass,  so  fixed  as  to  throw  the  light  from 
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Br*jch«iof  g  377.  Damage  to  person  or  property  arising  from 
wiunS'L  the  failure  of  a  ship  to  observe  any  rule  of  section 
375,  must  be  deemed  to  have  been  occasioned  by  the 
willful  default  of  the  person  in  charge  of  the  deck  of 
such  ship  at  the  time,  unless  it  appears  that  the  cir- 
cumstances of  the  case  made  a  departure  from  the 
rule  necessary. 


right  ahead  to  two  points  ahaft  the  beam  on  the  starboard  side,  and  of  soch  a  char> 
acter  as  to  be  visible  on  a  dark  night,  with  a  clear  atmosphere,  at  a  distance  of  at 
least  two  miles.  (<;•)  On  the  port  side,  a  red  light,  so  constnicted  as  to  show  an 
uniform  and  unbroken  light  over  an  arc  of  the  horizon  of  ten  points  of  the  com* 
pass,  so  fixed  as  to  throw  the  light  from  right  ahead  to  two  points  abaft  the  beam 
on  the  port  side,  and  of  such  a  character  as  to  be  visible  on  a  dark  night,  with  a 
clear  atmosphere,  at  a  distance  of  at  least  two  miles,  (tf.)  The  said  green  and 
red  side  lights  shall  be  fitted  with  inboard  screens,  proiecting  at  least  three  AmI 
forward  from  the  light,  so  as  to  prevent  these  ligntB  from  being  seen  across  the 
bow. 

UeSTS  rOB  BTXAM-TUaB. 

Abt.  4.  Steamships,  when  towing  other  ships,  shall  carry  two  bright  white  mast- 
head lights  vertically,  in  addition  to  their  sidelights,  so  as  to  distinguish  them  from 
other  steamships.  Each  of  these  masthead  lights  shall  be  of  the  same  oonstmc 
tion  and  character  as  the  masthead  lights  which  other  steamships  are  required  to 
carry. 

LXUHTS  TOB  SAIUNQ-BHIPS . 

Abt.  &.  Sailing-ships  under  way  or  being  towed,  sball  carry  the  same  li>ctata  at 
steamships  under  way,  with  the  exception  of  the  wliite  masthead  lighta,  which 
they  shall  never  carry. 

bxobptiokal  ughtb  fob  small  sailiko-tbssels. 

Abt.  8.  Whenever,  as  In  the  case  of  small  vessels  during  bad  weather,  the  green 
and  red  lights  cannot  be  fixed,  these  lights  shall  be  kept  on  deck,  on  their  respec- 
tive sides  of  the  vessel,  ready  for  instant  exhibition,  and  shall,  on  the  approach  of 
or  to  other  vessels,  be  exhibited  on  their  respective  sides  in  sufficient  time  to  pre* 
vent  collision.  In  such  manner  as  to  make  them  most  visible,  and  so  that  the  green 
light  shall  not  be  seen  on  the  port  side,  nor  the  red  light  on  the  starboard  aide. 

To  make  the  nse  of  these  portable  lights  more  cerUin  and  easy,  they  shall  eaeh 
be  painted  outside  with  the  color  of  the  light  they  respeaively  contain,  and  ahall 
be  provided  with  suitable  screens. 

UAHTS  rOB  SHIPS  AT  AXOHOB. 

Abt.  7.  Ships,  whether  steamships  or  sailing-ships,  when  at  anchor  in  roadsteads 
or  fairways,  snail,  between  sunset  and  sunrise,  exhibit  where  it  can  best  be  seen, 
but  at  a  height  not  exceeding  twenty  feet  above  the  hnl1,a  white  light  In  a  globular 
lantern  of  eight  inches  in  diameter,  and  so  constructed  as  to  show  a  clear,  uniform 
and  unbroken  light,  visible  all  around  the  horizon,  and  at  a  distance  of  at  leaat  one 
mile. 


LIGHTS  rOB  FILOT-VXSSKLS. 

Abt.  8.  Sailing  pilot-vessels  shall  not  carry  the  lights  reqnired  for  other  salHngw 
vessels,  bnt  shall  carry  a  white  light  at  the  masthead,  visible  all  around  the  hori- 
Eon,  and  shall  also  exhibit  a  flare  up  light  every  fifteen  minutes. 

UOHTS  rOB  FlBHINa-TBSSBUi  AND  BOATS.     . 

Abt.  9.  Open  fishing-boats  and  other  open  boats  shall  not  be  required  to  carry 
side  lights  reqnired  for  other  vessels,  bnt  shall,  if  they  do  not  carry  such  lif^hta. 
carry  a  lantern  having  a  green  slide  on  the  ouu  side  and  a  red  slide  on  the  other  aide, 
and  on  the  approach  of  or  tu  other  vessels,  such  lantern  shall  be  exhibited  in  snflH- 
cif^nt  time  to  prevent  collision,  su  that  the  green  light  shall  not  be  seen  on  the  port 
side,  nor  the  n»d  light  on  the  starboard  side.  Fi8hlng-ve8i«el9  and  open  boats  when 
at  anchor,  or  attached  to  their  nets  and  stationary,  shall  exhibit  a  bright  white 
light.  Fi^hinir-vetisels  and  nnnn  boats  shall,  however,  not  be  prevented  from  uslog 
a  flare-up  in  addlllun,  if  considered  expedient. 

RULES  GOVERNING  FOG  SIGNALS. 

FOO  StONALS. 

Art.  10.  Whent'ver  there  U  a  fog,  whi-thcr  by  d.iy  or  nlsjht,  the  fog-slftnals  des- 
criheil  bHow  shall  be  carried  and  used,  and  shall  be  sounded  at  least  every  five 
niiiintt'S.  viz.:  ...      ,       ^  »   .         ,     . 

(a.)  Stciini^hlp*  nnder  way  ph all  nse  a  steam  whistle  placed  before  the  fUnnel, 
not  Icf*  than  rljfht  feet  fr<»in  the  deck. 

(ft.)  t^ailinsr-J'hipB  under  way  hhall  iit^v  a  fog-horn. 

(c.)  Steamships  and  sailing  ships  when  not  under  way  shall  ds«  a  beu. 


OF  THE  STATE  OP  NEW  YORK.  115 

S  37S.  Losses  caused  by  collision  are  to  be  borne  l<m«,  how 

^  ApporiioB* 

as  follows :  «4. 

1.  If  either  party  was  exclusively  in  fault  be  must 
bear  his  own  loss,  and  compensate  the  other  for  any 
loss  he  has  sustained  ;^ 

2.  If  neither  was  in  fault,  the  loss  must  be  borne 
by  him  on  whom  it  falls  f 

3.  If  both  were  in  fault  the  loss  is  to  be  equally 
divided,^  unless  it  appears  that  there  was  a  great  dis- 
parity in  fault,  in  which  case  the  loss  must  be  equit- 
ably apportioned ;  or, 

8TEBBINQ  AND  SAILmO  RULES. 

TWO  PAiuno-BHin  mirnro. 

AST.  11.  If  two  Balllng-ships  are  meetlnff  end  on,  or  nearly  end  on,  so  ae  to 
liiToWe  riak  of  oolhslon,  the  helma  of  both  anall  be  pat  to  port,  bo  that  each  may 
pa«  on  the  port  aide  of  the  other. 

TWO  8ikn.iiro-BHm  oBOBBnro. 

An.  11  When  two  Balllng-Bhips  are  croesinff  bo  as  to  Involve  risk  of  coIllBlon« 
tteo.  If  they  have  the  wind  on  different  sides,  the  ship  with  wind  on  the  port  side 
shall  keep  ont  of  the  way  of  the  ship  with  the  wind  on  the  starboard  side,  except 
in  the  case  in  which  the  ship  with  the  wind  on  the  port  side  is  close  hanled,  and  tno 
other  ship  free,  in  which  case  the  latter  ship  shall  keep  oat  of  the  way.  But  if  thev 
have  the  wind  on  the  same  side,  or  if  one  of  them  has  the  wind  aft,  the  ship  which 
Ib  to  windward,  shall  keep  out  of  the  way  of  the  ship  which  Is  tu  leeward. 

TWO  SHIPS  t7in>m  btsax  vnriire. 

Ajn.  IS.  If  two  ships  under  steam  are  meeting  on,  or  nearly  end  on,  so  as  to 
involve  risk  of  collision,  the  helms  of  both  shall  be  pat  to  port  bo  that  each  may 
pais  on  the  port  side  of  the  other* 

TWO  BHIPB  nin>XB  BTBAX  OBOBBIHO. 

Abt.  14.  If  two  ships  nnder  steam  are  crossing  so  as  to  involve  risk  of  collision, 
the  ship  which  hae  the  other  on  her  own  starboard  side,  shall  keep  oat  of  the  way 
of  the  other> 

BAiLnro  SHIP  Aim  ship  jnmm  btsam. 

Art.  15.  If  two  ships,  one  of  which  is  a  BaiUng-ahip  and  the  other  a  steamship, 
are  proceeding  in  snch  directions  as  to  involve  risk  of  collision,  the  steamship  shall 
keep  oat  of  the  way  of  the  sailing-ship. 

BHXPa  UHDBB  8TBAX  TO  SLAOXBK  8PSBD. 

Abt.  16.  Everv  steamship,  when  approaching  another  ship,  so  as  to  involve  risk 
of  collision,  sAall  slacken  her  speed,  or,  if  necessary,  stop  and  reverse ;  and  every 
stsamshlp  shall,  when  in  a  fog,  go  at  a  moderate  speed. 

TSSBXLB  OTBRTAKIire  OTHXIl  VBBBBLB. 

Abt,  17.  Bvery  vessel  overtaking  any  other  vessel,  shall  keep  out  of  way  of  the 
said  last  mentioned  vessel. 

C01C8TRI7CTIOH  OF  ABTICLBB  12,  14,  15  AHD  17. 

Abt.  18.  Where,  bv  the  above  roles,  one  of  two  ships  is  to  keep  ont  of  the  way, 
the  other  shall  keep  ner  coarse  sobjcct  to  the  qualifications  contained  in  the  follow- 
ing article : 

PBOVIBO  TO  SAVB  8PXCIAL  CASBB. 

Abt.  19.  In  obeying  and  construing  these  rules,  due  regard  mast  be  had  to  all 
dangers  of  navigation,  and  doe  regard  mnst  also  be  had  to  any  special  circum- 
stances which  may  exist  in  any  particular  case,  rendering  a  departure  from  the 
sbove  rules  necessary  in  order  to  avoid  immediate  danger. 

KO  SBIP  TTITDBB  ANT  CIBCUM8TAK0B8  TO  KBOLBOT  PBOPBR  PBBOATTTIONS 

Abt.  so.  Nothing  In  these  rules  shall  exonerate  any  ship,  or  the  owner,  or  master, 
or  crew  thereof,  from  the  consequences  of  anv  neglect  to  carry  lights  or  signals,  or 
of  anv  neglect  to  keep  a  proper  lookout,  or  or  the  neglect  of  any  precaution  which 
nay  be  required  by  the  orainary  practice  of  seamun,  or  by  the  special  circum- 
stances of  the  cas&    ApproMd,  AfHi  39, 18tf4. 
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4-  If  it  cannot  be  ascertwied  wb^ro  the  fault  lies, 
the  loss  must  be  equally  divided.* 

>  Th6  Scioto,  Doveifi,  359 ;  The  Woodrop-Sim?,  2  Vode^ 
83;  The  Sappho,  9  Jur.,  660;  Beeves  v.  The  Oonsli- 
tution,  GilpiUy  679. 

*  The  Woodrop-Sims,  sufjpra;  Stainback  v.  Rae,  14  How, 

[U.  S,\  532;  The  Itinerant,  2  W,  Bob,^  236. 
'  This  is  tixe  nUe  in  admiralty  courts  (Gushing  v.  TUs 
Eraser,  21  Bow.  [U.  S.],  184;  Rogers  v.  The  St 
Charles,  19  id,  108;  The  Catharine  v.  Dickinson,  17 
id,,  177;  Vaux  v.  Sheffer,  8  Moore  P,  C,  75).  It  is 
otherwise  at  oommon  law  (Dowell  v.  Gen.  St.  N.  Ca 
bElis  Bl,  195;  Gen.  St  N.Co.  v.  Mann,  14  (7.  JL, 
127;  see  Barnes  v.  Cple,  21  Wend,,  188). 

*  The  Sdoto,  Daveis,  359 ;  The  Catharine  of  Dover,  2 

Hagg,  Adm.,  145 ;  Lucas  v.  The  Swann,  6  JfLean^ 
282;  The  Nautilus,  Ware,  529. 


OHAPTEB  UL 

CORPORATIONS. 

Abtiolb     I.  The  creation  of  oorporaUona. 
IL  Corporate  stock. 
IIL  Corporate  powers. 
rV.  Dissolution  of  corporat^n^. 


ARTICLE  L 

THB  CREATION  OF  COBPOBATIONB* 

Sbotioh  379.  Corporations  defined. 

380.  How  created. 

381.  Reservation  of  power  to  repeal. 

382.  Dealers  with  a  ccvporation  oannot  qneetion  its  corporate 

existence. 

383.  Name. 

384.  Distinction  of  corporations. 

385.  Public  corporations  defined. 

386.  Private  corporations. 

387.  Cliarters. 

388.  389.  Acceptance  of  charter. 
890.  Number  of  oorporators. 

391.  Purposes  for  which  corporations  may  be  formed. 

392.  Charter  to  be  prepared. 
893.  Charter  of  road  company. 
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394.  Subscriptioii  and  acknowledgment 

395.  Banking  and  insurance  companies. 

396.  397.  Petition. 

398.  Proceedings  on  petition. 

399.  Corporation,  when  formed. 

400.  Who  are  oorporatom. 

$379.  A  corporation  is  a  creature  of  the  law,  oorpora- 
having  certain  powers  and  duties  of  a  natural  per-  ^^ 
Bon.    Being  created  by  the  law  it  may  continue  for 
any  length  of  time  which  the  law  prescribes. 

5380:  A  corporation  can  only  be  created  by  author-  gj^^^^^ 
ity  of  a  statute.    But  the  statute  ihay  be  special  for 
a  particular  corporation,  or  general  for  a  number  of 
corporations. 

S  381.  Every  grant  of  corpomte  power  is  subject  Rwerrv 
to  aitemtion,  suspension  or  repeal;  in  the  discretion  v|^  to 
of  the  legislature. 

S  382.  One  who  assumes  an  obligation  to  an  osten-  Dealers 
fiible  corporation,  as  such,  cannot  resist  the  obligation  ^rauon 
OB  tile  ground  that  there  was  iii  fadt  no  such  corpora-  jpestion 
tion,  untfl'  that?  fact  has  been  adjudged  in  a  direct  JJ^ee?**" 
proceeding  for  the  purpose. 

S>383«  Every  corporation  must  have  a'  corporate  Name. 
name,  which  it  has  no  power  to  change  unless 
expressly  authorised  by  laW ;  but  the  name  is  to  be 
deemed  so  far  matter  of  description,  that  a  mistake  in 
the  name,  in  any  instrument,  may  be  disregarded, 
if  a  suthcient  description  remains  by  which  to  ascer- 
tain the  corpoi^tion  intended. 

Aitg.  db  Ames  on  O.j  93,  94. 

S  384^  Corporations  are  either :  DiBttnction 

of  oorpor*> 

1.  Public ;  or,  ^^'''^^ 

2.  Private. 


§  385.  A  public  corporation  is  one  that  has  for  its  Pwbiic  cor- 
object  the  govertiment  of  a  portion  of  the  state.    Such  aenned. 
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corporations  are  regulated  by  the  Political  Code, 
and  by  local  statutes. 

^^o^r      S  386.  Private  corporations  are  of  three  kinds : 

1.  Corporations  for  religion ; 

2.  Corporations  for  benevolence ; 

3.  Corporations  for  profit. 

Charters.  g  387.  The  instrument  by  which  a  corporation  is 
constituted  is  called  its  charter,  whether  that  be  a 
statute,  as  in  case  of  a  special  charter,  or  the  docu- 
ment  prescribed  by  a  general  statute,  for  the  consti- 
tution of  the  corporation. 

Acceptance  g  388.  In  ordcr  to  constitute  a  private  corporation, 
there  must  not  only  be  a  statutory  grant  of  corpo- 
rate authority,  but  an  acceptance  of  that  grant  by  a 
majority  of  the  corporators,  or  their  agents.^  The 
acceptance  cannot  be  conditional  or  qualified.* 

*  Ang.  dt  Ames  an  Gorp.^  *16-*11, 
■  Id.,  80,  81 ;  3  Edw.,  853. 

u.  §  389.  Except  when  otherwise  expressly  provided, 

the  acceptance  of  a  grant  of  corporate  authority  may 
be  proved  like  any  other  fact. 

Number  of       §  390.  Private  corporations   may  be   formed  by 

corporator!  ,      ,  «     • 

the  voluntary  association  of  three  or  more  persons, 
for  the  purposes  and  in  the  manner  mentioned  in 
the  following  sections  of  this  article. 

This  section,  which  is  new,  is  intended  to  provide  a  uni- 
form rule  as  to  the  number  of  persons  who  may  form 
a  corporation.  Under  the  existing  statutes  there  are 
great  differences  in  this  respect 

to?SwS         5  391.  The  purposes  for  which  the  private  corpora- 
^o'Im  may     tious  mentioned  in  the  last  section  may  be  formed 

be  formed. 

are: 

1.  The  support  of  public  worship  ;^ 

2.  The    support  of   any   benevolent,    charitable- 
educational  or  missionary  undertaking  ^ 
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3.  The  support  of  any  literary  or  scientific  under- 
taking ;l  the  maintenance  of  a  library  ;*  or  the  promo- 
tion of  painting,  music  or  other  fine  arts  f 

4.  The  encooragemeDt  of  agriculture  and  horticul- 
ture i* 

5.  The  maintenance  of  public  parks,  and  of  facili- 
ties for  skating  and  other  innocent  sports  f 

6.  The  maintenance  of  a  club  for  social  enjoy- 
ment f 

7.  The  maintenance  of  a  public^  or  private^^  ceme- 
tery; 

8.  The  preyention  and  punishment  of  theft  or 
willful  injuries  to  property,  and  insurance  against 
SQch  risks  ;^^ 

9.  The  insurance  of  human  life,  and  dealing  in 

annuities ;" 

10.  The  insurance  of  human  beings  against  sick- 
ness" or  personal  injury ;" 

11.  The  insurance  of  the  lives  of  domestic  animals ;" 

12.  The  insurance   of  property   against   marine 

risks ;" 

13.  The  insurance  of  property  against  loss  or  injury 
by  fire,  or  by  any  risk  of  inland  transportation ;" 

14.  The  transaction  of  a  banking  business  ;^* 

15.  The  construction  and  maintenance  of  a  rail- 
way^' and  of  a  telegraph  line*"  in  connection  there- 
with; 

16.  The  construction  and  maintenance  of  any  other 
species  of  roads,''  and  of  bridges  in  connection  there^ 
with;» 

17.  The  construction  and  maintenance  of  a  bridge;^ 

18.  The  construction  and  maintenance  of  a  tele- 
graph line  ;** 

19.  The  establishment  and  maintenance  of  a  line 
of  stages  f^ 

20.  The  establishment  and  maintenance  of  a  ferry  f* 
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21.  The  building  and  navigatioa  of  ships,  and  car- 
riage of  persons  and  property  thereon;" 

22.  The  supply  of  water  to  the  public  f^ 

23.  The  manufacture  and  supply  of  gas,^  or  the  sup- 
ply of  light  or  heat  to  the  public  by  any  other  means  ;'^ 

24.  The  transaction  of  any  manufacturing,  mining, 
mechanical  or  chemical  business  ;^ 

25.  The  transaction  of  a  printing  and  publishing 
business  ;^ 

26.  The  establishment  and  maintenance  of  an 
hotel  f 

27.  The  erection  of  buildings,^  and  the  accumula- 
tion and  loan  of  funds  for  tbe  purchase  of  real 
property.^  or, 

28»  The  improvement  of  the  breed  of  domestic 
animals,  by  importation,  sale  or  otherwise.^ 

^2Ka.  i&th  ed.)  6H  60«,  Gl3;  Lam  1864)  eh,  218. 
■  Law8  1848,  ch.  318;  Xotw  1867,  ch.  302;  Lowe  1861, 
ch.  239. 

*  Laws  1853,  cfk  396. 

'  Laws  1660,  ch,  242 ;  extended  to  musical  societies. 

*  La/W8  1855,  ch,  425. 
V  Law$  1861,  ch,  148. 

'New.  See  special  chartefs, Xocos  I860,  ch,  49,  473, 
474;  Laws  1861,  ch,  46,  304;  LaufS  1862,  ch,  342; 
Lawe  1864»  eh,  31,  184,  24^  294,  382,  45a 

'  Laws  1847,  ch.  133;  Lam  1864,  ch,  112. 

>*XaiM  1864,  e^.  112. 

'>  LmM  1869,  eh.  168. 

"  Laws  1853,  c^  463. 

^  New.    A  special  oharter  was,  howeTsr,  granted  for 

this  purpose  in  1863. 
»  Lam  1853,  ch.  463. 
"  Xai0tf  1849,  ch,  308;  Xatotf  1863,  ch,  463. 
"  Xaw«  1863,  eh,  466. 
»  XatoA  1838,  ch.  260;  Xac0t  1847,  cJ^  160. 
»  Za«;ff  1850,  c^  140. 
^  Zat(7A  1848,  e^  266. 
"  Laws  1847,  c^  210. 
^  Laws  1848,  c^  259. 

«/d 
.  **  Ldtcv  1848,  ch.  266. 
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"  Law9  1854,  eft.  142,  as  to  New  Tork  dtjr. 

"*  Laws  1853,  ch.  135. 

"  Laioa  1852,  eh.  228;  Zaiw  1854^  cA.  3,  232. 

"  New.    See  special  charters,  Latos  1869,  ch.  336,  512; 

Ixitw  1863,  ck.  397,  447 ;  Laws  1864^  c^.  451,  45S. 
*  Laws  1848,  eft.  37. 
"New. 

*>  XoiM  1848,  cA.  40. 
"  Laws  1857,  cA.  262. 
"  New.    See  special  charters,  Laws  1863,  eft.  74;  Lean 

1864,  eft.  136^  137,  463. 
*«  Zai0»  1853,  eft.  117. 
"  Laws  1851,  eft.  122. 
"  Laws  1857,  eft.  776 ;  Laws  1854^  eft.  269. 

S  392.  A  charter  must  be  prepared,  setting  forth :  ohaiter  to 

1.  The  name  of  the  corporation ; 

2.  The  purpose  for  which  it  is  formed ; 

3.  The  place  or  places  where  its  business  is  to  be 
transacted ; 

4.  The  term  for  which  it  is  to  exist ; 

5.  The  number  of  its  directors  or  trustees,  and  the 
Dames  and  residences  of  those  who  are  iq>pointed  for 
the  first  year ;  and, 

6.  The  amount  of  its  capital  stock,  if  any ;  and' 
the  Dumber  of  shares  into  which  it  is  divided. 

%  398.  The  charter  of  a  road  company  must  also  ohvier  of 

State :  P*n7* 

1.  The  kind  of  road  intended  to  be  constructed ; 

2.  The  places  from  and  to  whichthe  road  is  intended 

to  be  run ; 

3.  The  counties  tiirough  which  it  is  intended  to  be 
mn ;  and, 

4.  The  estimated  length  of  the  road. 

Lam  1850,  eft.  140;  Laws  1847,  eft.  210;  made  uniform 
with  each  other. 

%  394.  The  charter  of  an  intended  corporation  must  f^^^l* 
^  subscribed  by  three  or  more  persons,  two  of  whom  {J^l^J^j^ 
At  least  must  be  citis^ns  of  this  state,  and  must  be 
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Banking 
indineor- 
anoe  com* 
panies. 


Petition. 


Id. 


Proceed- 
ings on 
petiiion. 


Corpora* 
tion,  when 
formed. 


acknowledged  by  them  before  a  commissioner  of 
deeds. 

g  395.  The  charter  of  a  corporation  designed  to 
carry  on  the  business  of  banking  or  insurance  must 
be  presented  to  the  superintendent  of  the  banking  or 
insurance  department,  as  the  case  may  be,  who  must 
indorse  his  approval  thereon,  but  may,  as  a  condition 
thereof,  require  the  name  of  the  corporation  to  be 
changed,  if  it  is,  in  his  judgment,  likely  to  mislead 
the  public. 

This  provision  is  at  present  applicable  onlj  to  insurance 
companies  (Latos  1853,  ch.  466). 

§  396.  A  petition  must  be  presented  with  the 
charter  of  an  intended  corporation,  to  the  county 
court  of  the  county  in  which  its  principal  place  of 
business  is  to  be  situated,  asking  that  the  charter  be 
examined,  approved  and  filed,  and  an  order  of  incor- 
poration granted. 

This,  and  the  next  three  sections,  are  new. 

S  397.  A  petition  for  incorporation  must  declare 
the  truth  of  the  statements  of  the  charter,  and  mast 
be  subscribed  by  all  tba  persons  who  subscribed  the 
charter,  and  verified  by  their  oaths. 

g  398..  Upon  the  presentation  of  a  petition  for 
incorporation,  the  court  must  inquire  into  the  facts; 
and  if  satisfied  that  the  matters  stated  in  the  petition 
are  true,  and  that  the  proceedings  have  been  had  in 
conformity  with  the  law,  an  order  must  be  made  by 
the  court  declaring  that  the  charter  is  approved,  and 
that  upon  the  filing  of  the  order,  charter  and  petition, 
the  subscribers  of  the  charter  shall  be  a  corporation, 
for  the  purposes,  and  upon  the  terms  therein  stated. 

g  399.  Upon  the  filing  of  the  order,  charter  and 
petition,  mentioned  in  the  last  section,  with  the  clerk 
of  the  county  in  which  the  order  was  made,  and  of  a 
duplicate  thereof  with  the  secretary  of  state,  the 
subscribers  of  the  charter  are  a  corporation  for  the 
purposes  and  upon  the  terms  therein  stated. 
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§  400.  Except  when  otherwise  provided,  a  person  ^tw  an 

corpora- 
becomes  a  corporator  id  a  private  corporation,  upon  tow. 

the  issue  of  stock  to  him  aud  his  acceptance  thereof. 


ARTICLE  n. 

COBPOBATB  STOCK. 

Sbotion  401.  Bubscrlptioiu  for  stock. 

402.  Remedies  for  non-paTment  of  subscription. 

403.  Issue  of  stock. 

404.  Transfers  of  stock. 

405.  0ver*i88ue  of  stock. 

406.  Purchase  of  stock  by  the  corporation. 

407.  Dividend. 

S  401.  A  subscription  to  the  stock  of  a  corporation  subscrfp. 

,  ''  •  *^  tlonsfor 

about  to  be  formed,  is  to  be  held  for  the  benefit  of  the  ^^^^^ 
corpo^-ation,  when  it  is  formed,  and  may  be  enforced 

by  it. 

Hamilton  ft  Dansville  Plankroad  Co.  v.  Rice,  7  Barb.^  157 ; 
Schenectady  ft  Saratoga  Plankroad  Ca  v.  Thatcher,  11 
y.  r.,  102;  Lake  Ontario,  ftc,  R^  R  Co.  v.  Mason,  16 
JV.  K,  451 ;  Rensselaer  ft  Washington  Plankroad  Co. 
V.  Barton,  Id,  457,  note ;  but  see  Poughkeepsie  ft  Salt 
Point  Plankroad  Co.  v.  Oriffin,  24  K  K,  150. 

S  402.  When  a  corporation  is  authorized  by  its  char-  Remodies 
ter,orby  the  terms  of  subscription,  to  forfeit  stock  for  payment 

"  *  of  sabecris 

non-payment,  it  may  either  forfeit  the  stock,  or  recover  **<>«»• 
the  amount  of  the  subscription,*  but  cannot  do  both.* 

*  Harlem  Canal  Co.  v.  Seixas,  2  Ball,  504;  The  Same  v. 

Spear,  id,  510;  Palmer  v.  Lawrence,  3  Sandf^  161 ; 
Union  Turnpike  Co.  v.  Jenkins,  1  (7at.,  381 ;  Gk>shen 
Turnpike  Co.  v.  Hurtin,  9  Johns.,  217;  Dutchess 
Cotton  Manufactory  v.  Davis,  14  ii.,  238. 
'  Small  V.  Herkimer  Manufacturing  Co.,  2  N.  K,  330. 

S  ^3.  Stock  is  issued  by  placing  it  in  the  name  of  isBve  of 
tlie  stockholder  upon  the  books  of  the  corporation  ;* 
^^nless  the  issue  of  a  certificate  is  required  by  the 
charter  or  by-laws,  in  which  case  the  stock  is  issued 
'^y  the  execution  and  delivery  of  the  certificate.' 

*  Thorp  V,  Woodhull,  1  S<mdf.  Oh.,  411. 

*  Jones  V.  Terre  Haute  R.  R.  Co.,  17  How.  Pr.,  529. 
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S  404.  A  oertiflcate  of  stock  may  be  transferred 
like  any  other  personal  property  ;  and  a  transfer 
on  the  books  of  the  corporation  is  not  necessary, 
between  the  parties  to  the  transfer  ;^  but  a  certificate 
is  not  a  negotiable  instrument,'  and  a  transfer  does 
not  confer  greater  rights  against  the  corporation  than 
the  former  holder  of  the  stock  possessed. 

'  Bank  of  IJtlca  v.  Smalley,  2  Cow,  7^0 ;  Commercial 
Bank  v.  Kortright,  22  Wend^  348 ;  Gabert  v.  Man- 
.  cheater  Iron  Co.,  11  TJP^mL,  627. 

'  Dnnn  v,  Commerdal  Bank;  11  Barb.^  680 ;  Stebbins  «. 
Phcenix  Fire  Ins.  Co.,  8  Pa^«,  350;  Mechanica' 
Bank  o.  N.  Y.  ft  New  Haven  R.  R.  Oo.,  13  K  7^ 
699 ;  MoCreadj  th  Bumaey,  6  Duar^  674 

%  405.  A  corporation  whose  capital  is  limited  by  its 
charter,  either  in  amount  or  in  number  of  shares,  can- 
not issue  valid  certificates  in  excess  of  the  limit  thus 
prescribed. 

Mechanics'  Bank  «.  N.  T.  ft  Ne^  Haven  E.  R.  Ca,  13 
K  T,  699. 


Purchase  of 
stock  b7  the 
corporaf 
tion. 


DlTidend, 


S  406.  Unless  otherwise  provided,  a  corporation 
may  purchase,  hold  and  transfer  shares  of  its  own 
stock. 

City  Bank  of  Colmnbus  v.  Bmce,  17  K.  K,  607.  But 
to  the  contrary  was  Barton  v.  Port  Jackson  Plank- 
road  Co.,  It  £arb,^.391. 

S  407.  A  dividend  belongs  to  the  person  in  whose 
name  the  stock  stands  upon  the  books  of  the  corpora- 
tion on  the  day  when  it  becomes  payable. 


ARTICLE  m. 

COBPOBATB    POWXBS. 

8ROTioir408.  Oeneral  powers. 

409,  410.  By-laws  and  other  powers. 

411.  Mode  of  acting. 

412.  Meetings  and  agencies. 

413.  Meetings  of  public  corpotationa. 

414.  Mode  of  exercising  power. 
416.  General  restriction. 
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SioxiOK  416.  Ezansue  of  banking  powers  prdhibited. 
41*7.  Liability  of  gtockholdera. 

418.  Quorum. 

419.  Pow6ra  of  foreign  oorpontionfl. 

420.  31ie|r  liabilitifiv. 

421.  Vow9T  of  cQUege%  fto,  XottftB  proper^. 

422.  Power  of  cities,  kc,  to  take  property. 
4S8.  Power  of  sdhool  offlcen  to  take  pn^rtj. 

S  408.  Every  corporation,  by  yistoe  of  its  existence  oeneni 
aB  BQcb,  has  the  following  powers,  unless  otherwise 
specially  provided:^ 

1.  To  have  succession  by  its  corporate  name,  for 
the  period  limited  by  its  charter ;  and  when  no  period 
is  limited,  perpetually ;  subject  to  the  power  of  the 
legislature  as  hereinbefore  declared ; 

2.  To  maintain  and  defend  judicial  proceedings ; 

3.  To  make  and  use  a  common  seal,  And  alter  the 
same  at  pleasure ; 

4.  To  hold,  purchase  and  transfer  such  real  and  per- 
sonal property  as  the  purposes  of  the  corporation 
require,  not  exceeding  the  amount  limited  by  its 
charter ; 

5.  To  appoint  and  remove^  such  subordinate  oflS- 
cere  and  agents,  as  the  business  of  the  corporation 
requites,  and  to  allow  them  a  suitable  compensation ; 

6.  To  make  by-laws,  not  inconsistent  with  the  law 

of  the  land,  for  the  management  of  its  property,  the  ' 

regulation  of  its  affairs,  and  the  transfer  of  its  stock ; 

7.  To  admit  and  remove  members  f  and, 

•  • 

8.  To  enter  into  any  obligation  essential  to  the 
tnmsaotion  of  its  ordinary  affairs.^ 

'  The  first  six  subdlYisions  are  in  substance  the  same  as 

1  R  S.,  699,  g  1. 
'  Fawcett  v.  Charles,  13  WmteLj  4V3. 

*  2  Ke/W$  Cam,,  224.    See  Fawcett  v.  Gharlefl»  13  Wmd^ 

473. 

*  Beers  v.  Phceniz  Glass  Ca,  14  Barb.,  358 ;  Partridge  v 

Badger,  26  id,  146;  Mead  v.  Keeler,  24  mL,  20;  Cur 
tis  V.  Leavitt,  15  K.  K,  9. 
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?nd  oThor        S  409.  The  by-laws  of  a  corporation  are  the  regn- 

powers.       lations  subordinate  to  the  charter,  prescribed  for  the 

government  of  its  officers.    They  must  be  made  by 

the  corporators  in  general  meeting,  unless  the  charter 

prescribes  another  body  or  a  different  mode. 

This  and  the  four  sections  following  are  new. 

"•  S  410.  The  powers  and  duties  of  corporations,  the 

time,  place  and  manner  of  exercising  the  corporate 
powers,  the  means  by  which  persons  may  become 
members  or  lose  membership,  the  kind  and  number 
of  officers,  and  the  mariner  of  their  appointment  or 
removal,  are  prescribed  by  this  Code,  or  by  the  statutes 
relating  to  the  corporations  respectively,  or  the  by- 
laws made  in  pursuance  of  law. 

J^^^'  g  411.  A  /corporation  may  act : 

1.  By  writing,  under  the  corporate  seal ; 

2.  By  writing,  signed  by  an  authorized  agent , 

3.  By  resolution  of  the  corporators,  directors,  or 
other  managing  body ;  or, 

4.  By  an  authorized  agent. 

B'k  of  Columbia  v.  Paterson,  1  Oranch^  297 ;  Dunn  v.  St. 
Andrews,  14  Johns.^  118;  Danforth  v.  Schoharie  Turnp. 
Co.,  12  id.,  227.  See  East  London  W.  Wks.  v.  Bailey, 
4  Binff.,  283 ;  BeTOr^  v,  Lincoln  Gas  Co.,  B  Ad,  db  EL, 
829;  Henderson  v.  Royal  MaU  Nav.  Co.,  5  EL  4t  BL, 
409. 

JSd  aSSS.        S  412.  Unless  otherwise  expressly  authorized  by 
^•^  its  charter,  the  meetings  of  the  corporators,  directors 

or  other  managing  body  of  a  corporation,  must  be 
held  within  the  jurisdiction  of  the  state  by  whose 
authority  the  corporation  was  created.  It  may,  how- 
ever, also  have  agencies  elsewhere. 

JSwkSi?'      S  "^IS.  The  meetings  of  a  public  corporation,  or  of 
ponuoni.    itg  oflScers,  must  be  held  within  the  limits  of  its  own 
jurisdiction. 
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5  414.  Where  the  law  expressly  confers  power  upon  ^ode  of 
a  corporation  to  do  an  act  in  a  certain  mode,  its  voww. 
power  is  confined  to  the  mode  prescribed. 

McSpedon  v.  Major  of  N.  T^  1  Boavo^  601 ;  McOuIlough 
V.  Mosflf  5  Denio^  667 ;  Farmers'  Loan  and  Trust  Com- 
pany V,  Carrollf  6  Barb.,  613 ;  Bradj  v.  Mayor,  fto.|  of 
New  York,  2  Botw.,  173. 

§415.  Besides  the  powers  and  duties  specified  in  ^'jg*', 
this  chapter,  and  such  others  as  are  expressly  con- 
ferred by  statute,  or  may  be  necessary  to  the  exercise 
of  the  powers  so  conferred,  a  corporation  has  no  other 
power. 

IR.  8^  600,  g  3. 

%  416.  Ko  corporation,  unless  it  is  expressly  incor-  xxerdM  or 
porated  for  banking  purposes,  possesses  the  power  of  gJ^^^P'^ 
discounting  bills,  notes  or  other  evidences  of  debt, 
of  receiving  deposits,  of  buying  gold  and  silver  bullion 
or  foreign  coins,  of  buying  and  selling  bills  of  ex- 
change, or  of  issuing  bills,  notes  or  other  evidences 
of  debt,  upon  loan  or  for  circulation  as  money. 

1  A  iS:,  600,  §  4. 

%  ill.  When  the  whole  capital  of  a  corporation  is  Liabuitj 
not  paid  in,  and  the  capital  paid  is  insufficient  to  ^oiden. 
satisfy  the  claims  of  its  creditors,  each  stockholder 
is  bound  to  pay,oin  each  share  held  by  him,  the  sum 
necessary  to  complete  the  amount  of  such  share  as 
fixed  by  the  charter,  or  such  proportion  of  that  sum 
as  is  required  to  satisfy  the  debts  of  the  corporation. 

1  H  S.,  600.  §  5. 

§  418.  When  the  corporate  powers  of  a  corporation  Q^o"™- . 
are  directed  by  its  charter  to  be  exercised  by  any 
particular  body,  or  number  of  persons,  a  majority  of 
snch  body,  or  persons,  if  not  otherwise  provided  by 
the  charter,  is  a  sufficient  number  to  form  a  board 
for  the  transaction  of  business.  Such  board  must  be 
convened  in  the  mode  prescribed  by  the  charter  or 
by-laws,  or  by  notice  to  all  the  members  thereof 
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within  the  state ;  and  every  decision  of  a  mtyority 
of  the  peraoas  thus  didy  assembled  as  a  board,  is  as 
valid  as  if  xKiade  by  ail. 

1  R  S.,  600,  %  6. 

foni^ oor.      S  419..  A  foreign  oorporation  can  jwrform  no  act  in 
ponaoM.     tjjig  gtate,  which  is  forbidden  by  the  laws  or  is  con- 
trary to  the  policy  of  the  state. 

biSftiU!*'  S  ^0.  Every  act  of  a  foreign  corporation  done  in 
this  state  is  subject  to  its  laws,  and  the  corporation 
itself  may  be  sued  in  the  manner  prescribed  by  the 
Code  of  Civil  Procedube. 


TOiSSJf  S  *21.  Any  corporation,  being  a  college  or  other 
ii^^o^toke  literary  institution  of  this  state,  may  take  and  hold 
property,  both  real  and  personal,  subject  to  such  con- 
ditions and  visitations  as  tnay  be  prescribed  by  the 
donor,  and  agreed  to  by  the  corporation,  in  trust  for 
any  of  the  following  purposes : 

1.  To  establish  and  maintain  an  observatory ; 

2.  To    found   and   maintain   professorships    and 
scholarships ; 

2L  To  provide  and  keep  m  repair  a  place  for  the 
burial  of  the  dead ;  or, 

4.  Eor  any  other  speoifio  purpose  oompcehended 
in  the  general  objects  antbori£ed  by  its  diarter. 

Lcmm  of  1840,  eft.  318. 

Powerof  2  422.  The  corporation  of  any  city  or  village  of 
tajwpro-  tijia  gtate  may  take  and  hold  property,  both  real  and 
personal,  subject  to  such  conditions  as  may  be  pre- 
scribed by  the  donor,  and  agreed  to  by  the  oorpora- 
tion, in  trast  for  any  purpose  of  education,  or  for  the 
division  of  knowledge,  or  for  the  relief  of  distress, 
or  for  fire-engine  houses,  reservoirs,  or  public  docks,  or 
for  parks,  gardens,  or  other  grounds  for  health  and 
recreation,  or  for  ornament  or  military  exercise  and 
parade,  within  or  near  such  incorporated  city  or  vil- 
lage. 

Ib^  with  Bome  additionB. 
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S  423.  The  school  commissioners  of  any  town,  and  Powa  or 

^  •'  school  olH- 

the  trastees  of  any  school  district,  may  take  and  hold  JJJl^jJf^* 
property,  both  real  and  personal,  in  trust  for  the  bene- 
fit of  the  schools  of  the  town  or  district,  and  for  such 
purposes  are  to  be  deemed  corporations. 

n. 


AlEtTIGLE  IV. 

nissoLunoN  of  cokpobations.  \ 

6ionoir'424.  How  dissolvecL 

425.  Forfeiture  for  non-aser. 

426.  Trustees  in  case  of  disaolutbiL 
421.  Their  powers. 

428.  BevivaL 

%  424.  A  corporation  is  dissolved : 

1.  By  the  expiration  of  the  time  limited  by  its  Jjj^*- 
charter;  or, 

2.  By  a  judgment  of  dissolution, '  in  the  manner 
provided  by  the  Code  op  Oivil  Proobdubb. 

The  reference  is  to  the  Code'  of  Oivil  Prooedurei  m  re- 
ported complete. 

S  425.  If  any  corporation  hereafter  created  is  not  ForfeitoM 
•  1       M.  ^^  non- 

organized, and  engaged  in  the  transaction  of  business,  «•«. 

within  one  year  from  the  date  of  its  incorporation, 

its  dissolution  may  be  adjudged;^  unless  a  different 

time  within  which  its  business  must  be  commenced, 

is  fixed  by  law.* 

>-l  R.  3.,  600,  8  1y  omitting  the  words  **by  the  legisla- 
ture," after  *'  created ;"  and  modified  by  making  the 
delaj  cause  for  ajiidgmerUof  dissolution  only. 

'  This  qualification  which,  by  Laws  of  1846,  eh.  165,  was 
applied  to  railroad  corporations,  is  here  made  ap> 
plicfiffole  to  all  kinds. 

§426.  Upon  the  dissolution  of  any  corporation,  TnistMsin 
unless  other  persons  are  appointed  .by  the  legislature,  diBBoiution. 
or  by  some  court  of  competent  authority,  its  directors, 
trustees  or  managers,  at  the  time  of  its  dissolution, 
become  the  trustees  of  the  creditors  and  stockholders 

17 
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of  the  corporation  dissolved,  and  have  power  to  settle 
its  affairs,  collect  and  pay  debts,  and  divide  among 
the  stockholders  the  property  that  remains  aft^  tbe 
payment  of  debts  and  necessary  expenses ;  and  for 
this  purpose  may  maintain  or  defend  any  judicial 
proceeding. 

1  R.  S.,  600,  §  9. 

S  427.  The  trustees  mentioned  in  the  last  section 
are  jointly  and  severally  responsible  to  the  creditors 
and  stockholders  of  the  corporation,  to  the  extent 
of  its  property  iu  their  hands. 

1  R  S.,  601,  §  10. 

g  428.  A  corporation  once  dissolved  can  be  revived 
only  by  the  same  power  by  which  it  could  be  created. 


Howfkr 
the  sub- 
ject of 
ownership. 


Joint  aa- 
thorship. 


CHAPTER  IV. 

PRODUCTS  OP  THE  MOD. 

SBonoN  429.  How  far  the  subject  of  ownership. 

430.  Joint  authorship. 

431.  Transfer. 

432.  Effect  of  pubUcation. 

433.  Subsequent  inventor,  author,  Ac. 

434.  Private  writings. 

S  429.  The  author  of  any  product  of  the  mind, 
whether  it  is  an  invention,  or  a  composition  in  letters 
or  art,  or  a  design,  with  or  withont  delineation,  or 
other  graphical  representation,  has  an  exclusive  own- 
ership therein,  and  in  the  representation  or  expression 
thereof,  which  continues  so  long  as  the  product,  and 
the  representations  or  expressions  thereof  made  by 
him,  remain  in  his  possession. 

g  430.  Unless  otherwise  agreed,  a  product  of  the 
mind,  in  the  production  of  which  several  persons  are 
Jointly  concerned,  is  owned  by  them  as  follows : 

1.  If  the  product  is  single,  in  equal  proportions ; 
or, 
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2.  If  it  is  not  single,  in  proportion  to  the  contiibn- 
tion  of  each. 

§  431.  The  owner  of  any  product  of  the  mind,  or  TunBfor. 
of  any  representation  or  expression  thereof,  may 
transfer  his  property  in  the  same. 

S  432.  If  the  Owner  of  a  product  of  the  mind  inten-  iffBct  of 
tionally  makes  it  public,  a  copy  or  reproduction  may  "<»* 
be  made  public  by  any  person,  without  responsibility 
to  the  owner,  so  far  as  the  law  of  this  state  is  con- 
cerned. 

The  protection  afforded  bjact  of  Congress  is  a  matter  of 
federal  legislation,  with  which  the  state  cannot  interfere. 

%  433.  If  the  owner  of  a  product  of  the  mind  does  Bubseqnent 

Inventor. 

not  make  it  public,  any  other  person  subsequently  Anthor,  ao. 
and  originally  produciug  the  same  thing,  has  the 
same  right  therein  as  the  prior  author,  which  is 
exclusive  to  the  same  extent,  against  all  persons 
except  the  prior  author,  or  those  claiming  under  him. 

S  434.  Letters,  and  other  private  communications  Private 
in  writing,  belong  to  the  person  to  whom  they  are      '^ 
addressed  and  delivered;  but  they  cannot  be  pub- 
lished against  the  will  of  the  writer,  except  by  author- 
ity of  law. 

See  Woolsej  v.  Judd,  4  Duer^  389,  and  cases  there  dted; 
Eyre  v.  Higbee,  22  How.  Ft,,  198. 


OHAPTEE  V. 

OTHEB  KINDS  OF  PEBSOKAL  PKOPBETY. 

fivmoir  435.  Trade-marks  and  signs. 

436,  437.  Gk)od-will  of  business. 
438.  Title  deeds. 

J  435.  One  who  produces  or  deals  in^  a  particular  Trade-    ' 
imng,  or  coudacts  a  particular  business,'  may  appro-  ^^v^ 
priate  to  his  exchisive  use,  as  a  trade-mark,  any  form. 
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symbol  or  Dame,  which  has  not  been  so  appropriated 
by  another,  to  designate  the  origin  or  ownership  there- 
of; but  he  cannot  exclusively  appropriate  any  desig- 
nation or  part  of  a  designation,  which  relates  only  to 
the  name,  quality  or  description  of  the  thing  or  busi- 
ness.^ 

'  Taylor  v.  Carpenter,  2  Sandf.  CJl,  603. 
'  Howafd  V.  Hehrlqued,  3  Saildf.,  "725. 
'  Amoskeag  Mantifbctorin^  Co.  i^.  Spear,  2  San^f^  (99; 
Fetridge  v.  WeUiB)  4  Alh,  iV.,  144. 

Good  wui  ^  436.  The  good-will  of  a  business  is  the  expecta- 
tion  of  continued  public  patronage,  but  it  does  not 
include  a  right  to  use  the  name  of  any  person  fix)m 
whom  it  was  acquired. 

Howe  V.  Staring^  6  Bomo^  364;  10  AVb.  Fr^  864. 

Id,  S  437.  The  good-will  Of  a  business  Is  property, 

transferable  like  any  other. 

Title  deedi.  ^  438.  Instruments  essential  to  the  title  of  real 
property,  and  which  are  not  kept  in  a  public  office  as 
a  record  pursuant  to  law,  belong  to  the  person  in 
whom,  for  the  time  being,  such  title  may  be  vested, 
and  pass  with  the  title. 


PART  IV. 

ACQUiamON  OF  PBOPBBTT. 

Xiiui  L  Modes  in  wluoh  property  may  be  acquired. 
II.  Occnpancy. 
ILL  Accession. 
IV.  Transfer. 
V.  Win 
YI.  Succession. 


TITLE  L 

MODES  IN  WHICH  PBOPEBTT  MAY  BE  ACQUIBED. 

5  439.  Property  is  acquired  by 

1.  Occupaney; 

2.  Accession; 

3.  Transfer; 

4.  Wm ;  or, 

5.  Succession. 


TITLE  n. 


OCCDPANCT. 


SaonoN  440.  Simple  occupancy. 
441.  Prescription. 


S  440.  Occupaney  for  any  period  confers  a  title  simple  oe. 

ivt    •  CDIMinCT* 

vamcieiit  against  all  except  the  state  and  those  who 
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have  title  by  prescription,  accession,  transfer,  will  or 
succession. 

Jackson  v.  Hazen,  2  JohnB.^  22;  Smitih  v.  Lorillard.  10 
id,  338;  Jackson  v.  Denn,  6  Oow.^  200;  see  Spencer 
V.  Tobej,  22  Baurh,,  260;  date  v.  Yoris,  31  ui,  611. 

g  441.  Occupancy  for  the  period  prescribed  by  the 
Code  of  Ciyil  Pbocbdubb  as  sufBicient  to  bar  an 
action  for  the  recovery  of  the  property,  confers  a  title 
thereto,  denominated  a  title  by  prescription,  which  is 
sufficient  against  all. . 


TITLE  ni 


ACCESSION. 


Chafteb  L  To  real  property. 

n.  To  personal  property. 


Ftztnres 


CHAPTEE  I. 

ACOESSIOK  TO  BEAL  PBOPEBTT. 

SB(mON442.  Fixtures. 

443.  AJlayion. 

444.  Sudden  removal  of  bank. 

445.  Islands,  in  navigable  streams. 

446.  In  unnavigable  streams. 

447.  Islands  formed  by  division  of  stream. 

448.  Abandoned  bed  of  stream. 

%  442.  When  a  person  affixes  his  property  to  the 
land  of  another,  without  an  agreement  permitting  him 
to  remove  it,  the  thing  affixed  belongs  to  the  owner 
of  the  land,  unless  he  chooses  to  require. the  former 
to  remove  it. 


Alluvion. 


§  443.  Where,  from  natural  causes,  land  forms 
by  imperceptible  degrees*  upon  the  bank  of  a  river 
or  stream,  navigable  or  not  navigable,  either  by 
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accumulation  of  material,'  or  by  the  recession  of 
the  stream,^  such  land  belongs  to  the  owner  of  the 
bank,  subject  to  any  existing  right  of  way  over 
the  bank. 

^  Haleej  v,  McGonnick,  18  ^.  T.,  147 ;  EmaDS  v.  Turn- 
bull,  2  Johns.,  313.  If  the  fonnation  is  auddon,  it 
belongs  to  the  state  {lb), 

*  Emanft  v.  TurnbuU,  2  Johns,,  313. 

*  Code  Napoleon,  Art  666,  667. 


re- 


S  444.  If  a  river  or  stream,  navigable  or.  not  navi-  ^^^ 
gable,  carries  away,  by  sudden  violence,  a  considera-  *»*^ 
ble  and  distinguishable  part  of  a  bank,  and  bears  it 
to  the  opposite  bank,  or  to  another  part  of  the  same 
bank,  the  owner  of  the  part  carried  away  may 
reclaim  it,  within  a  year  after  the  owner  of  the 
land  to  which  it  has  been  united  takes  possession 
thereof. 

This  and  the  four  sections  following  are  similar  to  those 
of  the  Code  Ndpoleonf  Art  669-663. 

S  445.  Islands,  and  accumulations  of  land,  formed  uaDde  in 
in  the  beds  of  streams  which  are  navigable,  belong  bS-^^s.^ 
to  the  state,  if  there  is  no  title  or  prescription  to  the 
contrary. 

S  446.  An  island,  or  an  accumulation  of  land,  inlands  in 
formed  in  a  stream  which,  is  not  navigable,  belongs  na^ua. 
to  the  owner  of  the  shore  on  that  side  where  the 
island  or  accumulation  is  formed,  or,  if  not  formed 
on  one  side  only,  to  the  owners  of  the  shore  on 
the  two  sides,  divided  by  an  imaginary  line  drawn 
through  the  middle  of  the  river. 

§  447.  If  a  stream,  navigable  or  not  navigable,  in  islands 
forming  itself  a  new  arm,  divides  itself  and  sur-  d^^sionof 
rounds  land    belonging  to  the  owner  of  the  shore, 
and  thereby  forms  an  island,  the  island  belongs  to 
such  owner.  % 

§  448.  If  a  stream,  navigable  or  not  navigable,  Abandoned 

-  <j  C7I  bed  of 

topras  a  new  course,  abandouiug  its  ancient  bed,  the  •^'e*™* 
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owners  of  the  land  newly  occupied  take,  by  way  of 
indemnity,  the  ancient  bed  abandoned,  each  in  pix>» 
portion  to  the  land  of  which  he  has  been  deprived. 


Aecestion 
by  uniting 
several 
thing*. 


Principal 
part,  what 


U. 


OHAPTBfi  n. 

ACOESSIOK  TO  PBBSONAL  PBOPlSlBTr. 

The  proviflloDS  of  this  chapter,  except  §  455,  are  siiaflar 
to  those  of  the  Code  Napoleon  and  the  Code  of 
Louisiana. 

SsonoH  449.  Aooession  bj  uniting  several  things. 

450,  451.  Principal  part,  what 

462.  Uniting  materials  and  veoikmauship. 

453.  loBeparable  materials. 

454.  Materials  of  several  owners. 

455.  Willful  trespassers. 

456.  Owner  maj  elect  between  the  thing  and  its  value. 
45*7.  Wrongdoer  liable  in  damages. 

S  449.  When  things  belonging  to  different  owners 
have  been  united  so  as  to  form  a  single  thing,  and 
cannot  be  separated  with'ont  injury,  the  whole  belongs 
to  the  owner  of  the  thing  which  forms  the  principal 
part,  who  must,  however,  reimburse  the  value  of  the 
residue  to  the  other  owner,  or  surrender  the  whole  to 
him.  ' 

S  450.  That  part  is  to  be  deemed  the  principal,  to 
which  the  other  has  been  united  only  for  the  use, 
ornament  or  completion  of  the  former,  unless  the 
latter  is  the  more  valuablCfand  has  been  united  with- 
out the  knowledge  of  its  owner,  who  may,  in  the  lat- 
ter case,  require  it  to  be  separated  and  returned  to  him, 
although  some  injury  should  result  to  the  thing  to 
which  it  has  been  united. 

g  451.  If  neither  part  can  be  considered  the  princi- 
pal, within  the  riile  prescribed  by  the  la$t  section,  the 
more  valuable,  or,  if  the  values  are  nearly  equal, 
the  more  considerable  in  bulk,  is  to  be  deemed  the 
principal  part* 


iJ. 
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^452.  If  one  makes  a  thing  from  materials  be*  uniting 
longing  to  another,  the  latter  may  olaim  the  thing  JP^Im'^' 
on  reimbursing  the  value  of  the  workmanship,  unless 
the  yaloe  of  the  workmanship  exceeds'  the  value 
of  the  materials,  in  which  case  the  diing  belongs  to 
the  maker,  on  reimbursing  the  value  of  the  materials. 

S  463.  Where  one  has  made  nse  of  miAerials  iMe^pm^ 
which  in  part  belong  to  him  and  in  -p&tt  to  another,  r^^i"- 
in  order  to  form  a  thing  of  a  new  description,  with-      , 
oat  having  destroyed  any  of  the  materials,  biit  in 
such  a  way  that  they  cannot  be  separated  without 
mconvenience,  the  tMng  formed  is  common  to  both 
proprietors;  in  proportion,  as  respects  the  one,  of 
the  materials  belonging  to  him,  and  as  respects  the 
other,  of  the  materials  belonging  to  him  and  the  price 
of  his  workmanship* 

S  454.  When  a  thing  has  been  formed  by  the  Materuof 
admixture  of  several  materials  of  different  owners,  ownen. 
and  neither  can  be  cousidered  the  principal  substance, 
an  owner,  without  whose  consent  the  admixture  was 
made,  may  require  a  s^iaration,  if  the  materials  can 
be  separiited  without  inconvenience.  If  they  caunot 
be  thus  separated,  the  owners  acquire  the  thing  in 
common,  in  proportion  to  the  quantity,  quality,  and 
value  of  their  materials ;  but  if  the  materials  of  one 
were  far  superior  to  those  of  the  others,  both  in 
quantity  and  value,  he  may  claim  the  thing  on  reim- 
bursing to  the  others  the  value  of  their  materials. 

§455.  The  foregoing  sections  of  this  article  are  wmfu 
not  applicable  to  cases  in  which  oue  willfully  uses 
the  materials  of  another  without  his  consent;  but, 
in  such  cases,  the  product  belongs  to  the  owner  of 
the  material,  if  its  identity  can  be  traced. 

Siltfbury  v.  McOoon,  Z  K  T^  379. 

% 

S  456.  In  all  cases  where  one,  whose  material  owner  m»y 

,  elect  be- 

uas  been   used  without  his  knowledge,    in   order  {JJl^^/ 
to  form  a  product  of  a  different  description,  can  **»vaiiifc 

18 
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claim  an  interest  in  sach  product,  he  has  an  option  to 
demand  either  restitution  of  his  material,  in  kind,  in 
the  same  quantity,  weight,  measure,  and  quality, 
or  the  yalu6  thereof;  or  where  he  is  entitled  to  the 
product,  the  value  thereof  in  place  of  the  product 

SbSS?*       S  *57.  One  who  wrongfully  employs  materials  be- 

^^°^'^'*     longing  to  another,  is  liable  to  him  in  damages,  as 

well  as  under  the  foregoing  provisions  of  this  chapter. 


TITLE  IV. 

TRANSFER. 

Ohaftib    L  Transfer  in  general 

IL  Transfer  of  real  property. 
HL  Transfer  of  personal  property. 
rV.  Recording  transfers. 
V.  Unlawful  transfers. 

The  obligations  of  the  parties  to  a  transfer  for  oonsidera- 
tion,  or  to  a  contract  of  hiring,  are  reg^ulated  by  the 
titles  on  Sales,  on  Exchange,  and  on  Hiring.  Traoi- 
fers  in  trust  for  the  benefit  of  creditors  are  regulated 
bj  the  Part  on  Debtor  and  Creditor. 


OHAPTEE  L 

TRANSFER     IK  GENERAL. 

Abtiolb    L  Definition  of  transfer. 

n.  What  may  be  transferred. 
nL  Mode  of  transfer. 
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y.  Effect  of  transfer. 
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SwnoH  468.  Transfer,  what 
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5  458.  Transfer  is  an  act  of  the  parties,  or  of  the  JJJJ{f'«'» 
law,  by  which  the  title  to  property  is  conveyed  from 
one  living  person  to  another. 

S  459.  A  voluntary  transfer  is  an  executed  contract,  ^Jj^!* 
snbject  to  all  rules  of  law  concerning  contracts  in 
general  ;^  except  that  a  consideration  is  not  necessary 
to  its  validity.* 

'  Fletcher  v.  Peck,  6  Oranch,  136;  People  v,  Piatt,  17 
Johns.,  195;  Variok  p.  Briggs,  32  Wend^  543;  see 
Van  Benaeelaer  v.  Ball,  19  N,  K,  100,  105. 

*  This  clause  was  proposed  for  ODactment,  in  regard  to 
grants  of  real  property,  by  the  Bevisers  in  1828  (see 
Z  R  S.  [2d  ed],  593),  but  was  not  enacted.  It  is, 
however,  undoubted  law,  both  as  to  real  and  per- 
sonal property  (Buon  v.  Winthrop,  1  Johw.  Gh.,  329 ; 
Irons  ft  Smallpiece,  2  B.  d  Ald.j  551,  564;  Jackson 
V.  Gamsey,  16  Johns. ^  189). 


ARTICLE  n. 

WHAT  MAT  BB  TBANSVBRBBD. 

SicnoN  460.  What  may  be  transferred. 

461.  PoesibUity. 

462.  Bight  of  entry. 

S  460.  Property  of  any  kind  may  be  transferred,  what  may 
except  as  otherwise  provided  by  this  article.  ferred. 

See  Gonderman  v.  Smith,  41  Barb.,  404 ;  lantuer  v.  Soy- 
der^  15  id.,  621. 

.§461.  A  mere  possibility,  not  coupled  with  an  Fosifbiutj. 
ioteiest,  cannot  be  transferred. 

Jackson  V.  Bradford,  4  Wend.,  619;  Tooley  v.  Dibble,  2 
Mm,  641;  Otis  v.  Sill,  8  Barb.,  Ill;  Edwards  v.  Var- 
ick,  5  Den.,  664;  see  41  Barb.,  404;  19  M  Y.,  384. 


S  462.  A  mere  right  of  re-entry,  or  of  repossession  Bight  of 
for  breach  of  a  condition  subsequent,    cannot  be  *" 
transferred  to  any  one  except  the  owner  of  the  pro- 
perty affected  thereby. 

NicoU  V.  N.  Y.  A  Erie  R  B.,  12  K.  7,  121 ;  Underbill «. 
Saratoga  &  W.  B.  B.,  20  Barb.,  455,  464;  Van  Bens- 
selaer  v.  Ball,  19  Y  F.,  103. 
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ARTICLE  m. 

MOBB  OF   T&AKSFEB* 

Banam  463.  When  oral 
464.  Grant,  what 
466.  Delivery  neoeasaiy.       * 

466.  Date. 

467.  Deliverj  to  grantee  is  necesaarOy  absolute. 

468.  Delivery  in  escrow. 

460.  Surrendering  or  oanoeling  grant 

4Y0.  Oonstructive  delivery. 

4*71.  When  voluntary  settlement  takes  effect 

When  oral.  ^  463.  A  transfer  may  be  made  without  writing,  in 
every  case  in  which  a  writing  is  not  expressly  required 
by  statute. 

4  M  r,  497 ;  1  Bxch.,  681. 

what*  ^  ^^*  '^  transfer  in  writing  is  called  a  grant. 

?f!lIS.  S  465.  A  grant  takes  effect,  so  as  to  vest  the 
interest  intended  to  be  transferred,  only  upon  its 
delivery  by  the  grantor. 

1  R  S.,  738,  §  138.  A  delivery  after  the  grantor'a  death 
it  of  no  effect  (Roosevelt  v.  Garow,  6  Barb.f  190; 
J'ackson  v.  Leek,  12  Wend.^  107). 

BAte:  ^  466.  A  grant  duly  executed  is  presumed  to  have 

been  delivered  at  its  date. 

Harris  v.  Norton,  16  Barb.,  264. 

Delivery  to       g  467.  A  grant  cannot  be  delivered  to  the  grantee 

ne<^Mariiy    Conditionally.    Delivery  to  liim^  or  to  his  agent  as 

such'  is  necessarily  absolute,  and  the  instrument 

takes  effect  thereupon,  discharged  of  any  condition 

on  which  the  delivery  was  made. 

'  Sraman  v.  Bingham,  26  Ni  K,  483 ;  Worrall  v.  Kunn,  6 

y.  Y.,  229. 
*  Where  one  person  is  the  agent  of  both  parties,  delivery 

to  him  is  not  necessarily  absolute  (Diff  «.  Cincinnati, 

Ac.,  R.  B.,  13  Ohio  SL,  236). 

DoiiTery  In  g  468.  A  graut  may  be  deposited  by  the  grantor 
with  a  third  person,  to  be  delivered  on  perform- 
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anoe  of  a  condition,  and,  on  delivery  by  the  depositary, 
it  will  take  effect. 

Clark  V.  Gifford,  10  WeruLj  310. 

S  469.  Bedelivering  a  grant  of  real  property  to  the  samDd«r. 
grantor,  or  cancehng  it,  does  not  operate  to  retransfer  ceiing 
the  title. 

Jackson  v.  Andersoo,  4  Wend,^  474 ;  Jackson  v.  Chase,  2 
Johns.,  84;  Rajnor  v.  Wilson,  6  BiUf  469;  Nicholson  v. 
Halsey,  1  JoHtu.  Ch.,  417. 

S  470.  Though  a  grant  be  not  actually  delivered  oonstmo 
into  the  possession  of  the  grantee,  it  is  yet  to  be  i^^®^- 
deemed  coustractively  delivered  in    the  following 
cases: 

1.  Where  the  instrument  is,  by  the  agreement  of 
the  parties  at  the  time  of  execution,  understood  to  be 
delivered,  and  under  such  circumstances  that  the 
grantee  is  entitled  to  immediate  delivery  ;^  or, 

2.  Where  it  is  delivered  to  a  stranger  for  the  bene- 
fit of  the  grantee,  and  his  assent  is  shown  or  may  be 
presumed.' 

'  Sorugham  v.  Wood,  15  WencLi  645 ;  see  Rooaeyelt  «. 

Carow,  6  Barh^  190. 
*  Church  V.  Oilman,  16  Wend.,  656. 

S  471.  A  grant  made  as  tt  mere  gratuity  takes  effect  when  vov 
upon  its  execution,  even  though  the  grantor  retains  {JSS?'3rect 
its  possession,  unless  a  contrary  intention  appears. 

SouTorbje  v.  Arden,  1  Johns.  Oh.,  240 ;  Bunn  v.  Winthrop^ 
1  idL,  329;  see  Roosevelt  v.  Carow,  6  JBorb.,  190. 


ARTICLE  IV. 

(  INTBBPBSTATION   OF  OBANTB. 

Sicncnr  472.  Grants,  how  interpreted. 

473.  Limitations,  how  controlled. 

474.  Recitals,  when  resorted  to. 

475.  Interpretation  against  grantor. 

476.  Irreconcilable  provisiona 

477.  Meanmg  of  "heirs *'  and  "issues"  in  certain  remaindeni 

478.  Words  of  inheritance,  unnece8sar7. 
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Su!^;Jt2I  S  *72.  Orants  are  to  be  interpreted  in  like  manner 
with  contracts  in  general,  except  so  far  ^  is  other- 
wise provided  by  this  article. 

uonlljbow       S  ^73*  -^  ^^^^  ^^^  distinct  limitation  in  a  grant  is 
oontroued.    j^^^.  controlled  by  other  words  less  clear  and  distinct. 

Niooll  V.  N.  Y..&  Erie  R.  R.  Co.,  12  K  T.,  129;  Jewett 
V.  Jewett,  16  Barb.,  150 ;  see  Thornhill  v.  Hall,  2  CUark 
A  Mn^  22,  36. 

5S?n*^'         §  474.  If  the  operative  words  of  a  grant  are  doubt- 
•orted  to.     ^^Y^  recourse  may  be  had  to  its  recitals  to  assist  t\m 
construction. 

-Ringer  v.  M'Oann,  3  M.  dh  W.,  343;  Bailey  v.  Lloyd,  5 
Jhis8.y  330 ;  Doe  d.  Rogers  v.  Brooks,  3  Ad.  f  EL^  blZ] 
Walsh  V.  Trevanion,  16  Q.  R^  733. 

Sin^lSit      §  ^'^^'  ^  grant  is  to  be  interpreted  in  favor  of  the 

«™^''      grantee,*  except  that  a  reservation  in  any  grant,*  and 

every  grant  by  a  public  officer  or  body,  as  such,  to  a 

private  party ,^  is  to  be  interpreted  in  favor  of  the 

grantor. 

'  Vinoent  v.  Spicer,  22  Btav^  383 ;  Jackson  v.  Ghirdner,  8 
John8.y  394;  Jackson  v.  Blodget,  16  id.,  172. 

•  Bowes  V.  Ravensworth,  16  O.  B.,  612. 
'  See  note  4  to  section  819. 

wS^^      S  *76.  If  several  parts  of  a  grant  are  absolutely 
■*«"•        irreconcilable,  the  former  part  prevails. 

Jewett  V.  Jewett,  16  jBord.,  167. 

^hSfrt^  ^      S  *77.  Where  a  future  interest  is  limited  by  a  grant 

Me'Mn*      to  take  effect  on  the  death  of  any  person  without 

^denL     heirs,*  or  heirs  of  his  body,  or  without  issue,'  or  in 

equivalent  words ;  such  words  must  be  taken  to  mean 

successors  or  issue  living  at  the  death  of  the  person 

named  as  ancestor.^ 

•  Norris  V.  Beyea,  13  N.  K,  273. 
■  Tyson  v.  Blake,  22  N.  F.,  658. 

•  1  iZ:  &,  724,  §  22. 

wprdaof         g  478.  Words  of  inheritance  or  succession  are  not 

inberitanoe  ^ 

oo^eoM-      requisite  to  transfer  a  fee  in  real  property. 

\R,&,  748,  §  1. 
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ARTICLE  V. 

EFFECT  OF  TBAySFBB. 

SBCnOK479.  What  title  passes. 

480.  What  interests  affected. 

481.  Inddents. 

482.  Grant  may  inure  to  benefit  of  stranger. 

5  479.  A  transfer  vests  *in  the  transferee  all  the  what  title 
,  actual  title  to  the  thing  transferred  which  the  trans- 
ferrer then  has,  unless  a  different  intention  is  ex- 
pressed or  is  necessarily  implied,^  and  no  more,' 
except  in  the  cases  specified  in  sections  480, 499, 1745 
and  1773. 

*  This  proTision  is  alreadj  enacted  with  respect  to  real 

property  (1  i?.  S.,  748,  g  1 ;  see  Nicoll  v.  N.  Y.  ft 
Erie  R.  R.  Co.,  12  'K.  K,  121,  129),  and  is  undoubted 
law  as  to  personal  property. 

*  Wooster  v.  Sherwood,  26  N.   F.,  278 ;  Wheelwright  v. 

De  Peyster,  1  Johns,,  471;  1  B.  S.,  739,  §  143; 
Sage  V.  Gartwright,  9  N,  7.,  49 ;  Warren  v.  Leland, 
2  Bcarb^  624. 

S  480.  A  transfer  cannot  affect  any  interest  of  the  wiut 
transferrer  which  he  does  not  own  when  it  is  made ;  affected, 
bat,  if  it  is  made  with  a  covenant,  neither  the  trans- 
ferrer nor  any  person  claiming  under  him  can  be 
permitted  to  take  in  contravention  of  the  covenant. 

Jackson  v.  Winslow,  9  CW.,  13;  Jackson  v.  Wright,  14 
Johns.,  194;  see  Jackson  o.  Bradford,  4  Wend.,  619, 
622. 

S  481.  The  transfer  of  a  thing  transfers  also  all  its  incidents 
incidents^  unless  expressly  excepted ;  but  the  transfer 
of  an  incident  to  a  thing  does  not  transfer  the  thing 
itself* 

'Battle  V.  Coit,  26  K  F.,  404;  Lampman  v.  Milks,  21 
id^  606;  Huttemeier  v.  Albro,  18  ii.,  48;  Leroy  v. 
Piatt,  4  Paige,  77;  Bowdoin  v.  Coleman,  6  Dwer, 
182;  3  Ahb.  Ft.,  431;  Langdon  v.  Buel,  9  Wend,, 
'  80 ;  Jackson  v.  Blodgett,  6  Oow.,  202 ;  Green  v. 
Hart,  1  JahM.,  680;  see  Rose  v.  Baker,  13  Bairb^ 
230. 

*  Battle  V.  Goit,  26  N.  T,  404;  Kellogg  v.  Smith,  26  JH 

T.,  18;  see  Noatrand  v.  Durland,  21  Barb^  478. 
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S  482.  A  present  interest,  and  the  benefit  of  a  con- 
dition or  covenant  respecting  property,  may  be  taken 
by  any  natural  person  under  a  grant,  although  not 
named  a  party  thereto. 

This  proyision  is  ooDtrary  to  the  oommoa  law  (Craig  v. 
Wells,    11    ir.  7,,   316;  Hombeck  v.  Westbrook,  9 

.  John8.f  73).  But  a  similar  provision  has  boon  enacted 
in  England  (8  &  9  VkL,  a  106,  §  5). 


CHAPTER  11. 

TBANSFBB  OP  BEAL  PBOPBRTY, 

AanciJi     L  Mode  of  transfer. 
IL  Effect  of  transfer. 


ARTICLE  L 


Requisites 
to  convey 
certain 
eatatea. 


Grants  in 
fee,  or  of 
freeholds 
how  execu- 
ted; when 
to  take 
effect. 


MODB   OF  TRANSFER. 

SKmoN  483.  Requisites  to  convey  certain  estates. 

484.  Grants  in  fee  or  of  freeholds,  how  executed ;  when  to  take 

effect 
486.  Form  of  grant 

486.  Qrant  by  married  woman  must  be  acknowledged. 

487.  Livery  of  seizin. 

S  483.  An  estate  in  real  property,  other  than  an 
estate  at  will  or  for  a  term  not  exceeding  one  year, 
can  be  transferred  only  by  operation  of  law,  or  by  an 
instrument  in  writing,  subscribed  by  the  party  dis- 
posing of  the  same,  or  by  his  agent,  thereunto  author- 
ized by  writing. 

2  iZ.  &,  134,  8  6. 

S  484.  A  grant  of  an  estate  in  real  property, 
other  than  an  estate  for  years  or  at  will,  must  be 
sealed  by  the  grantor  or  his  agent ;  and  if  not  duly 
acknowledged,  previous  to  its  delivery,  according  to 
the  provisions  of  chapter  IV  of  this  Title,  its  sub- 
scription and   seal   must  be  ^.ttested  by  at  least 
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one  witness ;  or  if  not  so  attested,  it  has  no  effect  as 
against  a  subsequent  purchaser  or  incumbrancer,  or 
those  claiming  under  him,  nntil  so  acknowledged. 

IR  &,  738,  §  137.  The  word  *' subsequent*'  is  inserted 
on  the  authority  of  Wood  v.  Cbapin,  13  K.  T.y  609, 
524.  A  grant  is  not  absolntely  void  for  want  of 
attestation  (lb.).  The  words  "  subscription  and  seal  ** 
are  substituted  for  "  execution  and  delivery." 
A  grant  of  an  estate  in  land  in  fee  (Jackson  v.  Wendell, 
12  Johns.,  73),  or  for  life  (People  v.  Gillis,  24  WeruL,  201), 
and  a  grant  of  an  estate  in  an  incorporeal  hereditament 
in  fee  (Wickham  v.  Hawker,  7  if.  <lfc  W.,  76;  Brown  v, 
Woodworth,  6  Barb^^  655),  for  life  (see  Hewlina  «. 
Shippam,  b  B.  4t  (7.,  221 ;  Wood  v.  Leadbitter,  13  JL 
di  VT.,  838),  for  years  (Somerset  v.  Fogwell,  5  R  dt  C, 
875;  Wallis  V.  Harrison,  2  M,  d  W,,  538;  Hayfleld  v. 
Robinson,  7  Q,  R,  487;  Thomas  v.  Fredericks,  10  wL, 
775 ;  Bird  v,  Higginson,  %  Ad,  d  EL,  696;  but  see  to 
the  contrary,  Warren  v.  Leland,  2  Barb.,  618),  at  will 
(see  Wood  v.  Leadbitter,  l^  M.  A  W.,  838),  or  of  un- 
'  certain  duration  (Roffey  v.  Henderson,  17  ^.  B.,  574)^ 

must  at  common  law  be  under  seal    The  only  ezcep- 
i  tion  was  the  grant  of  an  original  chattel  of  a  thing 

I  properly  lying  in  grant  (see  Hewlins  v.  Shippam,  6 

:  Bam,  db  Or.,  230 ;  Somerset  v.  Fogwell,  id.,  882). 

S  4^*  -^  grant  of  an  estate  in  real  property  may  Form « 
he  made,  in  substance,  as  follows : 

"  This  grant,  made  the  . .  day  of ,  in  the 

year ,  between  A.  B.,  of ,  of  the  first 

part,  and  0.  D.,  of ,  of  the  second  part,  wit- 

nesseth: 

j  "  That  the  party  of  the  first  part  hereby  grants  to 

the  party  of  the  second  part,  in  consideration  of ... . 

doUars,  now  received,  all  the  real  property  situated 

in ,  and  bounded 

"  Witness  the  hand  and  seal  of  the  party  of  the 

first  part 

"  A.  B.  [Seal.]  " 

* 

In  England,  the  following  form  is  prescribed  by  8  ft  9 

Vic.,  a  119: 
'*This  indenture,  made,  ftc,  in  pursuance  of  an  act  to 
facilitate  the  oonveyanoe  of  real  )>roperty,  between  A. 
B.  and  0.  I).:  witnesseth:  that  in  consideration  of 

,  now  paid  by  the  said  0. 1),  to  the  said  A. 

B.  (the  receq)t  whereof  is  hereby  by  him  acknow- 
i  19 


146 


THE  CIVIL  CODE 


Grant  by 
married 
woman 
mast  bo 
acknow- 
ledged. 


LlTery  of 
Beisiii. 


ledged),  he,  the  said  A.  B.,  duth  grant  unto  the  said  C. 

D.,  his  heirs  and  assigns  forever,  all  that 

In  witness  whereof,  the  said  parties  hereto  have 
hereunto  set  their  hauda  and  seals."    . 

Chancellor  Kent  (4  Oam.^  461),  recommends  the  follow- 
ing: 

"  I,  A.  B.,  m  consideration  of  one  dollar  to  me  paid  bj 
C.  D.|  grant  to  him  the  lot  of  land  [describing  it  ] 
Witness  my  hand  and  seal,"  Ac. 

A  form  briefer  still  was  held  sufficient  in  Eentuckj 
(Chiles  V.  Conlej,  2  DanOf  23). 

S  486.  Ko  estate  in  the  real  property  of  a  married 
woman  passes  by  any  grant  purporting  to  b^  executed 
or  acknowledged  by  her  within  this  state,  unless  the 
grant  is  acknowledged  by  her  in  the  manner  pre- 
scribed by  section  521. 

1  B.  S.f  758,  §  10.  Modified  bj  making  the  require 
ment  applj  to  grants  executed,  and  acknowledgments 
taken  within  the  state,  instead  of  to  acknowledg- 
ments, wherever  taken,  of  a  married  woman  residing 
in  the  state.  The  fact  of  residence  is  often  difficult  to 
ascertain,  and  the  validity  of  the  acknowledgment 
should  not  bo  made  to  turn  upon  it 

§  487.  The  mode  formerly  in  use,  of  conveying 
lands  by  feoffment,  with  livery  of  seizin,  is  abolished. 

1  B.  8,,  738,  §  136. 


ARTICLE  n. 

BFFBCr  OF  TBAN8FBB. 

fiionoN  488.  What  casements  pass  with  property. 

489.  No  implied  covenants  in  grantiv 

490.  How  far  conclusive  on  purchasers. 
49^.  Grants  by  owners  for  life  or  for  years. 

492.  Title  to  highway. 

493.  Attornment  by  tenant  unnecessary. 

494.  Lineal  and  collateral  warranties. 


^V|l•l^  ein»e- 
!  II I  ^  pat»« 
^  •  I  h  pro- 
.>i  riy. 


g  488.  A  transfer  of  real  property  passes  all  ease- 
meut^  attached  thereto,^  and  creates  in  favor  thereof 
an  easement  to  use  other  real  property  of  the  person 
whose  estate  is  transferred,  in  the  same  manner  and 
to  the  same  extent,  as  such  property  was  obviously 
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and  permanently  used  by  the  person  whose  estate  is 
transferred,  for  the  benefit  thereof,^  at  the  time  when 
the  transfer  was  agreed  upon  or  completed.' 

'  Eno  V.  Del  Vecchio,  4  Duer^  63 ;  United  States  o.  Apple- 
ton,  1  Sumn.j  492 ;  see  Huttemeier  v.  Albro,  18  Ni 
F.,  48. 

*  Leunpman  v.  Milks,  21  ^T.  K,  505 ;  Huttemeier  v.  Albro, 
18  id.,  48;  Thajer  v.  Payne,  2  Oush.,  327 ;  Nicholas 
V.  Chambertaini  Oro.  Jac^  121 ;  Bobbins  v.  BameSi 
ffobart,  131. 

'  Although  the  question  does  not  seem  to  have  been 
decided,  there  can  be  little  doubt  that  the  grantee  is 
entitled  to  the  benefit  of  these  quasi  easements 
whether  existing  at  the  time  a  grant  is  bargained 
for,  or  at  the  time  when  it  is  actually  delivered. 

S  489.  Ko  covenant  is  implied  in  any  grant  of  an  No  implied 
estate  in  real  property,  whether  it  contains  special  in  gnat*. 
covenants  or  not,  except  as  provided  by  the  Title  on 

HiBIKG. 

I  R  &f  738,  §  140.  A  demise  of  an  estate  for  years  in 
an  incorporeal  hereditament  (Mayor  of  N.  Y.  v.  Mabie, 
13  ^:  K,  151),  or  m  land  (Tone  v.  Brace,  11  Paige^ 
666),  has  been  held  not  to  be  "  a  conveyance  of  real 
estate;"  but  a  transfer  of  an  existing  lease  (see  Tone 
V,  Brace,  11  Faige,  669),  or  an  original  lease  in  fee 
(Carter  v.  Burr,  39  Barb.,  59,  65)  is  such  a  conveyance. 
The  words  "  grant  of  an  estate  in  real  property,"  are 
inserted  in  place  of  the  words  above  quoted,  in  order 
to  avoid  these  distinctions. 

5  490.  Every  grant  of  an  estate  in  real  property  is  how  tu 
ooDclusive  against  the  grantor  and  every  one  subse-  on  porchat- 


ers. 


qnently  claiming  under  him,  except  a  purchaser  or 
incumbrancer  who,  in  good  faith,  and  for  a  valuable 
consideration,  acquires  a  superior  title  or  lien  by  an 
instrument  that  is  first  duly  recorded. 

1  R  5.,  739,  §§  143,  144. 

S  491.  A  grant,  made  by  the  owner  of  an  estate  for  convftr. 
life  or  years,  purporting  to  transfer  a  greater  estate  f,f3**jfoj 
than  he  could  lawfully  transfer,  does  not  work  a  for-  ^**'"- 
feiture  of  his  estate,  but  passes  to  the  grantee  all  the 
estate  which  the  grantor  could  lawfully  transfer. 

1  R  iSr.,  739,  §  146. 
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S  492.  A  transfer  of  land,  bounded  by  a  highway, 
passes  the  title  of  the  person  whose  estate  is  trans- 
ferred to  the  soil  of  the  highway  in  front  thereof. 

Biasell  v.  N.  Y.  Central  B.  R.,  23  ^:  T,  61. 

g  493.  When  real  property  is  occupied  by  a  tenant, 
a  grant  of  any  estate  therein,  by  his  landlord,  is  valid 
without  an  attornment  of  the  tenant  to  the  grantee ; 
but  the  payment  of  rent  to  such  grantor,  by  his 
tenant,  before  notice  of  the  grant,  is  binding  upon 
the  grantee  ;  and  the  tenant  is  not  liable  to  the 
grantee  for  any  breach  of  the  condition  of  the  lease, 
until  he  has  had  notice  of  the  grant. 

1  R.  S.,  739,  §  146.     . 

S  494.  Lineal  and  coUatei^al  warranties,  with  all 
their  incidents,  and  all  the  incidents  of  feudal  tenures, 
not  expressly  retained  by  this  Oode,  are  abolished. 
The  liability  of  those  who  acquire  the  real  property 
of  a  decedent,  by  will  or  succession,  is  regulated  by 
the  OoDB  OF  Civil  Peoobdure. 

1  R  iSr.,  739,  §  141.    See  Appendix  D.  in  the  originil 
draft  of  this  Oode. 


OHAPTEB  m. 

TSANSFBBS  OF  PBBSONAL  PBOPBBTY. 

Artiolb   I.  Mode  of  tnmafer. 

n.  What  operates  as  a  transfer, 
la  Gifts. 


ARTICLE  L 


KODB   OF  XaAiraFEB. 

SsonoN  496.  When  must  be  in  writing. 
496.  Transfer  by  sale,  Ac. 

When  most      S  ^^^'  ^^  iutercst  iu  a  ship,^  or  in  an  existing  trusty* 
in«.'^  ^'      can  be  transferred  only  by  operation  of  law,  or  by  a 
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written  instrnmeDt,  sabscribed  by  the  person  making 
the  transfer,  or  by  his  agent. 

*  This  proTision  is  intended  to  settle  a  doabtM  question. 
The  uniform  language  of  the  aathoritiee  is  that  a  bill 
of  sale  is  the  customary  and  proper  mode  of  transfer. 
Agreements  for  sale  are  regulated  hj  the  Title  on  Sale. 

'.2JZ.iSL,137,§2. 

5  496.  The  mode  of  transferring  other  personal  Transfer  bf 
property  by  sale,  is  regulated  by  the  Title  on  that 
SQbject  in  the  Third  Division  of  this  Code. 


ARTICLE  n. 

WHAT  0PBBATE8  AS  ▲  TRAK8FEB. 

Bwms  497.  Transfer  of  title  under  sale. 

498.  Transfer  of  title  nnfler  executory  agreement  for  sale. 

499.  When  buyer  acquires  better  title  than  seller  has. 

S  497.  The  title   to   personal   property,  sold  or  Transfer  of 
exchanged,  passes  to  the  buyer  whenever  the  parties  •LV^  ^ 
agree  upon  a  present  transfer,  and  the  thing  itself 
is  identified,^  whether  it  is  separated   from  other 
things  or  not* 

^  This  ia  essential  (McCandlish  v.  Newman,  22  Fentk  St, 

460), 
'  Eimberly  V.  Patchin,  19  21  K,  330;  see  contra,  Aldridgo 

V.  Johnson,  *l  KAB.,  885.    Delivery  ia  not  essential 

(Wooater  v.  Sherwood,  26  N.  7.,  278). 

S498.  Title  is  transferred  by  an  executory  agree-  Transferer 
ment  for  the  sale  or  exchange  of  personal  property,  ezecutoi^' 
only  when  the  buyer  has  accepted  the  thing,  or  when  Jm  ■aSr* 
the  seller  has  completed  it,  prepared  it  for  delivery, 
and  offered  it  to  the  buyer,  with  intent  to  transfer  the 
title  thereto,  in  the  manner  prescribed  by  the  chapter 
npon  Offee  of  Performance, 

Andrews  v.  Durant,  11  ^.  J!,  35;  Tompkins  v.  Dudley, 
25  K  K,  272;  Johnson  v.  Hunt,  11  Wend.,  138;  see 

.  Eohde  V.  Thwaites,  ^  B.  A  a,  388;  Wood  v.  Belt,  5 
K  A  A,  772;  Reid  v.  Fairbanks,  13  G.  B.,  692. 

S  499.  Where  the  possession  of  personal  property,  when  buy. 

.  ,*"  er  ftcqalres 

together  with  a. power  to  dispose  thereof,  is  trans-  JjjJJf^^lfiJ 
ferred  by  its  owner  to  another  person,  an  executed  *»* 
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sale  by  the  latter,  while  in  possession,  to  a  buyer  in 
good  faith  and  in  the  ordinary  coarse  of  business,  for 
value,  transfers  to  such  buyer  the  title  of  the  former 
owner,  though  he  may  be  entitled  to  rescind,  aud 
does  rescind  the  transfer  made  by  him. 

Fassett  v.  Smith,  23  K  F.,  252:  firower  v.  Peabody,  13 
td.,  121 ;  Smith  v.  Lynes,  5  id.,  41 ;  Beavers  v.  Lane,  6 
DuoTf  236 ;  Saltus  v.  Everett,  20  WbncL,  267. 


ARTICLE  m. 


GIFTS. 


outs  de- 
fined. 


SaonoN  600.  Gifts  defined. 

501.  Oift,  how  made. 

502.  Gift  not  revocable.  .         , 

603.  Gifl  in  view  of  death,  what 

604.  When  gift  presumed  to  be  in  view  of  death. 
506.  Revocation  of  giA;  in  view  of  death. 

606.  Efifect  of  will  upon  gift. 

607.  When  treated  as  legacj. 

S  500.  A  gift  is  a  transfer  of  personal  property, 
made  Yolnntarily  and  without  consideration. 


Gift,  how 


§  501.  A  verbal  gift  is  not  valid,  unless  the  means 
of  obtaining  possession  and  control  of  the  thing  are 
given,  nor,  if  it  is  capable  of  delivery;  unless  there  is 
an  actual  or  symbolical  delivery  of  the  thing  to  the 
donee. 

This  doctrine  is  too  well  settled  in  this  state  to  be  ques- 
tioned (Woodrufif  V.  Cook,  26  Barb^  605 ;  Hunter  «. 
Hunter,  19  id.,  631;  Huntingdon  v.  GiLmore,  14  tii, 
243 ;  Noble  v.  Smith,  2  Jokna.^  52 ;  Grangiac  v.  Arden, 
10  «i,  293;  Cook  v,  Husted,  12  id,  188);  but  the 
cases  from  which  the  strictness  of  the  rule  has  been 
derived  (Irons  v.  Smallpiece,  2  A  (fc  Ald.^  651,  and 
others)  are  not  recognized  as  good  autliority  in  Eng- 
land in  respect  to  gifts  not  in  view  of  death  (Winter  v. 
Winter,  4  Iam  Times  [N.  5.],  639;  101  Eng.  C.  L^ 
997 ;  Lunn  v.  Thornton,  1  G,  R,  381 ;  Ward  v.  Aud 
land,  16  M.  db  W.,  870,  per  Parks,  B.). 


Gift  not 
reyocable. 


g  502.  A  gift,  other  than  a  gift  in  view  of  death, 
cannot  be  revoked  by  (he  giver. 
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5503.  A  ffift  in  view  of  death  is  one  which  is  ^j^i^M'^^ 
"  of  di'ath, 

made  in  contemplation,  fear,  or  peril  of  death,  and  "^'^^ 
with  intent  that  it  shall  take  effect  only  in  case  of 
the  death  of  the  giver. 

It  has  not  been  thoug^ht  necessary  to  declare  what  may 
be  the  subject  of  a  pft  in  view  of  death,  as  in  tills 
state  there  is  no  difference  in  this  respect  between 
such  a  gift  and  any  other  transfer  of  personal  property. 
(See  Coutant  v.  Schuyler,  1  Paige,  316;  Harris  v.  Clark, 
3  y.  E,  93.) 

S  504.  A  gift  made  during  the  last  illness  of  the  when  g\ti 
giver,  or  under  circumstances  which  would  naturally  t«  •«  •> 

"  .  vii'W  of 

impress  him  with  an  expectation  of  speedy  death,  is  <^**»^**- 
presumed  to  be  a  gift  in  view  of  death. 

Merchant  p.  Merchant,  2  Bradf.,  432. 

5  506.  A  gift  in  view  of  death  may  be  revoked  by  RevocatioB 
the  giver  at  any  time,^  and  is  revoked  by  his  recovery  ^^^ 
from  the  illness,  or  escape  from  the  peril,  under  the 
presence  of  which  it  was  made,'  or  by  the  occurrence 
of  any  event  which  would  operate  as  a  revocation  of 
a  will  made  at  the  same  time.^ 

'  Merchant  v.  Merchant,  2  BrouSf.,  432. 
'  Staniland  «.  Willott,  3  Wyaa.  db  G.,  664. 
'  Bloomer  v.  Bloomer,  2  Bratff.,  339. 

S  606.  A  gift  in  view  of  death  is  not  aflfected  by  a  Bffect  of 
previous  will;  nor  by  a  subsequent  will,  unless  it  JTin.'^^^'' 
expresses  an  intention  to  revoke  the  gift. 

S  607.  A  gift  in  view  of  death  must  be  treated  as  when  tr«at 

-  ed  as  a 

a  legacy,  so  far  as  relates  only  to  the  creditors  of  the  ^^v^- 
giver. 
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OHAPTBE  IV. 

BBOOBDING  TRAJBTSFEBS. 

Substantaallj  from  1  R  S.,  755. 

Abtiols  L  What  may  be  recorded. 
IL  Mode  of  recording. 

IIL  Proof  and  acknowledgment  of  instruments. 
lY.  Effect  of  recording  or  of  the  want  thereot 


ARTICLE  L 

WHAT    MAY  BB    SBCOSDED. 

SiOliON  608.  Instruments  affecting  real  property. 
609.  Instrument  must  be  acknowledged. 
510.  When  deed  to  be  recorded. 
611.  Transfers  of  personal  propertyi  Ac. 

instm-  g  608.  Any  instniment  or  judgment,  affecting  tfae 

footing  real  title  to  leal  property,  may  be  recorded  under  this 

property.  ,        ,  mt      x^       „ 

chapter. 

The  present  statutes  authorize  deeds,  powers  of  attorney, 
wUls,  letters  patent  of  the  state,  judgments  in  partition 
Ac;,  to  be  recorded. 

instroment      S  509.  Before  an  instrument  may  be  recorded,  its 
^^w.      execution  must  be  acknowledged  by  the  person  exe- 
cuting it,  or  proved  by  a  subscribing  witness,  and 
the  acknowledgment  or  proof  certified  in  the  manner 
prescribed  by  article  III  of  this  chapter. 

When  deed      §  510.  An  instrument,  proved  and  certified  pursu- 

corded.       aut  to  scctions  524  and  525,  may  be  recorded  in  the 

proper  office,  if  the  original  is  at  the  same  time 

deposited  therein  to  remain  for  public  inspection,  but 

not  otherwise. 

1R8,,  161,  §  32. 

Transfers         g  511.  Trausfcrs  of  property  in  trust  for  the  benefit 

of  personal  '*'  tr     ir       j 

wjoperty,     of  Creditors,  and  transfers  of  or  liens  on  property,  by 
way  of  mortgage,  are  required  to  be  recorded  in 
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the  cases  specified  in  the  Title  on  special  relations 
of  Debtob  and  Obeditob,  and  the  chapter  on  Mobt- 
OAGBS,  respectively. 


ARTICLE  n. 

KOnX  OF  BBCORDIKO. 

Baanov  512.  In  what  oiflce. 
613.  Books  of  record. 
614  Duties  of  clerk,  &o. 
616.  TraDsfers  of  vessels. 

S  612.   Instraments  recorded  under  this  chapter,  in  what 
janst  be  recorded  with  the  register  of  deeds,  or,  if 
there  is  none,  with  the  clerk,  of  the  county  in  which 
the  real  property  affected  thereby  is  situated. 

S  613.  Grants,  absolute  in  terms,  and  not  intended  Books  oi 

record. 

as  mortgages,  or  as  securities  in  the  nature  of  mort- 
gages, are  to  be  recorded  in  one  set  of  books,  and 
mortgages  and  securities  in  another. 

1  R  5.,  766,  §  7. 

S  614.  The  duties  of  clerks  and  registers  of  deeds,  Duties  or 
in  respect  to  recording  instruments,  are  prescribed  by 
the  Political  Oode. 

S  616.  The  mode  of  recordine:  transfers  of  ships,  Tnosfers 

of  yessels. 

registered  under  the  laws  of  the  United  States,  is 
regulated  by  acts  of  Congress. 


ARTICLE  m. 

« 

PBOOF  AND  AOKNOWLBDOMBirr  OF  XKBTBUMSNTB. 

SicnoN  616,  617.  Bj  whom  acknowledgments  maybe  taken  in  this  state. 

618.  By  whom  taken,  without  the  state.  ^ 

619.  By  whom  taken,  without  the  United  States. 
520.  Requisites  for  acknowledgments. 

62 L   Requisites  for  acknowledgments  when  made  by 
*  women. 

621  Id. 

623.  Proof  by  sabscribing  witness. 
20 
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By  whom 
Acknow- 
ledgmento 
maybe 
taken  in 
thlB  lUte. 


U. 


Bt  whom 
takeni  with- 
ontthe 
state. 


Seotion  624  Proof  of  dee^  when  witnesses  are  dead. 
626.  What  proof  to  be  made  and  certified. 

626.  Certificate  of  acknowledgment. 

627,  628,  629.  Certificate  of  officers'  authority. 

S  516.  The  proof  or  acknowledgment  of  an  instru- 
ment may  be  made  at  any  i)lace  within  this  state, 
before  a  jadge  of  the  court  of  appeals,^  or  of  the 
supreme  court.* 

»New. 

■  1  A  iS,  766,  §  4. 

g  517.  The  proof  or  acknowledgment  of  an  instru- 
ment may  be  made,  in  this  state,  within  the  city  or 
county  for  which  the  officer  was  appointed,^  before : 

1.  A  judge  of  a  court  of  record  ;* 

2.  A  mayor  or  recorder  of  a  city  f 

5.  A  justice  of  the  peace  ;^ 

4.  A  commissioner  of  deeds  ;*  or, 

6.  A  notary  public* 

'  The  statute  (1  R  S.,  766,  §  4,)  seems  to  make  this 
limitation  only  with  respect  to  oountj  judges,  jus- 
tices of  the  peace,  and  commissioners  of  deeds.  But 
other  statutes  in  effect  limit  the  powers  of  all  judges 
of  local  courts  in  the  same  manner. 

*l  R,  S.,  756,  g  4. 

*  LaiM  of  1840,  187,  e^  238. 

*  Latoa  of  1859,  869,  ch.  360. 

§  518.  The  proof  or  acknowledgment  of  an  instru- 
ment may  be  made  without  the  state,  but  within  the 
XJnit'ed  States,  and  within  the  jurisdiction  of  the 
officer,*  before : 

1.  A  judge  of  the  supreme  court,  or  of  a  district 
court,  of  the  United  States  ;* 

2.  A  judge  of  the  supreme,  superior  or  circuit 
court  of  any  state  or  territory  ;* 

3.  The  mayor  of  any  city  ;* 

4.  Any  other  officer  of  the  state  or  territory  where 
the  acknowledgment  is  made,  authorized  by  its  laws 
to  take  the  proof  or  acknowledgment  f  or, 


r.. 
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5.  A  commissioner  api>ointed  for  the  purpose  by 
the  governmeut  of  this  state,  pursuant  to  special 
Btatutes  of  this  state.^ 

^IR  S.y  757,  §  4. 

*  LanoB  1845,  cb.  109. 

*  Latos  1848,  oh.  195. 

*  Laws  1860,  ch.  270. 

5  519.  The  proof  or  acknowledgment  of  an  in-  SjJJJ*^^,^. 
stroment  may  be  made  without  the  United  States,  ^^^ 
before :  ^^^'^' 

^^  1.  A  minister  plenipotentiary,  or  minister  extra- 
irprdinary,  or  charg4  ^ affaires^  of  the  United  States, 
jtesident  and  accredited  in  the  country  where  the 
^proof  or  acknowledgment  is  made ; 

2.  A  consul  of  the  United  States  resident  in  that 
country ; 

3.  A  judge  of  the  highest  court  of  any  of  the 
British  American  provinces,  acting  in  his  own  juris- 
dietion;  or, 

4.  The  mayor  or  chief  magistrate  of  any  city  in 
the  British  islands,  acting  in  his  own  jurisdiction. 

From  1  R  S.,  769,  §  6;  Laws  of  1829,  348,  ch.  222; 
LoMi  1845,  ch.  109. 

%  520.  The    ackuowledgment   of  an    instrument  Heqaisitet 
cannot  be  taken,  unless  the  officer  taking  it  knows,  ledgmenu. 
or  has  satifiufactory  evidence,  that  the  person  making 
snch  acknowledgment  is  the  individual  who  is  de- 
scribed in  and  who  executed  the  instrument. 

1  R.  S.,  768,  §  9. 
< 

S  521.  The  acknowledgment  of  a  married  woman  Acknow 
to  an  instrument,  purporting  to  be  executed  by  her,  ^7  maSed 

.  ,  \,  *f  ^    women. 

cannot  be  taken  within  this  state,  unless  she  ac- 
knowledges to  the  officer,  on  a  private  examination, 
apart  from  her  husband,  that  she  executed  such 
instrument  freely,  and  without  any  compulsion  or  fear 
of  her  husband. 

1  R  a,  768,  §  10. 
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Id. 


Proof  by 
■abflcrib. 
Ing  wit- 


Proof  of 
deed  when 
witneBses 
are  dead. 


What  proof 
to  be  made 
and  certi- 
lled. 


Oertlilcate 
of  acknow- 
ledgment. 


S  522.  A  conveyance  by  a  married  woman  has  the 
same  effect  as  if  she  were  unmarried,^  and  may  be 
a<3knowledged  in  the  same  manner,  except  as  men- 
tioned in  the  last  section.' 

'  This  provisioii  is  in  acoordanoe  with  the  present  law 

conoerDing  married  women. 
•  See  1  i?.  ^r.,  758,  g  11. 

• 

S  523.  The  proof  of  the  execution  of  an  instrument 
must  be  made  by  a  subscribing  witness  thereto,  who 
must  state  his  own  place  of  residence,  and  that  he 
knew  the  person  who  is  described  in  and  who  exe- 
cuted the  instrument;  and  such  proof  must  not  be 
taken,  unless  the  officer  is  personally  acquainted  with 
such  subscribing  witness,  or  has  satisfactory  evidence 
that  he  is  the  subscribing  witness  to  the  instrument. 

1  R,  S.,  U^,  §  12. 

S  524.  When  all  the  witnesses  to  an  instrument 
which  might  be  recorded  are  dead,  it  may  be  proved 
before  any  officer  mentioned  in  sections  517,  518  or 
519,  other  than  commissioners  of  deeds,  justices  of 
the  peace  and  notaries  public. 

1  R  S.,  761,  §  30. 

§  525.  The  proof  of  the  execution  of  an  instru- 
ment, in  the  case  mentioned  in  the  last  section,  must 
be  made  by  satisfactory  evidence  of  the  death  of  all 
the  witnesses  thereto,  and  of  the  Bandwriting  of  such 
witnesses,  or  of  one  of  them,  and  of  the  grantor; 
all  which  evidence  must  be  set  forth  by  the  officer 
taking  the  same,  in  his  certificate  of  the  proof. 

1  R  5.,  761,  8  31. 

§  526.  An  officer  taking  the  acknowledgment  or 
proof  of  any  instrument  mi^t  indorse  upon  the  instru- 
ment a  certificate  thereof,  signed  by  himself  person- 
ally, setting  forth  all  the  matters  required  by  law  to  be 
done  or  known  by  him,  or  proved  before  him,  on  the 
proceeding,  together  with  the  names  of  all  the  wit- 
nesses examined  before  him,  their  places  of  residence 
respectively,  and  the  substance  of  their  evidence. 

IRS.,  759,  §  15. 
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5  527.  A  certificate  of  proof  or  acknowledgment  ^^{f^*f, 
before  any  officer  in  this  state  other  than  a  judge  of  »nihoritT. 
a  court  of  record, -when  used  in  any  county  other 
than  that  in  which  he  resides,  must  be  accompanied 
by  a  certificate,  under  the  hand  and  seal  of  the  clerk 
of  the  county  in  which  the  officer  resides,  setting 
forth  that  such  officer,  at  the  time  of  taking  such 
proof  or  acknowledgment,  was  duly  authorized  to 
take  the  same,  and  that  the  clerk  is  acquaint^  with 
his  handwriting  and  believes  that  the  signature  to 
the  original  certificate  is  genuine. 

1  R  S.,  769,  §  18,  sUglitlj  modified  so  u  to  conform  to 
the  present  judicial  system. 

S  528.  When  an  instrument  is  proved  or  acknow-  uu 
ledged  before  one  of  the  officers  mentioned  in  sab- 
division  4  of  section  518,  the  certificate  of  such 
officer  must  be  accompanied  by  a  certificate  under 
tte  name  and  official  seal  of  the  clerk,  register, 
recorder,  or  pxothonotary,  of  the  county  in  which 
such  officer  resides,  or  of  the  county  or  district  court 
or  court  of  common  pleas  thereof,  si)ecifying  that 
such  officer  was,  at  the  time  of  taking  the  proof  or 
acknowledgment,  duly  authorized  to  take  the  same, 
and  that  such  clerk,  register,  recorder  or  prothono- 
tary,  is  acquainted  with  the  handwriting  of  the 
officer,  and  believes  his  signature  to  be  genuine. 

Laws  of  1848,  ch.  196,  as  amended  \>j  Law$  rf  1866|  dk 
61,  §  2. 

S  529.  When  an  instrument  is  proved  or  acknow-  li. 
ledged  before  one  of  the  commissioners  mentioned  in 
subdivision  5  of  section  518,  the  certificate  of  such 
commissioner  must  be  accompanied  by  the  certificate 
of  the  secretary  of  state  of  this  state,  attesting  the 
existence  of  the  officer,  and  the  genuineness  of  his 
signature;  and  such  commissioner  can  only  act 
within  the  city  or  county  in  which  he  resided  at 
the  time  of  his  appointment. 

1  B.  S.,  767,  §  4,  eubd,  2;  Laws  of  1846,  89,  ch.  109; 
Lawa  of  1850,  582,  c^.  270,  amended  hy  Lmob  of  1857, 
766,  ch.  788. 
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ARTICLE  IV. 


ces  to  bo 
recorded. 


Oonyey- 
ftnce,wliat 


Letter 
recorded, 
how  re- 
voked. 


XFFSCT  OF  BBCOBDING,    OB  THE   WANT  THEREOF. 

The  provisions  of  sections  16  and  1*7,  26  and  27,  and  of 
part  of  sectioDS  22,  33  and  39  of  chapter  3  of  Part  11, 
of  the  Revised  Statutes,  have  been  omitted  as  part  of 
the  law  of  evidence,  contained  in  the  Code  of  Civil 
Procedure. 

Section  630.  Conveyances  to  be  recorded. 

531.  Conveyance,  what. 

532.  Letter  recorded,  how  revoked. 

533.  Effect  of  recording  and  deposit 

534.  Certain  leases  in  counties  named  not  affected. 

§  530.  Every  conveyance  of  real  property,  other 
than  a  lease  for  a  term  not  exceeding  three  years, 
is  void  as  against  any  subsequent  purchaser  or  in- 
cumbrancer (including  an  assignee  of  a  mortgage, 
lease,  or  other  conditional  estate)  of  the  same  pro- 
perty, or  any  part  thereof,  in  good  faith  and  for  a 
valuable  consideration,  whose  conveyance  is  first  duly 
recorded. 

1  R  8.,  756,  §  1. 

g  631.  The  term  "conveyance,"  as  used  in  the 
last  section,  embraces  every  instrument  in  writing 
by  which  any  estate  or  interest  in  real  property  is 
created,  aliened,  mortgaged  or  Incumbered,  or  by 
which  the  title  to  any  real  property  may  be  affected ; 
except  wills,  executory  contracts  for  the  sale  or  pur- 
chase of  real  property,  and  powers  of  attorney. 

1  R  5.,  762,  §§  36-38. 

S  532.  No  instrument  containing  a  power  to  con- 
vey real  property,  which  has  been  recorded,  is  to  be 
deemed  revoked  by  any  act  of  the  party  by  whom 
it  was  executed,  unless  the  instrument  containing 
such  revocation  is  also  recorded  in  the  same  office 
in  which  the  instrument  containing  the  power  was 
recorded. 

1  B,  &,  763,  §§  39,  40. 
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S  533.  The  recording  and  deposit  of  an  instrument  nibct  of 
proved  and  certified  according  to  the  provisions  of  <u>d  de- 
sections  510,  524  and  525  are  constructive  notice  of 
the  execution  of  such  instrument  to  all  purchasers 
and  incumbrancers  subsequent  to  the  recording ;  but 
the  proof,  recording  and  deposit  do  not  entitle  the 
instrument  or  the  record  thereof,  or  the  transcript  of 
the  record,  to  be  read  in  evidence. 

I  R  S^  761,  g  33.  • 

5  534.  The  provisio:QS  of  this  chapter  do  not  extend  £^'^ 
to  leases  for  life,  or  for  years,  in  the  counties  of  Al-  JJm^^Sot 
bany,  Ulster,  Sullivan,  Herkimer,  Dutchess,  Oolum*  '****^ 
bia,  Delaware  and  Schenectady* 

IR  &,  763,  §  42. 


CHAPTEE  V. 

XJlirLAWPUL  TBANSFEBS. 

BKTttMt  535.  Oertain  instruments  void  against  purchasers,  fta 

536.  Not  void  against  purchaser  having  notice,  unless  fraud  if 

mutual 

537,  638.  Power  to  revoke  when  deemed  executed. 

539.  Purchaser  in  good  faith,  not  affected. 

540.  Conveyance  of  hind  adversel}*  possessed. 

541.  Other  provisions. 

S  535.  Every  instrument,  other  than  a  will,  aJBrecl-  ^SJjJenti 
ing  an  estate  in  real  property,  including  every  charge  IJlJ^iJ^* 
upon  real  property,  or  upon  its  rents  or  profits,  made  *^ 
with  intent  to  defraud  prior  or  subsequent  purchasers 
thereof,  or  incumbrancers  thereon,  is  void  as  against 
every  purchaser  or  incumbrancer,  for  value,  of  the 
same  property,  rents  or  profits. 

2  iZ.  jSl,  134,  §  1,  made  more  definite  by  the  introduction 
of  the  word  ** incumbrancer"  instead  of  using  the 
word  "purchaser"  only,  and  afterwards  explaining 
that  incumbrancers  are  purchasers,  which  would  be 
inconsistent  with  the  provisions  of  the  Code  relative 
to  mortgages.    See  §  1928. 
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Not  Toid 
against 
purchMer 
naving  no- 
tice, nDleBS 
fraud  Ib 
mutual. 


Power  to 

revoke, 

when 

deemed 

executed. 


§  536.  No  instrument  is  to  be  avoided  under  the 
last  section,  in  favor  of  a  subsequent  purchaser  or 
incumbrancer  having  notice  thereof  at  the  time  his 
purchase  was  made  or  his  lien  acquired,  unless  the 
person  in  whose  fietvor  the  instrument  was  made,  was 
privy  to  the  fraud  intended. 

2  R,  S^  134,  §  2,  modified  by  omitting  "actual  or  legal" 
before  "notioe,*'  inasmuch aa  "notice"  is  elsewhere 
defined  as  meaning  oonstructiye  as  well  as  actual 
notice. 

g  537.  Where  a  power  to  revoke  or  modify  an  in- 
strument affecting  the  title  to,  or  the  enjoyment  of,  an 
estate  in  real  property  is  reserved  to  the  grantor,  or 
given  to  any  other  person,  a  subsequent  grant  of 
or  charge  upon  the  estate,  by  the  person  having 
the  power  of  revocation,  in  favor  of  a  purchaser  or 
incumbrancer  for  value,  operates  as  a  revocation  of 
the  original  instrument,  to  the  extent  of  the  power, 
in  favor  of  such  purchaser  or  incumbrancer. 

This  provision  is  intended  to  embody  the  substance  of 
sections  3  and  4  of  2  i2L  5.,  134.  It  is  thought  that 
there  is  no  iieoesaitj  for  the  distinction  made  bj  those 
sections  between  a  power  reserved  to  the  grantor,  and 
a  power  created  in  fiivor  of  a  third  person. 

The  provision  is  also  expressly  extended  to  oS  instru- 
ments aStBcting  real  property,  as  was  no  doubt  the 
intention  of  the  statute,  and  probably  is  its  efiect 

■ 
« 

g  538.  Where  a  person  having  a  power  of  revoca- 
tion,-within  the  provisions  of  the  last  section,  is  not 
entitled  to  execute  it  until  after  the  time  at  which  he 
makes  such  a  grant  or  charge  as  is  described  in  that 
section,  the  power  is  deemed  to  be  executed  as  soon 
as  he  is  entitled  to  execute  it 

SabstantiaUy  the  same  as  2  J2L  <&,  134,  g  5. 


Purchaser 
In  good 
faiQi  not 
affected. 


§  639.  The  rights  of  a  purchaser  or  incumbrancer 
in  good  faith  and  for  value  are  not  to  be  impaired  by 
any  of  the  foregoing  provisions  of  this  chapter. 

2  A  jSL,  137,  §  6,  modified  by  adding  the  words  ''or 
ineumbranoer,"  and  by  a  slight  obange  of  phraseology. 
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5  540.  Every  grant  of  real  property,  otLer  than  ooBTCTmne* 
one  made  by  the  state,^  or  under  a  judicial  sale,  is  •^jig^y 
void,  if  at  the  time  of  the  delivery  thereof,  such  real 
property  is  in  the  actual  possession  of  a  person  claim- 
ing imder  a  title  adverse  to  that  of  the  grantor.' 

*  Brady  v.  Begun,  36  Barh.^  533:  Caadee  «.  HAywood.  34 

ul,  349;  People  v.  Mayor,  Ao,  of  N.  Y^  8  Abb,  Fr^ 

724 ;  Jackaon  v.  Gumaer,  2  Oow^  652. 
*l  R  S^  739,  g  147.    Thia  proYiaion  does  not  apply  to 

mortgagee,  which  are  not  reoQgniied  in  this  Code  aa 

grants  in  any  sense. 

S  541.  Other  provisions  concerning  unlawful  trans-  other 
fers  are  contained  in  Part  U  of  the  Fourth  Division 
of  this  Gode,  concerning  the  special  relations  of 
Bebtob  and  Greditob. 


TITLE  V. 

WILL. 

Ik  this  Title,  taken,  for  the  most  part,  from  the  existhig 
law,  are  inserted  many  new  provisions  relating  to  nan- 
cnpative  wills;  motual  and  conditional  wills;  partaal 
and  total  revocation;  revocation  of  wills  executed  m 
duplicate ;  effect  of  alteration  or  obliteration ;  wills  pro- 
cored  by  undue  influence;  republication  by  oodicfl; 
placing  power  to  devise  real  property  on  the  same 
footing  as  personal  estate;  the  execution  of  wills  in 
foreign  countries;  the  law  of  domicQ;  the  interprets- 
tkm  of  wiDs;  the  payment  and  abatement  of  legaipea. 

CiumB    L  Execution  and  revocation  of  wil]& 
n.  Interpretation  of  wills. 
UL  General  provisions  relating  to  wiQa. 


OHAPTEE  L 


BXBOUTION  AJSTD  BEVOCATION  OF  WILU 


Bautum  542.  Who  may  make  will. 

543.  Monomaniac  incompetent! 
544  WiH  procured  by  fraud,  fta 
545.  What  may  pass  by  wilL 
21 
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Section  546   Who  may  take  by  wiU. 

647.  Nuncupative  wilL 

648.  Mutual  will. 

649.  Conditional  will 

560.  Written  will|  how*  to  be  executed. 
661.  Nuncupative  will,  how  to  be  executed. 
552.  Witness  to  add  residence.    ' 

563.  Republication  by  codicil. 

554.  Will  made  out  of  this  state. 

655.  Will  not  duly  executed,  void. 

666.  Subsequent  change  of  domicil. 

557.  Wills  may  be  deposited  for  safe  keeping. 

658.  To  whom  to  be  delivered. 

559.  Will,  when  to  be  opened  by  surrogate. 

660.  Lost  or  destroyed  will. 

561.  Written  will,  how  revoked. 

562.  Evidence  of  revocation. 

563.  Revocation  by  obliteration  on  face  of  will. 
664.  Revocation  of  duplicate*. 

565.  Revocation  by  subsequent  will. 

666.  Revocation  of  subsequent  will  does  not  revive  the  first. 

667.  Revocation  by  marriage  and  birth  of  issue. 
568.  Revocation  of  woman's  will  by  marriage. 

669.  Contract  of  sale  not  a  revocation. 

670.  Charge  or  incumbrance  not  a  revocation. 
571.  Conveyance  when  not  a  revocation. 
672.  When  it  is  a  revocation. 

573.  Revocation  of  codicLl& 

674.  Afterbom  cliildi  unprovided  for,  to  succeed. 

675.  Devises  and  bequests  in  certain  cases  not  to  lapse. 

676.  Witness  to  will,  cannot  take  under  will. 

677.  When  witness  may  succeed. 
578.  Creditor  a  competent  wituess. 

AiicVwiii.  S  542.  Every  male  person  of  the  age  of  eighteen 
years  or  upwards;  aud  every  female  of  the  age  of  six- 
teen years  or  upwards,  of  sound  mind,  and  no  others, 
may  dispose  of  real  aud  personal  property,  by  a  will 
duly  executed,  according  to  the  provisions  of  this 
Code. 

2  R.  S.,  56,  §  1 ;  60,  §  21 ;  modified  by  enablmg  minora  to 
dispose  of  real  as  well  as  personal  property  by  wiU, 
and  by  omitting  the  exception  as  to  married  women. 

maTincSin.      S  ^^3.  A  pcrsou  haviug  any  insane  delusion   is 
potent.        incompetent  to  make  a  will. 

This  provision  is  new  (see  Stanton  \f,  Wetherwax,  16 
Barb.,  259;  Waring  v.  Waring,  12  Jurist,  947 ;  9  Moon 

P.  a  a,  341). 
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3  544.  A  will  or  part  of  a  will  procured  to  be  made  ^jJU?«>- 
by  dui'ess,  nieuace,  fraud  or  undue  influence,  may  be  fr»nd,  Jk 
donied  probate ;  and  a  revocation,  procured  by  the 
same  means,  may  be  declared  void. 

This  sectioQ  is  new. 

S  545.  Every  estate  and  interest  in  real  or  per-  what  maj 
sonal  property,  to  which  heirs,  husband,  widow  or  wiu. 
*  next  of  kin  might  succeed,  may  be  disposed  of  by 
will. 

From  2  R.  51,  67,  §  2. 

S  546.  A  testamentary  disposition  may  be  made  to  JJJ^^ 
auy  person  capable  by  law  of  taking  the  property  so  '''"• 
disposed  of,  except  that  no  corporation  can  take 
nnder  a  will,  unless  expressly  authorized  by  its  char- 
ter or  by  statute  so  to  take* 

2  R  S.y  67,  §  3. 

S  547.  A  nuncupative  will  of  real  or  personal  pro-  Noncin*. 
perty,  or  both,  is  valid,  when  made  in  contemplation, 
fear  or  peril  of  death : 

1.  By  a  soldier,  while  in  actual  military  service, 
whether  he  is  an  officer  or  private,  or  a  surgeon,  or  a 
servant  of  the  army ;  or, 

2.  By  a  sailor  (whether  he  is  an  ofScer  or  surgeon, 
a  marine  or  mariner,  or  a  servant  of  the  vessel),  after 
he  finally  goes  on  board  the  vessel  for  the  voyage, 
and  before  he  comes  on  shore,  in  port,  after  the 
voyage  is  over. 

Modified  from  2  R.  S.,  60,  g  •22.  By  this  section  the 
nuncupative  will  may  pass  real  as  well  as  personal  pro- 
perty; but  it  can  be  made  only  in  oontbmplation,  fear 
or  peril  of  death  (See  Prince  v.  Hazleton,  20  Johna^ 
502).  A  nuncupative  will  may  be  made  by  a  ship's 
cook  or  other  servant  (£2rp.  Thompson,  4  Bradf.^  154), 
and  while  the  ship  is  at  anchor,  as  well  as  ou  the  open 
sea  (Hubbard  v.  Hubbard,  8  N.  F.,  196). 

%  548.  A  conjoint  or  mutual  will  is  valid,  but  it  MntMi 
may  be  revoked  by  any  of  the  testators,  in  like  man- 
ner with  any  other  will. 

Ez  parte  Day,  1  Brad/,,  476. 
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CoDditlon- 
al  will. 


Written 
will,  how 
to  be  eze- 
cnted. 


NnncQM- 
tiTe  will, 
how  to  be 
executed. 


WltnesB 
to  add 
residence. 


Repoblici^ 
tion  by 
oodlcti. 


Will  made 
OQt  of  thia 
atat^ 


S  549.  A  will,  the  validity  of  which  is  made  by  its 
owa  terms  couditional,  may  be  denied  probate,  accord- 
ing to  the  event,  with  reference  to  the  condition. 

Thi8  section  is  new. 

§^550.  Every  will,  other  than  a  nuncupative  will 
authorized  by  section  547,  must  be  executed  and 
attested  as  follows : 

1.  It  must  be  subscribed  at  the  end  thereof,  by  the 
testator  himself,  or  by  some  person  in  his  presence 
and  by  his  direction ; 

2.  The  subscription  must  be  made  in  the  presence 
of  each  of  the  attesting  witnesses,  or  be  acknow- 
ledged by  the  testator  to  eofih  of  them,  to  have  been 
mode  by  him  or  by  his  authority ; 

•3.  The  testator  must,  at  the  time  of  subscribing  or 
acknowledging  the  same,  declare  to  the  attesting 
witnesses  that  the  instrument  is  his  will ;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of 
whom  must  sigi>  his  name  as  a  witness  at  the  end 
of  the  will,  at  the  testator's  request. 

From  2  R  S.,  63,  §  40. 

S  551.  A  nuncupative  will  is  not  required  to  be  in 
writing,  nor  to  be  declared  or  attested  with  any  for- 
malities. 

Hubbard  v.  Hubbard,  8  K  F.,  196. 

2  552.  A  witness  to  a  written  will  must  write, 
with  bis  name,  his  place  of  residence ;  and  a  person 
who  subscribes  the  testator's  name,  by  his  direction, 
must  write  his  own  name  as  a  witness  to  the  will. 
But  a  violation  of  this  section  does  not  affect  the 
validity  of  the  will. 

From  2  R.  5.,  64,  §  41. 

g  553.  The  execution  of  a  codicil,  referring  to  a 
previous  will,  has  the  effect  to  republish  the  will,  as 
modified  by  the  codicil. 

g  554.  A  will  of  real  or  personal  property,  or  both, 
or  a  revocation  thereof,  made  out  of  this  state  by  a 
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person  not  having  his  domicil  in  this  state,  is  as  valid, 
when  executed  according  to  the  law  of  the  place 
in  which  the  same  was  made,  or  in  which  the  tes- 
tator was  at  the  time  domiciled,  as  if  it  were  made 
in  this  state,  and  according  to  the  provisions  of  this 
chapter. 

S  555.  No  will  or  revocation  is  valid  unless  exe-  wjnnot 

*"  duly  exe- 

cuted either  according  to  the  provisions  of  this  chap-  ^"^»  ^^^^ 

ter,  or  according  to  the  law  of  the  place  in  which  it 

was  made,  or  in  which  the  testator  .was  at  the  time 

domiciled. 

The  last  two  sections  are  modified  from  2  i2L  5,  67,  §  68, 
69. 

S556.  A  will,  or  a  revocation  thereof,  duly  exe-  snbwqnent 
-    change  of 

cnted  according  to  the  law  either  of  the  place  of  domfta 
execution  or  of  the  testator's  domicil,  remains  valid 
notwithstanding  a  subsequent  change  of  his  domicil 
to  a  place,  by  the  law  of  which  the  will  or  revocation 
would  be  void. 

This  sectioD  is  now  and  overrules  the  decision  made  ia 
Moultrie  V.  Hunt,  23  Ni  F.,  394;  compare  PanKma  v. 
Lyman,  20  K  T,  103. 

g  567.  Every  surrogate,  county  clerk  or  register  wuis  maj 
of  deeds  must  deposit,  in  his  office,  any  will  delivered  ^J^{^^ 
to  him  for  that  purpose,  and  give  a  written  receipt 
to  the  depositor;  and  must  inclose  such  will  in  a 
sealed  wrapper,  so  that  it  cannot  be  read,  and  in- 
dorse thereon  the  name  of  the  testator,  his  resi- 
dence, and  the  date  of  the  deposit ;  and  such  wrapper 
must  not  be  opened  until  its  delivery  under  the  pro- 
visions of  the  next  section. 

2  R  S.,  405,  §  68. 

S  558.  A  will  deposited  under  the  provisions  of  S^bl^d^" 
the  last  section  must  be  delivered  only :  "^•'^ 

1.  To  the  testator  in  person ; 
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2.  Upon  his  written  order,  duly  proved  by  the 
oath  of  a  subscribing  witness ; 

3.  After  his  death,  to  the  person,  if  any,  named 
.  in  the  indorsement  on  the  wrapper  of  the  will ;  or, 

4.  If  there  is  no  such  indorsement,  and  if  the  will 
was  not  deposited  with  the  surrogate  having  juris- 
diction of  its  probate,  then  to  the  surrogate  who  has 
jurisdiction. 

2  R  S,,  405,  §  69. 

to 'be  ^^^  S  359.  The  surrogate  with  whom  a  will  is  deposited, 
twN^to^  or  to  whom  it  is  delivered,  must,  after  the  death  of 
the  testator,  publicly  open  and  examine  the  will  and 
file  it  in  his  office;  there  to  remain  until  duly  proved, 
or  deliver  it  to  the  sunogate  having  jurisdiction  of 
its  probate. 

2  R  S,  406,  §  70. 

ig8tord0.       g  560.  A  lost  or  destroyed  will  of  real  or  personal 

^'^  property,  or  both,  may  be  established  in  the  cases 

provided  in  the  Oodb  of  Oivil  Procedtjrb. 

The  referenoe  is  to  sectioD  12  of  Appendix  D,  in  the 
orig^al  draft  of  this  Code. 

.5iii!h!?w         S  561.  Except  in  the  cases  in  this  chapter  men- 
TOToked.      tioned,  no  written  will,  nor  any  part  thereof,  can  be 
revoked  or  altered^  otherwise  than : 

1.  By  a  written  will,  or  other  writing  of  the  testator, 
declaring  such  revocation  or  alteration,  and  executed 
with  the  same  formalities  with  which  a  will  should 
be  executed  by  such  testator ;  or, 

2.  By  being  burnt,  torn,  canceled,  obliterated  ot 
destroyed,  with  the  intent  and  for  the  purpose  of 
revoking  the  same,  by  the  testator  himself,  or  by  some 
person  in  his  presence  ctnd  by  his  direction. 

2  R  S..  64,  g  42. 


iTidenoo  of      ^  562.  When  a  will  is  canceled  or  destroyed  by 
Won-  any  other  person  than  the  testator,  the  direction  of 
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the  testator,  and  the  fact  of  such  injury  or  destruc- 
tion, must  be  proved  by  two  witnesses. 

ih. 

S  563.  A  revocation  by  obliteration  on  the  face  of  R«yorAtinn 
the  will  may  be  partial  or  total,  and  is  complete  uw  0°  <^<'« 
if  the  material  part  is  so  obliterated  as  to  show  an 
iatention  to  revoke ;  but  where,  in  order  to  effect  a 
new  disposition,  the  testator  attempts  to  revoke 
a  provision  of  the  will,  by  altering  or  obliterating  it 
on  the  face  thereof,  such  revocation  is  not  valid 
unless  the  new  disposition  is  legally  effected. 

McPherson  v.  Clark,  3  Brad/.^  92. 

S  564.  The  revocation  of  a  will,  executed  in  dupll-  BerocatJon 

.  of  dapli* 

cate,  may  be  made  by  revoking  one  of  the  duplicates.  "«• 

5  665.  A  prior  will  is  not  revoked  by  a  subsequent  Revocation 
will,  unless  the  latter  contains  an  express  revocation,  4°<»<  ^<"- 
or  provisions  wholly  inconsistent  with  the  terms  of 
the  former  will;  but  in  other  cases   the   prior  will 
remains  effectual  so  far  as  consistent  with  the  pro- 
visions of  the  subsequent 'will. 

Conoyer  v.  Hoffman,  15  Abb,  Pr.^  100;  Robioson  v. 
Smith,  13  A\ib.  Ft.,  369;  McLcwkej  v.  Reid,  4  Bra4f^ 
334;  Nelflon  tr.  MoQiflbrt,  3  Barb.  CK,  168;  Brant  v. 
WUlaon,  8  Cow^  56. 

S  566.  If,  after  making  a  will,  the  testator  duly  B«Toeati<ni 
makes  and  executes  a  subsequent  will,  the  destrnc-  qnentwiu 

^  '  does  not 

tion,  canceling  or  revocation  of  the  latter  does  not  jjj|y«  ^ 
levive  the  former,  unless  it  appears  by  the  t^rms  of 
such  revocation  that  it  was  bis  intention  to  revive 
the  prior  will,  or  unless  after  such  destruction,  can- 
celing or  revocation,  he  duly  republishes  the  prior 
wiU. 

2  R,  5.,  65,  §  53. 

S  567.  If,  after  having,  made  a  t\  ill  the  testator  ReTocatioa 
marries,  and  has  issue  of  such  marriage,  bom  either  and  binh 
in  his  lifetime  or  after  his  death,  and  the  wife  or 
issne  survives  him,  the  will  is  to  be  deemed  revoked, 
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4  * 

unless  provision  has  been  made  for  such  issue  by 
some  settlement,  or  unless  such  issue  are  provided 
for  in  the  will,  or  in  such  way  mentioned  therein  as 
to  show  an  intention  not  to  make  such  provision; 
and  no  other  evidence  to  rebut  the  presumption  of 
such  revocation  can  be  received. 

2  R  8^  64,  §  43. 

S?^SS?s      S  S68.  A  will  executed  by  an  unmarried  woman  is 
Jjj^^     revoked  by  her  subsequent  marriage. 

2  R  3.,  64,  §  44. 

SfMoTSota  S  569.  An  agreement  made  by  a  testator,  for  the 
revocation,  gale  or  transfer  of  property  disposed  of  by  a  will  pre- 
viously made,  does  not  revoke  such  disposal ;  but  the 
property  passes  by  the  will,  subject  to  the  same 
remedies  on  the  testator's  agreement,  for  a  specific 
performance  or  otherwise,  against  the  devisees  or 
legatees,  as  might  be  had  against  the  testator's  suc- 
cessors, if  the  same  had  passed  by  succession. 

2  R  S.,  64,  §  45. 

SSLfflJ  or  §  570.  A  charge  or  incumbrance  upon  any  real  or 
revoSuol*  P^^soual  property,  for  the  purpose  of  securing  the 
payment  of  money,  or  the  performance  of  any  other 
obligation,  is  not  a  revocation  of  a  will  relating  to  the 
same  property,  previously  executed ;  but  the  disposi- 
tions made  by  the  will  take  effect  subject  thereto. 

2  i2L  ^,  64,  §  46. 

conTey-  g  571.  A  couveyauce,  settlement,  or  other  act  of  a 

Ance,  when 

jot » revo-  testator,  by  which  his  interest  in  a  thing  previously 
disposed  of  by  his  will  is  altered,  but  not  wholly 
divested,  is  not  a  revocation  ;  but  the  will  passes  the 
property  which  would  otherwise  devolve  by  succes- 
sion. 

2  R  S.,  65,  §  47. 

J??^tiin.*  S  572.  If  the  instrument,  by  which  an  alteration  is 
made  in  the  testator's  interest  in  a  thing  previously 
disposed  of  by  his  will,  expresses  his  intent  that  it 
shall  be  a  revocation,  or  if  it  contains  provisions 
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TrhoUy  incoDsistent  with  the  terms  and  nature 
of  the  testamentary  disposition,  it  operates  as  a 
revocation  thereof,  unless  such  inconsistent  provi* 
sions  depend  on  a  condition  or  contingency,  by 
reason  of  which  they  do  not  take  effect. 

2  It  &,  65,  §g  47,  ia 

5  573.  The  revocation  of  a  will  revokes  all  its  ReTocation 

*;,  ofcodicUs. 

codicils. ' 

S574.  Whenever  a  testator  has  a  child  bom  after  Aftw-bom 
child,  wi* 

the  makine:  of  his  will,  either  in  his  lifetime  or  after  his  P'?^*?®^^ 

o  '  for,  to  tao- 

death,  and  dies  leaving  such  child  unprovided  for  by  **^ 
any  settlement,  and  neither  provided  for  nor  in  any 
way  mentioned  in  his  will,  the  child  succeeds  to  the 
same  portion  of  the  testator's  real  and  personal  pro- 
perty, that  he  would  have  succeeded  to  if  the  testator 
had  died  intestate. 

2  R.  5.,  66,  §  49. 

g  675.  Whenever  any  real  or  personal  property  is  neyiMw 
disposed  of  by  will  to  a  descendant  or  a  brother  or  qaeets,  in 

"^  certain 

sister  of  the  testator,  and  such  legatee  or  devisee  dies  ?««•  »<>*  ^ 
during  the  lifetime  of  the  testator,  leaving  a  successor 
who  survives  the  testator,  such  disposition  does  not 
lapse,  but  the  thing  so  disposed  of  vests  in  the  sur- 
viving successors  of  the  legatee  or  devisee,  as  if  such 
legatee  or  devisee  had  survived  the  testator  and  had 
died  intestate. 

2  R  iSr.,  66,§62;    substituting  "  sucoesaora  *'  for  "de- 
Bcendaiits.'' 

5  576.  K  a  person  is  an  attesting  witness  to  the  wttii«M  to 
execution  of  a  will  wherein  any  beneficial  devise,  ukeundSr 

will* 

legacy,  interest  or  power  of  appointment  of  any  real 
or  personal  property,  is  made  to  such  witness,  and 
the  will  cannot  be  proved  without  his  testimony,  the 
devise,  legacy,  interest  or  power  is  void  so  far  only 
as  concerns  such  witness,  or  any  one  claiming  under 
him,  and  the  witness  is  competent  to  prove  the  exe- 
cution of  the  i?ill. 

Modified  from  2  R  S.,  65,  §  60;  omitting  the  disqualify 
'    catioD  of  husband  or  wife  of  witness. 

■ 

22  .         •  . 
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WheD  wlt- 
nesa  may 
lacceed. 


Creditors 
eompetent 
witness. 


S  577.  An  attesting  witness  to  a  mil,  without 
whose  testimony  it  cannot  be  proved, '  and  who 
woald  have  been  entitled  to  a  share  of  the  testator's 
estate  in  case  the  will  had  not  been  established,  suc- 
ceeds to  the  same  portion  of  the  testiator's  estate  that 
he  would  have  succeeded  to  if  the  testator  had  died 
iatestate,  not  exceeding  the  value  of  the  devise  or 
bequest  to  him  in  the  will. 

2RS.,  66,  §61. 

S  578.  A  creditor,  whose  debt  is  by  a  will  charged 
upon  property,  is  not  thereby  disqualified  as  a  wit- 
ness 'to  prove  the  execution  of  the  will. 

2  R  5.,  67,  g  6.  These  three  sectioos  are  retained 
because  they  seem  to  correspond  to  the  ezoeptions 
made  bj  the  present  Oode  of  Procedure  to  the  admis- 
Biou  of  parties  in  interest  as  witnesses. 


CHAPTER  11. 

DSfTBBPBETATION  OF  WILLS,  AND  EFFECT  OF  VARIOUS 

PROVISIONS. 


SaonoN  0*79. 
680. 
581. 
582. 
'683, 
686. 
587. 
588. 
589. 
•  590. 
591. 
592. 
593. 
594, 
596. 
597. 
698. 
599. 
600. 
601. 
602. 
'603. 
604. 


Testator's  intention  to  be  carried  out 

Intention  to  be  ascertained  from  the  wilL 

Rules  of  interpretation. 

Several  instruments  are  to  be  taken  together. 

584^  685.  Harmonizing  various  parts. 

Words  taken  in  ordinary  sense. 

Words  to  receive  an  operative  construction. 

Intestacy  to  be  avoided. 

Effect  of  technical  words. 

Technical  words  not  necessary.    * 

Certain  words  not  necessary  to  pass  a  fee. 

Power  to  devise,  how  executed  by  terms  of  wilL 

Devise  or  bequest  of  all  real  or  all  personal  property,  or  both. 

695.  Residuary  clause. 

"Heirs,"  "relatives,"  "issue,"  "descendants,"  ko. 

Words  of  donation  and  of  limitation. 

To  what  time  words  refer. 

Devise  or  bequest  to  a  class. 

When  conversion  takes  effect. 

Wheu  child  bom  afler  testator's  death  takes  under  wilL 

Mistakes  and  omissions. 

When  devises  and  bequests  vest. 

When  cannot  be  divested. 
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• 

8icnoK  605.  Death  of  devisee  or  legatee. 

,  606.  Interests  id  remaiDder  are  not  affected. 

607.  Conditional  devises  and  bequests. 

608.  Ck)ndition  precedent,  what. 

609.  Effect  of  condition  precedent 

610.  Ck)nditions  precedent,  when  deemed  performed. 

611.  Conditions  subsequent,  what. 

612.  Devisees,  Ac,  take  as  tenants  in  common. 

613.  Advancements  when  ademptions. 

S  579.  A  will  is  to  be  construed  according  to  the  Testator's 

:.  ^  Intention  to 

"itention  of  the  testator.*    Where  his  inteDtion  can-  Jj""*** 
'^ot  have  effect  to  its  full  extent,  it  must  have  effect 
^  ^  as  possible.* 

'  1  A  5.,  748,  §  2;  Brown  v.  Ljon,  6  K  F.,  420;  see 

Christie  v.  Phyfe,  19  id,,  348. 
*  Kane  v.  Gotl,  24  Wend.,  665;  Savag;e  v.  Burnham^  17 

K  r.,  677;  Doe  v.  Gallini,  6  B.  db  Ad.,  621. 

/  ^30.  In  case  of  uncertainty,  arising  upojQ  the  face  intention 
o(»  ^w-iU,  as  to  the  application  of  any  of  its  provisions,  Sl^jJif®™ 
the  teatator's  iiitention  is  to  be  ascertained  from  the 
\7ords  of  the  will,  takiug  into  view  the  circumstances 
under  which  it  was  made ;  exclusive  of  his  oral  de- 
clarations. 

See  Bullock  v.  Evans,  9  K  of  L.  Cos.,  24;  Maddison  v. 
Chapman,  6  Jur.  [K  ^.],  277. 

5  581.  In  interpreting  a  will,  subject  to  the  law  of  Rnies  of 
^^^  state,  the  rules  prescribed  by  the  following  seo-  «<«• 
tions  of  this  chapter  are  to  be  observed,  unless  an 
mteation  to  the  contrary  clearly  appears. 


582.  Several  testamentary  instruments,  executed  serenii  in- 

hv  f  f.^  ,  atniin<ints 

J  ''ae  same  testator,  are  to  be  taken  and  construed  ^^^^* 
S^ther  as  one  instrument. 


Howland  v.  Union  Theo.  Sem.,  6  N.  7.,  193,  214;  Haven 
V.  HaveUf  1  Red/.  Surr.j  374;  Jauncej  v.  Att'y-Gen., 
.    3  Giff.,  308;  Stone  v.  Evans,  2  Aik,,  86. 

9  583.  All  the  parts  of  a  will  are  to  be  construed  in  Harmonu 
r^l^tioij  to  each  other,^  and  so  as  if  possible  to  form  oS  Jarti. 
^^^  Consistent  whole,*  but  where  several  parts^  are 
absolvitely*  irrecoucilable,  the  latter*  must  prevail. 

'  Arcularius  v.    Geisenhainer,  3  ^ot^.,  64;  affirmed  25 
Barb.,  403 ;  Egerton  v,  Conklin,  25  Wend.,  224^  238; 


172  THE  CIVIL  CODE 

Oovenhoven  v.  Shuler,  2  Paige,  130 ;  Ford  9.  Ford, 
6  Harej  492 ;  Stewart  v.  Jones,  3  De  Qtx  A  «7I,  632. 

*  Garter  v.  Hunt^  40  Barb.,  391 ;   Morrall  «.  Sutton,  1 

PkiUips,  533;  Mutter's  estate,  38  Peitn.  St,  314; 
Jennings  v.  Newman,  10  Sim.,  223. 
'  Whether  in  the  same  sentence  or  in  different  sentences, 
MorraU  v.  Sutton,  1  Phillips,  537,  547. 

*  Barclay  «.  Maskeljne,  H,  R.  V,  Johns ^  131 ;  Sweet  v. 

Chase,  2K  T.,  79 ;  Govenlioven  v.  Shuler,  2  Potye,  12X 

*  Trustees  of  Theolog.  Seminary  v.  Kellogg,  16  K  7.,  88; 

Norris  v.  Beyea,  13  N.  F.,  284;  Campbell  v.  Raw- 
don,  18  K,  Y.,  414;  Griffen  v.  Ford,  1  Bosw.,  123; 
Bradstreet  v.  Clarke,  12  Wend,,  602. 

1^  S  584.  A  clear  and  distinct  devise  or  bequest  can- 

not be  affected  by  any  reasons  assigned  therefor,^  or 
by  any  other  words  not  equally  clear  and  distinct,* 
or  by  inference  or  argument  from  other  parts  of  the 
will,^  or  by  an  inaccurate  recital  of  or  reference  to 
its  contents  in  another  part  of  the  will/ 

^  Cole  V.  Wade,  16  Ves.^  46;  see  Thompson  «.  Whitlock, 
6  Jur.  [N,  &\  991. 

*  ThomhiU  v.  Hall,  2  CI.  A  ^,  22 ;  Barclay  v.  Maskeljno, 

K  R  F.  Jofms.,  12Q,  This  rule  applies  equally  to 
•  prior  (Greenwood  v.  Sutcliffe,  14  C.  R,  226)  aud  t<^ 
subsequent  words  (Arcularius  v,  Geisenhainer,  3 
Brad/.,  75;  affirmed  25  Barb.,  403;  Kiven  v.  Old- 
field,  ^  Bb  Cfex  d:  X,  BO;  Borrell  v.  Haigh,  2 
Jw.,  229). 
'  Campbell  v.  Harding,  2  Russ.  dk  M.,  409 ;  Jennings  «. 
Newman,  10  Sim.,  223. 

*  Hillersdon  v.  Lowe,   2  Bare,  355,  372 ;   Mortimer  v. 

Hartley,  3  De  Gex  A  Sm.,  332. 

"•  g  585.  Where  the  meaning  of  any  part  of  a  will  is 

ambiguous  or  doubtful,  it  may  be  explained  by  any 
reference  thereto,  or  recital  thereof,  in  another  part 
of  the  will. 

See  Hyatt  v.  Pugsley,  23  Barb.,  285 ;  Marsh  v.  Hague 
1  Edw.,  174. 

ukJS'in  S  586.  The  words  of  a  will  are  to  be  taken  in  their 

2^f^  ordinary  and  grammatical  sense,  unless  a  clear  inten- 
tion to  use  them  in  another  sense^  can  be  collected, 
and  that  other  can  be  ascertained.* 

'  Hone  V.  Tan  Schaick,  3  K  7.,  538 ;  Cromer  v.  Pinckney,  3 
Barb,  Ch.,  466 ;  Bullock  v.  Downes,  9H.qfL,  Cos.,  24. 
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*  De  Nottebeok  «.  Astor.  13  A:  F,  98;  affirming  a  C, 

16  Barb.,  412:  Bradhurat  v.  Bradhuret,  I  Paiffe, 
331;  OoveDhoven  v.  Shuler,  2  td.,  122;  Rathbone 
V.  Djckman,  3  tei,  9 ;  Grosbj  tr.  Wendell,  6  uL,  648. 

^  587.  The  words  of  a  will  are  to  receive  an  inter-  words  to 

*^  receive  aa 

pretation  whicli  will  give  to  every  expression  «oine  JJJJ^ 
effect,  rather  than  one  which  will  render  any  of  the  ^^^'^ 
expressions  inoperative. 

Oriffen  v.  Ford,  1  Boaw.,  123,  140;  Mason  v.  Jones,  2 
Barb.,  229;  Butler  v.  Butler,  3  Barb.  CK  304;  Pond  v. 
Bergh,  10  Paige,  140;  Doe  v.  Gallmi,  5  B.  (fe  AdL,  621 ; 
B  Add:  El,  340 ;  see  Ghrystie  v.  Phjfe,  19  K  T,  348. 

S  588.  Of  two  modes  of  interpreting  a  will,  that  is  intestacy 
to  be  preferred  which  will  prevent  a  total  intestacy,  aroided 

Booth  V.  Booth,  4  Vea.,  407. 

S  589.  Technical  words  in  a  will  are  to  be  taken  in  sifect  or 

,  technical 

their  techqical  sense,^  unless  the  context  clearly'  indi-  words. 
cates  a  contrary  intention.^ 

^  Moore  v.  Lyons,  25  Wend.,  164,  166;  Campbell  v.  Raw 
don,  18  J9:  F.,  417 ;  Brown  v.  Lyon,  6  N,   T.,  419 ;  • 
Jackson  v.  Luquere,  6  Oow.,  228 ;  Jenkins  v.  Hoghes, 
S  Kof  L.  Cos.,  671 ;  Doe  v.  Perratt,  6  Man.  dk  Gr^ 
335,  342,  360. 

*  Doe  V.  Gallmi,  6  R  d:  Ad,  ^21 ;  3  Ad.  di  EL,  UO ; 

Jesson  V.  Wright,  2  Bligh.,  57. 

*  Corrigan  v.  Kieman,  1  Brad/.,  208 ;  Sherwood  v,  Sher- 

wood, 3  id,  230;  De  Kay  v.  Irring,  6  i>eii.,  646; 
Parks  V.  Parks,  9  Paige,  107. 

S  590.  Technical  words  are  not  necessary  to  give  Technical 
effect  to  any  species  of  disposition  by  a  will.  necessary. 

'        Jackson  v.  Lnquere,  6  Oow»,  228 ;  Parks  v.  Parks,  9  Paige, 
117. 

S  591.  The  term  "  heirs,"  or  other  words  of  inheri-  oeruin 
tance,are  not  requisite  to  devise  a  fee,  and  a  devise  n^^eMuy 

to  pass 

of  real  property  passes  all  the  estate  of  the  testator,  *'««* 
unless  otherwise  limited. 

IR&,  748,  §  1 ;  to  similar  effect,  I  Vid.,  a  26,  g  ^6,  28. 

§  592.  BeaP  or  personal'  property  embraced  in  a  Power  to 

.       -       .  .  ..r  .  •  derise,  how 

power  to  devise,  passes  by  a  will  purporting  to  devise  J2?^^  ^ 
all  the  real  or  personal  property  of  the  testator.  ^*^ 

nS,  S.,  737,  §126. 
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■Van  Wert  V.  Benedict,  1  Brad/.^  123;  Araory  t;.  Mere- 
dith, 7  AUen^  397.  See  a  similar  provision,  I  VicL,  c. 
26,  §  27,  as  regards  a  general  and  beneficial  power. 

g  593.  A  devise  or  bequest  of  all  the  testator's  reaU 
or  personal'  property,  in  express  terms,  or  in  any  other 
terms  denoting  his  intent  to  dispose  of  all  his  real  or 
personal  property,  passes  all  the  real  or  personal  pro- 
perty which  he  was  entitled  to  dispose  of  by  will  at 
the  time  of  his  death. 

»  2  R  S.,  57,  §  5. 

^  McNaiighton  v.  McNaughton,  41  Barh.j  60. 

g  594.  A  devise  of  the  residue  of  the  testator's 
estate,  property,  or  real  property,  passes  all  the  real 
property  which  he  was  entitled  to  devise  at  the  time  of 
his  death,  not  otherwise  effectually  devised  by  his  will. 

It  has  been  doubted  (Van  CorUandt  v.  Kip,  1  HtU^  596 ; 
7  ia,  362;  see  Prescott ».  Prescott,  7  Meic.,  141,  146) 
whether  this  is  the  effect  of  a  residuarj  devise,  ezoept 
where  the  beneficial  taker  under  the  prior  deviae  is 
the  same  person  as  the  residuary  devisee  (see  Tucker 
V.  Tucker,  5  N.  Z,  421),  where  the  prior  devise  has 
been  revoked  by  the  testator  (Kip  t;.  Van  Oortlandt,  7 
BiUf  346),  or  where  the  prior  devise  is  only  a  charge 
upon,  and  not  an  exception  from  the  residuary  deviae 
(Cook  V.  Stationers'  Co.,  3  MyL  da  K^  262). 

%  595.  A  bequest  of  the  residue  of  the  testator's 
estate,  property  or  personal  property,  passes  all  the 
personal  property,  which  he  was  entitled  to  bequeath 
at  the  time  of  his  death,  not  otherwise  effectually 
bequeathed  by  his  will. 

S  596.  A  testamentary  disposition  to  "heirs,"  "  rela- 
tions," " nearest  relations,"  "representatives,"  "legal 
representatives"  or  "personal  representatives,"  or 
"family,"  "issue,"  "descendants,"  "nearest"  or 
"  next  of  kin  "  of  any  person,  without  other  words  of 
qualification,  and  when  the  terms  are  used  as  words 
of  donation  and  not  of  limitation,  vests  the  property* 

*  If  the  provisions  or  Appendix- A  to  the  draft  of  this  Code  are  adopted,  the 
following  words  should  be  substituted  for  the  words  following  the  asterisk :  "  If 
real,  in  those  who  would  be  entitled  to  succeed  to  the  property  of  such  person 
according  to  the  chapter  on  Succession  to  Keal  Property  ;  if  personal,  then  in  those 
who  womd  be  entitled  according  to  the  chapter  on  Bncceasion  to  Personal  Pro- 
perty." 


\ 
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io  those  who  would  be  entitled  to  succeed  to  the  pro- 
perty of  such  persoD,  according  to-  sections  642  and 
W  of  this  Oode. 

S  597.  The  terms  mentioned  in  the  last  section  wordior 

donation 

are  used  as  words  of  donation,  and  not  of  limitation,  f°d<>f 

limitation. 


n  the  property  is  given  to  the  person  so  desig- 
nated, directly,  and  not  as  a  qualification  of  an  estate 
givdn  t^  the  ancestor  of  snch  person. 

5  B9S.  Words  in  a  will  referring  to  death^  or  survi-  to  what 
vor8liij>,»  simply,  relate  to  the  time  of  the  testator's  f«fe'- 
deatli,  unless  possession  is  actually  postponed,  when 
they  must  be  referred  to  the  time  of  possession. 

'Adams  v.  Beekman,  1  Faige^  631 ;  Ive  v.  King,  16  Beav.^ 
41;  Howard  v.  Howard,  21  Beav.,  550;  Schenck  v, 
Agnew,  4  Kay  <k  «/.,  406. 
*YouQg  V.   Robertson,   4  Macq.^   319,   330;  Young  v, 
Davies,  9  Jur.  {H  5.X  399.     The  contrary  was  held 
as  to  real  property  in  Moore  v.  Lyons,  25  TTend,  ]  19, 
on  the  supposed  English  rule;  but  that  rule  does  not 
exist  (Taaffe  v.  Conner,  10  ff,  of  L.  Cas,^  77 ;  22 
Beav.,  271). 
It  makes  no  differenoe  that  there  is  a  postponement 
without  any  preceding  life  interest  (Hodgson  v.  Mickle- 
thwaite,  2  Drewry,  294).    This  rule  is  not  now  law 
when  the  life  tenant  dies  before  the  testator  (Spurrell 
V.  Spurrell,  11  Rare,  154). 

S  599.  A  testamentary  disposition  to  a  class  includes  Devise  or 

.-,...  ,  bcqueet  to 

every  person  answenng  the  description  at  the  testa-  •  cTms. 
tor's  death  ;^  but  when  the  possession  is  postponed 
to  d  future  period,  it  includes  also  all  persons  coming 
within  the  description,  before  the  time  to  which  pos- 
session is  postponed.' 

'  'Tucker  v.  Bishop,  16  Ni  F.,  402 ;  Campbell  v.  Rawdon, 
18  ^  r,  415.  Persons  who  die  before  the  testa- 
tor are  not  included  (Stires  v.  Van  Rensselaer,  2 
Bradf.,  172;  Campbell  v.  Bawdon,  18  N.  T,,  414^ 
415). 
'Tucker  v.  Bishop,  16  N.  F,  402;  Johnson  v.  Yalentine, 
4  Sandf^  36.  To  the  contrary,  Doubleday  v.  New- 
ton, 27  Barb.,  444. 

!  5  600.  When  a  will  directs^  the  conversion  of  real  when  ^ 

'  -I      ,     .  convoraioa 

r  property  into  money,  such  property  and  all  its  pro-  takotaawt. 
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ceeds  mast  be  deemed  personal  property,*  from  the 
time  of  the  testator's  death.' 

Forsyth  v.  Rathbone,  34  Barb.^  405;  Fovrler  v.  Depau, 

26  Barb,,  239;  Harria  v.  Clark,  7'^  71,  260;  Phelpa 

V.  Pond,  23  N,  F.,  76. 
'Meakings  v.  Cromwell,  6  K  K,  136;  King  v.  Woodhull, 

3  Edw.,  79;  Bramhall  v.  Ferria,  14  K  7,,  46;  John* 

Bon  V.  Bennett,  39  Bcurb.,  262. 
'Kane  v.  Gott,  24  Wend.,  669. 

S  601.  A  child  conceived  before,  but  not  bom  until 
after  a  testator's  death,  or  any  other  period  when  a 
disposition  to  a  class  vests  in  right  or  in  possession, 
takes,  if  answering  to  the  description  of  the  class. 

Rawlins  v.  Rawlins,  2  Oox,  425:  Trower  v.  Butts,  1  Sim. 
dk  StiL,  181 ;  Jenkuss  v.  Frejer,  4  Paige,  63. 

S  602.  When,  applying  a  will,  it  is  found  that 
there  is  an  imperfect  description,*  or  that  no  person* 
or  property'  exactly  answers  the  description,  mistakes^ 
and  omissions  must  be  corrected,  if  the  error  appears 
from  the  context  of  the  will  or  from  competent  ex- 
trinsic evidence.' 

^Fleming  v.  Fleming,  8  Jur.  (^  S.),  1042. 

'Conollj  V.  Pardon,  1  Paige,  291;  Smith  v.  Smith,  4  uL, 
271;  Wightman  v.  Stoddar^  3  Brad/.  405;  Hart  v. 
Marks,  4  td,  161;  Lee  v.  Pain,  4  Rare,  249. 

'Roman  Oath.  Asylum  v.  Emmons,  3  Bradf.,  144;  Smith 
V.  Wyckoff;  3  Sandf.  Ch.,  82,  88. 

^Hart  V.  Tulk,  3  Ih  Gex,  M.  A  G.,  800. 

*  Stanley  v.  Stanley,  2  Johns,  A  Sem,,  613;  see  Blandell 
V.  Gladstone,  I  Phillips,  279.  The  testator's  declara- 
tions are  generally  inadmissible  (Doe  v.  Hiscodcs,  6 
Mees.  ds  W.,  663.'  To  the  contrary,  Ez  parte  Hornby, 
2  Brad/.,  420).  Otherwise  if  the  words  are  equally 
descriptive  of  several  persons  (Doe  v.  Allen,  12  Ad 
dfe  ^  451 ;  Fleming  v.  Fleming,  8  Jur.  [M  S.],  1042) 
or  subjects  of  ownership  (See  Douglass  v.  Fellows,  1 
Kay,  114,  120). 

S  603.  Testamentary  dispositions,  including  devises^ 
and  bequests'  to  a  person  on  attaining  majority,  are 
presumed  to  vest  at  the  testator's  death. 

'Post  V.  Hover,  30  Barb.,  312,  319. 
*Dupre  V.  Thompson,  8  Barb^  537. 
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S  604.  A  testamentary  dispoBition,  when  vested,  ^^^^^a* 
cannot  be  divested  unless  upon  the  oocarrenoe  of  the  divested, 
precise  contingency  prescribed  by  the  testator  for 
that,  purpose. 

Williams  v,  Jones,  1  Ru88^  617  ;  Humbenton  v.  Stanton, 
1  Vea.dh  B,,  485. 

S  605-  If  a  devisee  or  legatee  dies  daring  the  life-  ^*^^ 
time  of  the  testator,  the  testamentary  disposition  to  leK**^- 
him  fails,  unless  an  intention  appears  to  substitute 
some  other  in  his  place. 

Savage  V.' Burnham,  17  3^  F,  675. 

S606.  The  death  of  a  devisee^  or  legatee*  of  a  intemtoia 
^  remainder 

limited  interest,  before  the  testator's  death,  does  not  ^^^X 

aifected. 

defeat  the  interests  of  persons  in  remainder,  who  sur- 
vive the  testator. 

'  Downing  «.  Marthall,  26  N,  F.,  370;  23  H^w,  Pr.,  7 ; 

Campbell  v.  Rawdon,  18  K.  7.,  421. 
*  Downing  v,  Marshfd!,  23  JV.  K,  370. 

S607.  A  conditional  disposition  is  one  which  de-  oondition. 
al  devises 

pends  upon  the  occurrence  of  some  uncertain  event,  u<i  be- 
by  which  it  is  either  to  take  effect  or  be  defeated. 

S  608.  A  condition  precedent  in  a  will  is  one  which  conjMtion 
is  required  to  be  fulfilled  before  a  particular  disposi-  ^^^^ 
tion  takes  effect. 

S  609.  Where  a  tsestamentary  disposition  is  made  Bffectof 
npon  a  condition  precedent,  nothing  vests  until  the  precedent. 
condition  is  fulfilled ;  except  where  such  fulfillment 
is  impossible,  in  which  case  the  disposition  vests, 
unless  the  condition  was  the  sole  motive  thereof,  and 
the  impossibility  was  unknown  to  the  testator,  or 
arose  from  an  unavoidable  event  subsequent  to  the 
execution  of  the  will. 

5610.  A  condition  precedent  in  a  will  is  to  be  ^^J^^jj^ 
deemed  performed  when  the  testator's  intention  has  ^^^j^^d 
been  substantially,  though  not  literally,  complied  if^^^^^ 
with. 

23 
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JJb^^Jqu'i^t,      S  611-  A  coudition  subsequent  is  where  an  estate 

what.         ^jj.  interest  is  so  given  as  to  vest  immediately,  subject 

only  to  be  divested  by  some  subsequent  act  or  event 

MdiJI^tees      S  612.  A  devise^  or  legacy*  given  to  more  than  one 
UitofncSiSl  person  vests  in  them  as  owners  in  common. 

moD. 

*  1  B.  S,,  '727,  §  44. 

*  To  the  contrary,  see  Putnam  v.  Putnam,  4  Bradf.^  308. 

mtnto^\^eii      S  ^13.  Advancemouts  or  gifts  are  not  to  be  taken 
^o^y       as  ademptions  of  general  legacies,  unless  such  inten- 
tion is  expressed  by  the  testator  in  writing. 

This  provision  is  new. 


CHAPTER  in. 

GENEBAL  PBOVISIOKS. 

BicnON  614.  Nature  and  designations  of  legacies 

1.  Specific. 
*  2.  Demonstrative. 

3.  Annuities. 

4.  Beaiduaiy. 

5.  GtoneraL 

616.  Order  of  sale  in  caae  of  an  intestate. 

616.  Order  of  sale  in  case  of  a  testator. 

617,  618.  LegacieSi  how  charged  with  debts. 

619.  Abatement. 

620.  Specific  devises  and  legacies. 

621.  Heir's  convejanoe  good,  unless  will  is  proved  wUhin  four 

years. 

622.  Possession  of  legatees. 

623.  Bequest  of  interest 

624.  Satisfaction. 

626.  Levies,  when  due. 

626.  Interest 

627.  Construction  of  these  rules. 

628.  Executor  aooording  to  the  tenor. 

629.  Power  to  appoint  is  invalid. 

630.  Exocutor  not  to  act  till  qualified. 

631.  Executor  of  an  executor. 

632.  Provisions  as  to  revocations. 

633.  Execution  and  construction  of  prior  wills  not  affeotod. 

634.  "WUls"  includes  codicils. 

635.  The  law  of  what  place  applies. 

636.  Liabilitj  of  beneficiaries  for  testator's  obligations. 
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§  614.  Legacies  are  distinguished  and  designated,  Natareand 
according  to  their  nature,  as  follows :  ot  legaciM. 

1.  A  legacy  of  a  particular  thing,  specified,  and  spedAc 
distinguished  from  all  others  of  the  same  kind  be- 
longing to  the  testator,  is  specific;  if  such  legacy 

fails,  resort  cannot  be  had  to  the  other  property  of 
the  testator ; 

2.  A  legacy  is  demonstrative  when  the  particular  gjj®"**^ 
fund  or  personal  property  is  pointed  out  from  which 

it  is  to  be  taken  or  paid;  if  such  fund  or  pro- 
party  fails,  in  whole  or  in  part,  resort  may  be  had  to 
the  general  assets,  as  in  case  of  a  general  legacy ; 

3.  An  annuity  is  a  bequest  of  certain  specified  Annnitiefc 
sums  periodically;  if  the  fund  or  property  out  of 

T^hich  they  are  payable  fails,  resort  may  be  had  to 
the  general  assets,  as  in  case  of  a  general  legacy ; 

4.  A  residuary  legacy  embraces  only  that  which  Betidoaiy. 
remains  after  all  the  bequests  of  the  will  are  dis- 
charged ; 

5.  All  other  legacies  are  general  legacies.  Genena. 

§  615.  When  a  decedent  dies  intestate,  the  pro-  JSjTn**' 
party,  except  such  as  is  otherwise  disposed  of  under  S?Si^.*^ 
section  640  of  this  Oode,  and  such  as  is  exempt  under 
tha  OoDE  OF  OiviXi  P&OGEDUBE,  is  to  be  resorted  to, 
io  the  following  order,  in  payment  of  debts : 

1.  Personal  property ; 

2.  Real  property  other  than  estates  of  freehold ; 

3.  Estates  of  freehold. 

The  refereuce  is  to  section  83  of  Appendix  D,  in  the 
original  draft  of  this  Code. 

S  616.  The  property  of  a  testator,  with  the  exception  order  of 
specified  in  the  last  section,  is  to  be  resorted  to,  in  the  of  a  tenu- 
following  order,  for  the  payment  of  debts  and  legacies ; 

1.  Personal  property,  excepting  such  as  is  expressly 
exampted  in  the  will ; 

2.  Eeal  property  expressly  devised  to  pay  debts  or 
legacies,  where  the  personal  property  is  exempted  in 
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the  will,  or  where  the  personal  property  which  is  not 
exempted  is  iusiifflcient ; 

3.  Seal  property  which  is  not  effectually  devised ; 

4.  Property,  real  or  personal,  charged  with  debts 
or  legacies ;  but  though  real  property  be  charged  with 
the  payment  of  legacies,  the  personal  property  is  not 
to  be  exonerated ; 

5.  The  following  property,  ratably :  real  property, 
devised  without  being  charged  with  debts  or  legacies, 
and  specific  and  demonstrative  legacies  ; 

6.  Personal  property  expressly  exempted  in  the  will. 

$  617.  In  the  application  of  the  personal  property 
of  a  decedent  to  the  payment  of  debts,  legacies  most 
be  charged  in  the  following  order,  unless  a  different 
intention  is  expressed  in  the  will : 

1.  Besiduary  legacies ; 

2.  General  legacies ; 

3.  Legacies  given  for  a  valuable  consideration,  or 
for  the  relinquishment  of  dower,  or  some  right  or 
interest ; 

4.  Specific  and  demonstrative  legacies. 

§  618.  Legacies  to  husband,  widow  or  kindred  of 
any  class,  are  chargeable  only  after  legacies  to  per- 
sons not  related  to  the  testator. 

S  619.  Abatement  takes  place  in  any  class  only  as 
between  legacies  of  that  class,  unless  a  different  in- 
tention is  expressed  in  the  will. 

g  620.  In  a  specific  devise  or  legacy  the  title  passes 
by  the  will,  but,  in  case  of  legacies,  possession  can 
only  be  obtained  from  the  personal  representative ; 
and  he  may  be  authorized  by  the  surrogate  to  sell  the 
property  devised  or  bequeathed,  in  the  cases  herein 
provided. 

^eylifJ^""       S  621.  The  rights  of  a  purchaser  or  incumbrancer  of 
good  onieM  j^jj  property,  in  good  faith,  anij  for  value,  derived  ftom 


Id. 
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any  person  claiming  the  same  by  succession,  are  not  ^j^\J« 
impaired  by  any  devise  made  by  tlie  decedent  from  ^'^J^^  ^"^ 
whom  succession  is  claimed,  unless  the  instrument 
containing  such  devise  is  duly  proved  as  a  will,  and 
recorded-in  the  qfBce  of  the  surrogate  having  jurisdic- 
tion thereof,  or  unless  written  nptice  of  such  devise  is 
filed  with  the  clerk  of  the  county  where  the  real  pro- 
perty is  situated,  within  four  years  after  the  devisor's 
death. 

The  proyisioDS  of  the  Revised  Statutes  (1  B.  S.,  748.  g  3\ 
from  which  this  sectioQ  is  taken,  made  the  following 
ezoeptioBS  to  the  foregoing  rule : 

"  1.  Where  the  devisee  shall  have  been  within  the 
age  of  twenty-one  years,  or  insane,  or  imprisoned,  or 
a  married  woman,  or  out  of  the  state,  at  the  time  of 
the  death  of  such  testator;  or, 

2.  Where  it  shall  appear  that  the  will  or  codicil  con- 
taining such  devise,  shall  have  been  concealed  by  the 
heirs  of  such  testator,  or  some  one  of  them. 

In  which  several  cases,  the  limitation  contahied  in 
this  section  shall  not  commence,  until  after  the  ezpira^ 
Uon  of  one  year  from  the  time  when  such  disability 
shall  have  been  removed,  or  such  will  or  codicil  shall 
have  been  delivered  to  the  devisee,  or  his  representa- 
tive, or  to  the  proper  surrogate." 
These  disabilities  are  such  as  almost  to  destroy  the  value 
of  the  provision,  and  the  commissioners  have  therefore 
omitted  them.  As,  however,  the  probate  is  often 
delayed  by  litigation,  a  provision  that  notice  may  be 
filed  in  the  office  of  the  oountjr  derk,  with  equal  effect^ 
has  been  added. 

S  622.  Where  specific  legacies  are  for  life  only,  the  PosseaBion 
first  legatee  must  sign  and  deliver  to  the  second  lega- 
tee, or,  if  there  is  none,  to  the  personal  representative, 
an  inventory  of  the  property,  expressing  that  the 
same  is  in  his  custody  for  life  only,  and  that,  on  his 
decease,  it  is  to  be  delivered  and  to  remain  to  the 
use  and  for  the  benefit  of  the  second  legatee,  or  to 
the  personal  representative,  as  the  case  may  be. 

The  following  sections  are  new. 

S  623.  In  case  of  a  bequest  of  the  interest  or  in-  Bequest  of 
come  of  a  certain  sum  or  fund,  the  mcome  accrues 
from  the  testator's  death. 
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S  624.  A  legacy,  or  a  gift  in  view  of  death  may  be 
satisfied,  in  whole  or  in  part,  before  death. 

S  625.  Legacies  are  due  and  deliverable,  at  the 
expiration  of  one  year  after  the  testator's  decease. 
Annuities  commence  at  the' testator's'  decease. 

§  626.  Legacies  bear  interest  from  the  time  when 
they  are  due  and  payable,  except  that  legacies  for 
maintenance,  or  to  the  testator's  widow,  bear  iutei'est 
from  the  testator's  decease. 


constnic- .       (J  627.  The  four  preceding  sections  are  in  all  cases 

tlon  of  **'  IT  o 

theM  ruiea.   ^q  ]yQ  controlled  by  a  testator's  express  intention. 

S^iS'  to      S  628.  Where  it  appears,  by  the  terms  of  a  will, 
the  tenor.     ^]jq^^  ^^  ^g^  ^]j^  intention  of  the  testator  to  commit  the 

execution  thereof  and  the  administration  of  his  estate 
to  any  person  as  executor,  such  person,  although  not 
named  executor,  is  entitled  to  letters  testamentary  in 
like  manner  as  if  he  had  been  named  executor. 


Power  to 

appoint 

void. 


£xecntor 
not  to  act 
till  qnall- 
fled. 


2  629.  An  authority  to  an  executor  to  appoint  an 
executor  is  void. 

g  630.  No  person  has  any  power,  as  an  executor, 
until  he  qualifies,  except  that,  before  letters  have  been 
issued,  he  may  pay  funeral  charges  and  take  neces- 
sary measures  for  the  preservation  of  the  estate. 

From  2  R  S.,  11,  §§  16,  16. 

Executor  of      S  631.  No  cxccutor  of  an  executor,  as  such,  has 
any  power  over  the  estate  of  the  first  testator. 

2R  -a,  71,  §17;  448,  §11. 


an  exec- 
utor. 


ProTisloni 
as  to  revo* 
cationi. 


S  632.  The  provisions  of  this  Title  in  relation  to  the 
revoeation  of  wills,  apply  to  all  wills  made  by  any 
testator  living  at  the  expiration  of  one  year  from  the 
time  this  Title  takes  effect. 

2  R  S.,  68,'  §  76. 

fceaitwn        g  633.  The  provisions  of  this  Title  do  not  impair  the 
itractioB  of  validity  of  the  execution  of  any  will  made  before  this 
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Title  takes  effect,  or  affect  the  construction  of  any  p;;*^*^^^^^^ 
such  will. 

2  R.  S.,  68,  §  87. 

S  634.  The  term  "  will,"  as  used  in  this  Code,  in-  ;;^i^j';^: 
eludes  all  codicils  as  well  as  wills.  '^^^"* 

2IL  S^  68,  §  11, 

§  635.  Except  as  otherwise  provided,  the  validity  JJ^J^*^^ 
and  interpretation  of  wills  are  determined,  when  relat-  »pp"<»- 
ing  to  real  property  within  this  state,  by  the  law  of 
this  state ;  when  relating  to  personal  property,  by  the 
isTf  of  the  testator's  domicil. 

S  636.  Those  to  whom  property  is  given  by  will,  JJJ^}{Jg^**' 

are  liable  for  the  obligations  of  the  testator  in  the  [i^atoVi 

cases  and  to  the  extent  prescribed  by  the  Code  of  *^"«»*^«'»*' 
Civil  Pbooedurb. 

See  Appendix  D,  in  the  original  draft  of  thia  Code. 


TITLE  VI. 

SUCCESSION. 

The  object  of  the  veiy  important  change  proposed  by 
thia  Title,  ia  to  simplify  the  settlement  of  estates,  and 
particularly  titles  to  real  property,  by  vesting  the 
whole  estate  of  the  decedent  in  the  executors  or 
administrators. 

By  the  existing  law  the  term  "real  property,*'  as  between 
the  heir  and  the  executor,  has  a  very  different  extent 
of  meaning  from  the  same  term  in  other  uses,  and 
doubtless  different  from  that  popularly  attached  to  it 
by  testators  and  others  contemplating  the  provision 
which  their  families  may  require  in  case  of  their  death. 

There  seems  to  be  no  reason  why  the  property  of  the 
landholder  should  be  devolved  by  law  upon  one  class 
of  persons,  while  the  property  of  the  merchant,  who 
may  leave  a  family  situated  in  tlie  same  circumstances, 
ia  devolved  by  law  upon  another  class,  or  in  a  different 
method.  For  this  reason  the  commissioners  recom* 
mend  one  method  of  distribution  for  both  real  and 
personal  property,  and  for  thia  purpose  have  followed 
substantially  the  method  the  law  now  pursues  in 
respect  to  personal  property. 
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In  case  it  is  not  thought  best  to  adopt  this  change,  the 
provisions  of  another  chapter  upon  this  subject  con- 
tained in  Appendix  A,  in  the  draft  of  this  Code,  wiU 
be  foupd  to  conform  to  the  present  distinction  between 
real  and  personal  property  as  between  heir  and  execu- 
tor, and  the  statutes  of  distribution  and  descent,  with 
some  modifications  which  those  rules  seem  to  require, 

SwmON  637.  Succession  defined. 

638.  Office  of  personal  representatives. 

639.  Who  are  personal  representatives. 

640.  Certain  personal  and  other  property  not  assets  but  retained 

by  family. 
•    641.  Who  to  retain  such  property. 

642.  Order  of  succession. 

1.  Husband. 

2.  Wife  and  children. 

3.  Wife  and  next  of  khi. 

4.  Wife  alone. 

5.  Children  alone. 

643.  Where  there  is  neither  widow  nor  children. 

644.  Successors  of  deceased  parent 

646.  ^latives  in  equal  degree ;  in  unequal  degreei. 
646.  Several  heirs,  how  to  hold. 
64*7.  Abolition  of  dower  and  curtesy. 

648.  Certain  estates,  ftc.,  not  to  be  affected. 

649.  Trusts. 

650.  Trust  estates  vest  in  the  Supreme  Court 

661.  Property  in  common. 

662.  Joint  property. 

663.  Succession  to  real  property  of  a  copartnership. 

654,  665,  666.  When  advancement  to  be  set-off  or  deducted. 

667.  Kelatives  of  the  half  blood. 

668,  659.  Computation  of  degrees. 

660.  Aliens. 

661.  Mother,  Ac,  of  illegitimate  decedent  may  succeed. 

662.  Illegitimate  child  may  succeed  to  ihother^s  property. 

663.  Illegitimacy. 

664.  Posthumous  relatives. 

665.  Divorce  bars  succession  between  the  parties. 

666.  Who  are  representatives. 

667.  Escheat    . 

668.  Title  of  state  subject  to  charges. 

669.  Liability  of  successors  for  decedent^s  obligationa. 

BncoesBkn        §  637.  Successloii  is  tbo  coming  in  of  another  to 

defined.  4 

take  the  property  of  one  who  dies  without  disposing 
of  it  by  will. 

The  term  "descent,"  hitherto  chiefly  used  in  this  state 
to  denote  the  devolution  of  an  inheritance,  was  de- 
rived from  the  ancient  principle  of  the  Sngliah  law, 
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that  ftn  iliheritance  ooiild  never  ascend  or  pass  from 
son  to  father,  but  must  descend  or  pass  to  descendants. 
But  as  the  American  law  allows  property  to  pass  in 
both  ways,  there  arises  an  incongruity  in  eontinning 
this  use  of  th£  term;  an  incongruity  which  causes 
practical  embarrassment,  since  the  word  "descendants" 
must  still  be  confined  to  its  strict  meaning,  and  cannot 
embrace  all  those  who  may  take  by  our  statute  of 
,  descents,  so  called,  and  the  word  '^descend"  must 

often  be  used  in  the  same  view  and  in  contradistinction 
'  to  the  devolution  of  property  in  the  ascending  line. 
The  term  "  suoueflsion  "  is  the  more  tfppropriate  phrase 
of  the  civil  law,  and  this,  already  in  common  use 
among  us,  the  commissioners  have  adopted  to  denote 
the  transmission  of  the  property  of  a  decedent  by 
operAtlon  of  law. 

5  638.  The  property,  both  real  and  personal,  of  any  ^®^„^ 
one  who  dies  without  disposing  of  it  by  will,  passes,  ^vm.'*"^ 
in  the  first  instance,  to  the  personal  representatives 
of  such  person,  as  trustees : 

1.  To  make  the  provision  for  the  surviving  husband 
or  wife  or  child,  which  is  directed  by  section  640 ; 

2.  To  apply  the  property  to  the  payment  of  the 
debts  of  the  decedent,  according  to  the  Title  on  Wills 
and  the  provisions  of  the  Code  of  Qiyil  Pbocbd- 
USE;  and, 

3.  To  distribute  any  reniaining  property  among 
those  entitled  to  succeed  to  the  property  of  the  de- 
cedent, according  to  the  provisions  of  this  Title. 

5  639.  The  personal  representatives  of  a  decedent  whoare 
are  his  executors  or  administrators,  including  admin-  g!;^®"'*" 
istrators  with  will  annexed,  who  have  duly  qualified 
according  to  the  provisions  of  the  Code  op  OrvHi 
Procedure. 

See  Appendix  D,  to  the  original  draft  of  this  Code. 

S  640.  Where  a  decedent  leaves  a  husband,  wife  or  cerum 
cbild,  the  following  property  is  to  be  immediately  gJ{J^^ 
delivered  by  the  personal  representative,  to  such  wife  {Jmily.^^ 
or  husband,  and  child  or  children,  and  is  not  to  be 
deemed  assets : 

1.  Any  estate  or  interest,  to  the  value  of  one  thou- 
sand dollars,  in  a  lot  and  buildings  thereon,  occupied 

24 
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» 

as  a  residence  by  the  decedent,  and  which,  by  law, 
is  exempt,  as  a  homestead,  from  sale  on  execution ; 

2.  All  sewing  machines,  spinning  wheels,  weaving 
looms,''and  stoves,  used  by  the  family ; 

3.  The  family  Bible ;  one  pew,  family  pictures,  and 
school  books  used  by  the  family ;  and  books,  not 
exceeding  in  value  one  hundred  dollars,  used  as  part 
of  the  family  library ; 

4.  Sheep,  to  the  number  of  ten,  with  their  fleece^i 
and  the  yam  and  cloth  manufactured  from  the  same ; 
two  cows  and  four  swine ; 

5.  All  wearing  apparel  and  clothing,  and  the  wife's 
ornaments,  proper  for  her  station ;  all  necessary  beds, 
bedsteads  and  bedding ;  necessary  cooking  utensils ; 
three  tables,  twelve  chairs ;  knives  and  forks ;  plates, 
teacups  and  saucers ;  one  sugar-dish,  one  milkpot, 
one  teapot,  one  coffeepot,  and  twelve  spoons ; 

6.  All  family  stores,,  or  provisions,  or  supplies,  for 
ordinary  domestic  use; 

7.  Household  furniture,  or  other  personal  property, 
or  money,  to  the  value  or  amount  of  two  hundred 
and  fifty  dollars ;  and, 

8.  Letters  and  other  private  writings. 

uin^sScr"  S  ^^'  '^^^  property  mentioned  in  the  last  section 
propertj.  ig  tQ  remain  in  the  possession  of  the  husband  or  wife, 
if  there  is  one,  during  the  time  such  husband  or 
wife  resides  with  and  provides  for  the  child  or  child- 
ren of  the  marriage.  When  any  oliild  ceases  so  to 
reside,  he  is  entitled  to  receive  an  equal  share,  or  the 
value  thereof,  of  such  property,  except  that  a  wife 
may  retain,  as  her  own,  her  wearing  apparel  and  orna- 
ments, and  one  bedstead  and  bedding. 

•  These  two  sections  are  modifled  from  2  R  S.^  83,  §g  9, 
10;  Laws  of  1860,  499;  Laws  of  1859,  343;  subdivis- 
ion 8  of  §  640,  is  new. 


Order  of 
lacceBBion. 


S  642.  All  property  remaining  after  payment  of 
a  decedent's  debts,  and  satisfaction  of  the  dispositions 
of  his  will,  is  to  be  distributed,  together  with  any 


/ 
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damages  recovered  by  the  personal  representatives 
for  any  wrongful  act,  neglect  or  default  which  caused 
the  decedent's  death,  to  the  successors  of  the  decedent 
as  follows : 

1.  If  the  decedent  leaves  a  husband,  the  whole  HaaiMmd. 
surplus  goes  to  him,  notwithstanding  that  it  was 

the  separate  property  of  the  wife,  unless  during  the 
marriage  she  alienated  such  property,  or  effectually 
disposed  thereof  on  her  decease,  by  will  or  by  gift  in 
view  of  death  ;^ 

2.  If  the  decedent  leaves  a  wife  and  lineal  de-  widow  ana 

.  children. 

scendants,  one-third  part  goes  to  the  wife,  and  the 
other  two-thirds  to  the  nearest  lineal  descendants 
and  the  successors  of  those  who  are  deceased ; 

3.  If  the  decedent  leaves  a  wife  and  no  descend-  widow  tad 

next  of  kin. 

ants,  and  leaves  a  father  or  mother,  brother  or  sister, 
the  whole  surplus,  if  it  does  not  exceed  in  value  at  the 
time  of  distribution  ten  thousand  dollars,  goes  to 
the  wife ;  if  it  exceeds  ten  thousand  dollars,  but  does 
not  exceed  twenty  thousand  dollars,, then  ten  thous- 
and dollars- go  to  her ;  if  it  exceeds  twenty  thousand 
dollars,  then  one-half  goes  to  her;  the  remainder, 
^  *Dy,  goes  to  the  father  and  mother  or  the  survivor 
of  them,  or,  if  neither  is  living,  to  the  brothers  and 
sisters,  and  the  successors  of  those  of  them  who  are 
deceased ; 

4.  If  the  decedent  leaves  a  wife,  and  no  descend-  ^wow 

alone. 

ant,  parent,  brother,  or  sister,  the  whole  surplus  goes 
to  the  wife ; 

5.  If  the  decedent  leaves  no  husband  or  wife,  the  cjiiidren 

alone. 

vuole  surplus  goes  equally  to  the  nearest  lineal 
descendants,  and  the  successors  of  those  who  are 
deceased.' 

'It  is  held  that  the  Married  Woman^a  At*ts  of  1848  and 
1849,  do  not  affect  the  husband's  sucxsession  to  pro- 
perty left  by  a  wife  on  her  death  (Ransom  v.  Nichols, 
22  ^.  F.,  110).  Real  property  is  made  subject  to 
the  rule  govemlDg  personal  property  in  this  respect 
This  of  course  is  contrary  to  the  present  law. 

*  This  and  the  following  section  are  modified  from  2  R.  S^ 
96,  §  75,  as  amended  by  Law9  of  1845,  257,  ch,  236, 
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Where 
there  is 
neither 
widow  nor 
ehildren. 


S  643.  If  a  decedent  leaves  no  husband  or  wife, 
and  no  descendant,  the  whole  surplus  of  the  estate 
goes  to  the  next  of  kin,  and  the  successors  of  those 
who  are  deceased,  as  follows : 

1.  To  the  father  or  mother,  or  either  of  them ; 

2.  If  there  is  no  parent,  to  the  brothers  and  sisters, 
in  equal  shares,  and  the  successors  of  those  who  are 
deceased ; 

3.  If  there  is  no  parent  or  brother  or  sister,  or  suc- 
cessor of  a  brother  or  sister,  then  to  the  next  of  kin 
and  the  successors  of  those  who  are  deceased. 


Sncceason 
of  deoeaaed 
parent 


S  644.  The  successors  of  a  deceased  parent  cannot 
take  by  representation  in  place  of  the  parent. 


Belatiyes 
in  equal 
degree. 


In  nneqnal 
d^greei. 


g  646.  Where  the  successors  of  a  decedent,  ex- 
cept parents,  are  all  in  eqnal  degree  of  consanguinity 
to  the  decedent,  their  shares  are  equal ;  but  if  several 
are  of  unequal  degree,  each  of  the  nearest  degree 
succeeds  to  the  share  to  which  he  would  have  been 
entitled  had  all  those  hi  the  same  degree,*  who  have 
died  leaving  Issue,  been  lining ;  and  the  issue  of  those 
who  have  died,  respectively  succeed  to  the  shares 
which  such  descendants  or  next  of  kin  wpukt  have 
received  if  living. 

From  2  R,  iSf.,  97,  §  76,  subs.  9  and  10. 


Beveral 
helra,  how 
to  hold. 


Abolition 
of  dower 
•ndcorteay. 


§  646.  Whenever  real  property,  or  a  share  thereof, 
vests  in  several  persons  under  the  provisions  of  this 
Title,  they  take,  as  owners  in  common,  in  propor- 
tion to  their  respective  rights. 

1  R  &y  753,  g  17. 

S  647.  Dower  and  curtesy  are  abolished. 

The  commissioners  recommend  tliis  change  in  connection 
with  the  provisions  proposed  under  the  chapter  on 
Husband  and  Wife,  and  with  those  proposed  in  rela- 
tion to  the  wife's  succession  to  the  husband^s  estate, 
in  g  642. 
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S  648.  This  Title  does  not  affect  any  limitation  of  cettain 
an  estate  or  interest  by  deed  or  will.  SSSctodT 

1  iZL  A,  154,  §  30;  omitting  the  reference  to  Dower  and 
Curtesy. 

5  649.  The  interest  of  any  person  in  real  property  TnMt^ 
held  in  trust  for  him)  if  not  devised  by  him,  vests  in  his 
successors,  according  to  the  provisions  of  this  chapter. 

1  R.  S.,  764,  §  21. 

S  650.  Upon  the  death  of  a  sole  trustee  of  an  TmBt  et 
express  trust,  whether  a*  resident  of  this  state  or  not/  m  snpreme 
the  trust  estate  does  not  devolve  by  succession,  but  . 
the  trust,  iif  then  unei^eouted,  vests  in  the  supreme 
court,  with  all  the  powers  and  duties  of  the  original 
trustee,  and  must  be  executed  by  a  person  appointed 
for  that  purpose,  under  the  direction  of  the  court.' 

*  G|en  f .  GibaoD,  9  Baarh.,  634- 

*  1  A  <SL,  730,  g  68.    The  original  statute  applies  onlj  to 

trusts  of  real  property  (Banks  v.  Wilkes,  3  Sandf. 
CKf  99 ;  compare  Hawley  v-  Ross,  7  Paige,  103). 

S  651.  On  the  death  of  one  of  several  owners  in  Property 

in  common* 

common,  his  title  pai^ses  in  like  manner  with  his 
other  property.- 

5  652.  On  the  death  of  one  of  two  or  more  joint  Joint 

^  •'  property. 

owners,  with  right  of  survivorship,  his  title  passes  to 
the  surviving  joint  owners^ 

S  663.  On  the  death  of  a  partner,  the  surviving  Partiwmhip 
partners  succeed  to  all  the  partnership  property, 
whether  real  or  personal,  in  trust  for  the  purposes  of 
liquidation,*  even  though  the  deceased  was  appointed 
by  agreement  sole  liquidator  f  and  the  interest  of  the 
deceased  in  the  ultimate  distribution  of  the  partner- 
ahip  assets  passes  to  those  who  succeed  to  his  other 
personal  property. 

*  Bvans  v.  Bvatis,  9  Faige^  1*78;  Case  v.  Abeel,  1  id,^  393. 

This  is  so,  even  as  to  non-mercantile  partnerships 
(Allen  V.  Blanchard,  9  Oow^  631). 

*  Murrsj  v.  Mumford,  6  Cm0.,  441. 


190  THE  CIVIL  CODE 

When  ad-         §  654.  When  any  real  or  personal  propertVt  or  both, 

vancemeot  '*'  " 

*?dedttcte?  whether  within  or  without  this  state,  of  a  person  who 
dies  intestate  as  to  all  his  property,  has  been  advanced 

• 

by  such  intestate,  directly,  or  by  virtue  of  a  benefi- 
cial power,  or  of  a  power  in  trust  with  a  right  of 
selection,  to  a  person  entitled  to  succeed  to  his  pro- 
perty, and  with  a  view  to  a  portion  or  settlement  in 
life,  and  so  expressed  in  the  instrument  establishing 
the  settlement  or  portion,  the  value  thereof  as  ex- 
pressed in  the  instrument  must  be  reckoned,  for  the 
purposes  of  this  section  onl^,  as  part  of  the  property 
of  such  intestate  which  his  successors  are  to  receive; 
•  and  if  such  advancement  equals  or  exceeds  the  share 
"^  which  such  relative  would  be  entitled  to  receive, 
of  the  property  so  reckoned,  then  such  relative  and 
his  successors  have  no  share  in  the  property  of  the 
intestate.  But  if  the  advancement  is  less  than  such 
share,  he  and  his  successors  are  to  have  so  much  only 
of  the  property  as  is  sufficient  to  make  it  equal  to 
such  share. 

Modified  from  1  R  S.,  764,  §§  23,  24,  25. 

The  provisions  from  which  this  section  is  taken,  although 
in  terms  embracing  the  case  of  any  intestate,  apply 
only  in  cases  of  total  intestacy  (Thompson  v.  Car- 
michael,  3  Sand/.  Ch.^  120).  Questions  of  considerable 
embarrassment,  which  frequently  arise  in  determining 
what  is  to  be  deemed  an  adTancement^  and  what  is  to 
be  taken  as  its  value,  have  led  the  commissioners  to 
insert  the  provision,  that  in  order  to  constitute  a  settle- 
ment an  advancement,  within  these  provisions,  its  pur- 
pose and  value  must  be  expressed  in  the  instrument 

u.  g  655.  The  exclusion  from  succession,  and  the 

adjustment  of  shares  under  the  provisions  of  the 
last  section,  take  effect  only  upon  judgment  in  a 
civil  action. 

There  seems  to  be  no  sufficient  reason  why  the  succession 
should  be  interrupted  or  affected  until  the  fact  of  the 
existence  of  the  advancement,  and  its  value,  have  been 
finally  determined.  Under  the  present  statute,  so  long 
as  the  question  whether  gifts  made  by  the  deceased  were 
advancements  or  not^  is  undetermined,  the  question  as  to 
who  is  entitled  to  succeed,  or  in  what  shares  they  are 
to  take,  is  also  in  suspense.    The  commissioners  have 
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thought  it  better,  thereforei  for  the  settling  of  titles,  to 
provide  that  the  succession  shall  not  be  affected  until 
a  judgment  is  had,  declaring  the  existence  and  extent 
of  the  advancement 

S  656.  IJuless  both  the  purpose  and  the  vahie  of  u. 
the   settlement    or    portion,  are  expressed  in  the 
instruinent  of  settlement,  there  is  no  legal  advance- 
ment within  the  provisions  of  section  654. 

J  B,  S.,  737,  §  127. 

S  657.  Belatives  of  the  half  blood,  on  either  the  Relatives 

^  of  the  half 

paternal  or  maternal  side,  and  their  descendants,  and  ^i^^^ 
the  successors  of  both,  succeed  equally  with  those  of 
the  whole  blood,  except  that  to  real  property,  which 
came  to  the  decedent  by  succession,  devise  or  gift  of 
his  relative,  none  who  are  not  in  any  wise  of  the 
blood  of  such  relative  can  succeed. 

1  R  8.,  753,  §  15 ;  2  td,  97,  §  75,  sub.  10.  The  modifica- 
tion of  the  phraseology  of  the  Qrst  part  of  this  section 
is  adopted  to  embrace,  distinctly,  the  case  of  relatives 
of  the  half  blood  on  the  mother's  side,  and  of  the 
whole  blood  on  the  fiither's,  in  accordance  with  the 
decision  in  the  ease  of  Brown  v.  Burlingham,  5  Sandf^ 
418. 

In  McCarthy  v.  Marsh,  6  N,  F.,  263,  it  was  held  that 

,  the  word  "ancestors"  as  used  in  section  22  of  this 
chapter  of  the  Revised  Statutes,  embraced  collateral 
kindred  as  w^  as  progenitors.  Since  the  word,  as  used 
in  lection  15,  should  doubtless  have  the  same  meaning^ 
the  commissioners  have  substituted  for  it  here,  as  well 
as  in  that  section,  the  word  "  relatives." 

The  words  "of  the  blood  "  in  the  latter  part  of  section 
15,  include  the  half  blood  as  well  as  the  whole  (Beebe 
V,  Griffing,  14  K  Z,  235). 

S  658.  In  determininir  succession,  degrees  of  rela-  oomputo' 

^  ^  ^  tionof 

nonship  are  reckoned  by  counting  from  the  decedent  ^f>v^ 
Qp  to  the  common  ancestor,  and  then  down  to  the 
relative  in  question ;  reckoning  a  degree  for  each  per- 
8on.  In  such  compiitation  the  decedent  is  excluded, 
the  relative  included,  and  the  common  ancestor 
counted  but  once. 
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Id.  g  659.  Brothers  and  sisters  are  in  the  first  degree 

of  relationship,  which  rule  applies  for  the  benefit  of 
their  successors. 

McGregor  v.  Comstock,  3  N,  K,  408. 

4iieM.  g  360.  Aliens  may  take  in  all  cases,  by  succession, 

as  well  as  citizens  ;^  and  no  person,  capable  of  suc- 
ceeding under  the  provisions  of  this  chapter,  is  pre- 
cluded from  such  succession,  by  reason  of  the  alien- 
age of  any  relative.* 

'This  proyieion  is  new.    See  section  170,  and  note  on 

page  51. 
■From  1  R  8,,  754,  g  22,  and  see  McCarthy  v.  Marsh,  5 

If.  r,  263. 

Mother,  ^  661.  The  mother  of  an  illegitimate  child,  and  the 

Ac,  of  Ule-         ^  T  * 

oldSt  mJr  ^^^''^t'^v^  ^°  ^^^  P^"**  ^^  *^®  mother,  succeed  to  its 
mcceed.       property  as  if  the  child  were  legitimate. 

■ 

Illegitimate      (J  662.  In  case  of  the  death  of  a  mother  leaving  do 

chilamaj  **'  •■  t       *         •■ 

jjj^l^to    lawful  issue,  and  no  husband,  and  leaving  illegiti- 
property.     mate  cMldreu  or  their  descendaats,  such  children  and 

descendants  succeed  in  the  same  manner  as  if  such 

children  were  legitimate. 

Xatotf  qf  1855,  ch,  547. 

luei^ti.  g  663.  No  person  can  succeed  through  an  illegiti- 

"*^*         mate  relationship,  except  in  the  cases  hereinbefore 
provided. 

1  R  $,,  754,  §  19. 

pottba-  S.664.  Belatives  of  a  decedent,  conceived  before 

moos  reii^  ^ 

^^<*-         his  death,  but  bom  thereafter,  succeed,  as  if  bom  in 
bis  lifetime  and  surviving  bim. 

1  R  A,  754|  §  18;  li  f(i,  97,  |  76,  mM  19. 

Divorce  g  665.  Whcrc  a  marriage  has  been  dissolved  for  the 

■ion  t^^      misconduct  of  either  party  thereto,  the  guilty  party 
i«rti«*       is  not  entitled  to  succeed  to  the  property  of  the  other. 


This  proYision  already  exists  as  against  the  wife,  In 
of  dower  and  suooession  to  personal  property  {%  R&t 
146,  §  48). 
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S  666.  Where  a  person,  who  would  have  been  en-  ^^^JJ^^, 
titled,  if  living  at  the  death  of  another,  to  succeed  fi^""^'^ 
to  his  property,  dies  before  the  latter,  the  property  ***"^* 
which  he  would  thus  have  taken  by  succession,  if  liv- 
ing, passes  to  those  who  would  have  been  entitled 
to  succeed  thereto,  if  he  had  so  taken  it,  and  had 
died  immediately  thereafter. 

S  667.  If  there  is  no  one  capable  of  succeeding  Bachen. 
under  the  preceding  sections,  the  property  of  a  dece- 
dent devolves  to  the  people  of  the  state. 

S  668.  Eeal  property  passing  to  the  state  under  jme  oj^ 
the  last  section,  whether  held  by  the  state  or  its  ^^J^J^ 
grantees,  is  subject  to  the  same  charges  and  trusts 
to  which  it  would  have  been  subject  if  it  had  passed 
by  succession ;  and  the  supreme  court  has  power 
to  direct  the  attorney-general  to  convey  the  same  to 
the  parties  entitled,  or  to  a  new  trustee  appointed 
by  the  court. 

1  R  8.,  718,  §§  1,  2. 


5  669.  Those  who  succeed  to  the  property  of  a  Liability  oi 

decedent  are  liable  for  his  obligations  in  the  cases,  5^/„f,^|j. 

and  to  the  extent,  prescribed  by  the  Oodb  of  OrviL  ii«*"om. 
Pbocedtjbe. 

See  Appendix  D,  chapter  III,  in  the  original  draft  o*  thia 
Code. 


DIVISION  THIRD. 


OBLIGATIONS. 


PABT     I.  Obligations  in  general. 
II.  Ck>ntraota. 

III.  Obligations  imposed  by  law. 
lY.  Obligations  arising  jQrom  partioQp 
lar  transactions. 


PART  I. 

OBLIGATIONS  IN  GENERAL. 

Title  I.  Definition  of  obligations. 

n.  Interpretation  of  obligations, 
III.  Transfer  of  obligations. 
TV.  Extinction  of  obligations. 


TITLE  L 

DEFINITION   OF  OBLIGATIONS. 

Btoms  670.  Obligation,  wUt 
671.  How  created. 

S  670.  An  obligation  is  a  legal  duty,  by  which  a  obiiption, 
person  ts  bound  to  do  or  not  to  do  a  certain  thing. 

S  671.  An  obligation  arises  either  fiom :  how 

1.  The  contract  of  the  parties ;  or, 

2.  The  operation  of  law. 
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TITLE  II. 

INTERPRETATION   OF   OBLIGATIONS. 

Chai'Ibb  I.  General  rules  of  mterpretatSon. 
IX.  Joint  or  several  obligations. 
IIL  Gonditioni^  obligations. 
lY.  Alternative  obligations. 


.   OHAPTEE  I. 

GENERAL  RULES  OF  INTBRPRETATION. 

fiHCmosr  672.  General  rules. 

oenen!  g  672.  The  Hiles  which  govern  the  interpretation 

of  contracts  are  prescribed  by  Part  II  of  this  Divi- 
sion. Other  obligations  are  interpreted  by  the  same 
mles  by  which  statutes  of  a  similar  nature  are  inter- 
preted. 

Obligationa  majr  be  divided  into  three  classes,  arising 
respectively  out  of  contract,  common  law,  or  statute. 
Those  which  are  imposed  by  the  common  law  explain 
themselves,  their  i&terpretatioii  being  a  part  of  their 
essential  nature.  Contracts  are  uiterpreted  bj  rules 
which  di£rer  materiaU j  fifom,  the  rales  governing  the 
interpretation  of  statutes,  and  the  two  sets  of  roles, 
therefore,  cannot  well  be  united  In  one  chapter 

OHAPTEB  II. 

JODIT  OB  SEVEBiX  OBLIQATIOtfS. 

BwmOH  673.  Obligation,  Joint  or  several,  fta] 
674.  When  joint 
676.  Contribution  between  joint  parties. 

j^iiVo?^      §  673.  An  obligation  imposed  upon  several  per- 
Mveni,  Ac  gous,  or  a  right  created  in  favor  of  several  persons* 
may  be : 

1.  Joint; 

2.  Several;  or, 
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3b  Joint  and  several. 

This  18  the  admitted  nile  so  ftor  as  the  UaBiHty  of  partieg 
ia  ooQcenied  (Peckham  «.  Ndrih  Pariah,  16  Fieh.,  283; 
Ludlow  V.  MeOrea,  I  WemL,  229).  As  to  the  righta 
of  parties  in  whose  favof  a  oontract  ia  made,  an 
arbitrary  exception  is  made  by  the  existing  law,  accord- 
ing to  which  their  rights  cannot  be  joiDt  and  several 
(Anderson  v,  Martindale,  1  East^  497;  Hopkinsou  v. 
Lee,  6  Q.  A,  964 ;  see  Bradbume  v,  Botfleld,  14,  AC  dk 
W.,  673;  KeighUej  v.  Watson,  3  Excfu,  721).  This 
exception  is  purely  arbitrary,  and  although  cases  are 
rare  in  which  parties  would  desire  to  avail  themselves 
of  their  liberty  to  enter  into  such  a  contract,  the  oom- 
miasioners  are  unable  to  perodve  any  good  reason  for 
deuying  them  that  liberty.  In  other  respects,  this 
section  foUows  th*  ruling  of  the  English  Court  of 
Kxoheqner  in  Sorsbie  v.  Park,  12  M.  di  W.^  140; 
Keightley  v.  Watson^  3  Exctu,  716. 

S  674.  An  obligation  imposed  upon  several  per-  when* 
sons,  or  a  right  created  in  favpr  of  several  persons, 
is  presumed  to  be  joint,  and  not  several,^  except  in 
the  special  eases  mentioned  in  the  Title  on  the 
Iktbbprbtation  of  Contracts.  This  presumption, 
in  the  case  of  a  right,  cah  be  overcome  only  by 
express  words  to  the  contrary.* 

»  Yorks  V.  Peck,  14  Barb.,  644;  HUl  v.  Tucker.  1  TauvL,  7. 
*  See  sections  824  and  826. 

S  675.  A  party  to  a  joint  or  joint  and  several  obli-  contribii. 
gation,  who  satisfies  more  than  his  share  of  the  ^^^J^*°* 
daim  against  all,  may  require  a  proportionate  con- 
from  all  the  parties  joined  with  him. 

jSfiprv  CML,  §  33  ^.;  Wood  «.  Uerritt^  2  B^bvk,  368; 

Parker  v.  ElliS)  2  Sandlf^  223;  but  see  BCurngr  v. 

Bogert)  14  Johm.,  318. 
The  three  following  sections  should  be  inserted  in  the 

CoDi  or  Civil  Pbookdubx. 

g  a»  A  joint  obligation  cannot  be  enforced  at  any  time  j^^?^ 
against  any  of  the  parties  jointly  liable,  unless  it  is  at  ^^^^^  ?'<>* 
the  same  time,  imd  by  the  same  proceeding,  enforced 
against  alL 

Robertson  v.  Smith,  18  Johns.,  48^;.  King 
V.  Hoare,  \Z  M.  A  W.,  494;  Ward  v.  John- 
son, 13  JfoM.,  148 ;  disapproving  of  Shaeh/ 
V.  Mandeyille,  6  OroMh^  263. 


i 
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Bnforce< 
ment  of 
Joint  and 
Beveral 
promise. 


Enforce* 
ment  of 
joint  and 
several 
right. 
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§  &  A  joint  and  seyeral  obligation  cannot  be  enforced 
by  one  proceeding  against  more  than  one  of  the  pro- 
misers,  unless  it  is  by  the  same  proceeding  enforced 
against  all.^  Bat  it  may  be  enforced  against  each  of 
them  successiyely,  until  satisfied  by  one  of  them.* 

*  *  Bangor  Bankt;.  Treat,  6  GreenL,  207 ;  Streat- 
field  V.  Hamdajr,  3  T,  R,  782 ;  CabeU  v. 
Yaughan,  1  Saund.^  291  /. 
•  Brown  v.  Wootton,  Oro,  Jac.,  74 

§  e.  A  joint  and  several  right  can  be  enforced  only 

once,  and  either  by  one  party  only,  or  by  alL 

}  This  provision  follows  the  principle  of  section 

a.  There  is  no  authority  on  the  subject, 
because  all  joint  and  several  rights  hsTO 
been  oonstrued  as  joint  merely.  See  note 
to  section  673. 


OHAPTBE  in. 

CONDITIONAL   OBLIGATIONS. 

BlonoN  676.  Obligation,  when  conditional 

677.  Conditions,  kinds  of. 

678.  Conditions  precedent 

679.  Conditions  concurrent. 

680.  Condition  subsequent. 

681.  Performance,  Jbc.  of  conditions  when  essentiaL 

682.  When  performance,  &a,  excused. 

683.  Impossible  or  unlawful  conditions  void. 

684.  Conditions  involving  forfeiture,  how  construed. 


when  mD&      S  ^76.  An  Obligation  is  conditional,  when  the  rights 
tioML        Qp  duties  of  any  party  thereto  depend  upon  the  occur- 
rence of  an  uncertain  event. 

• 

Whether  a  contract  is  conditional  or  not,  is  to  be  deter 
mined  by  the  rules  of  interpretation  hereafter  given. 
The  intention  of  the  parties,  as  gathered  Arom  the 
whole  contract,  is  superior  to  all  technical  rules  (Par- 
melee  V.  Oswego,  &a,  R.  R.  Co.,  6  N,  F.,  74 ;  Selden  v. 
Pringle,  17  Barb.^  468;  Barruso  v.  Madan,  2  Johns-t 
146;  see  Tipton  v.  Feitn^,  20  M  F.,  423;  Orant  9. 
Johnson,  6  id.,  247 ;  QlahAm  v.  Hays,  2  Man,  A  Gr^ 
266). 


Oonditloni, 
klndf  of 


§  677.  Conditions  may  be  precedent,  concurrent  or 
subsequent. 
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§  678.  A  condition  precedent  is  one  which  is  to  ^SSSS 
be  fulfilled  before  some  right  dependent  thereon 
accrues,  or   some   act   dependent   thereon  is  per- 
^rmed. 

See  Tipton  v.  Feitner,  20  ^  K,  423 ;  Grant  v.  Johnaoo, 
6  id.,  247 ;  Parmelee  v.  Oswego,  &c.,  R.  R.  Ck>.,  6  icL, 
74;  Oakley  v,  Morton,  11  td,  25;  Goodwin  v.  Hol- 
brook,  4  Wend.,  377;  Weisser  v.  Maitland,  3  Sanc^^ 
318;  Ellen  v.  Topp,  6  Exch^  424;  Graves  v.  Legg,  9 
3xefL,109. 

S  679.  OonditioDs  concurrent  are  those  which  are  condition> 

ooncorrent* 

mutually  dependent,  and  are.  to  be  fulfilled  at  the 
same  time. 

See  Beecher  v.  Conradt,  13  ^.  11, 108 ;  Dunham  v.  Pettee, 
8  id,  608;  Lester  v.  Jewett,  11  id^  463;  Kelley  v,  np> 
ton,  6  Duer,  336;  Williams  v.  Healej,  3  Den^  363. 

S  680.  A  condition  subsequent  is  one  referring  to  JJg^alSi. 
a  future  eventi  upon  the  happening  of  which  the 
obligation  becomes    no  longer  binding   upon    the 
other  party,  if  he  chooses  to  avail  himself  of  the 
condition. 

NicoU  V.  N.  T.  &  Brie  R.  R.  Co.,  12  K,  7^  121,  130. 

5  681.  Before  any  party  to  an  obligation  can  re-  ^^^^ 
quire  another  party  to  perform  any  act  under  it,  Jf^^  whl 
he  must  fulfill  all  conditions  precedent  thereto  im-  ^^^^^^ 
posed  upon  himself;^  and  must  be  able,  and  offer, 
to  fulfill  all  conditions  concurrent,  so  imposed  upon 
him,  on  the  like  fulfillment  by  the  other  party:' 
except  as  provided  by  the  next  section. 

'  Oaklej  V.  Morton,  11  N.  7^  25;  Smith  v.  Brady,  17  K 
K,  173;  Cunningham  v.  Jones,  20  td,  486;  Grant 
v.  Johnson,  6  id,,  247 ;  Catlin  v.  Tobias,  26  td,  217; 
EUen  9.  Topp,  6  Exch,,  424. 

*  Beecher  v.  Conradt,  13  N,  K,  108 ;  Dunham  v.  Pettee, 
8  id.^  508;  Lester  v.  Jewett,  11  id,  453. 


§  682.  If  a  party  to  an  obligation  gives  notice  to  SSSanca, 
another,  before  the  latter  is  in  default,  that  he  will  ^^' 
not  perform  the  same  upon  his  part,  and  does  not 
retract  such  notice  before  the  time  at  which  perform- 
ance upon  his  part  is  due,  such  other  party  is  entitled 


Impossible 
or  nnlawftil 
conditiouB 
Toid. 
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to  enforce  the  obligation  without  previously  per- 
forming or  oflfering  to  perforni  auy  cobditions  upon 
his  part,  in  favor  of  the  former  party. 

Cornwell  v.  Haight,  21  N.  F,  462 ;  Skinner  v.  Tinker,  34 
Barb.f  333;  Crist  r.  Armour,  wt,  378:  Clark  «.  Gran- 
dall,  27  id.,  73;  North  v.  Pepper,  21  Wend.,  636;  §e» 
Crary  v.  Smith,  2  N.  K,  60. 

S  683.  A  condition  in  a  contract,  the  fulfillment  of 
which  is  impossible  or  unlawful,^  within  the  meaning 
of  the  article  on  the  Object  of  Contracts,  or  which 
is  repugnant  to  the  nature  of  the  interest  created  by 
the  contract,*  is  void. 

»  Story  Cont.,  §  32,  b. 

•  De  Peyster  v.  Micliael,  6  M  K,  496. 

S*v°oMn°°'  S  684.  A  condition  involving  a  forfeiture  must  be 
£!)w*con.^  strictly  interpreted  against  the  party  for  whose  bene- 
•tmed.        flt  It  jg  created. 

Hitchcock  V.  Northwestern  Ins.  Co.,  26  Ni  K,  68 ;  Doe 
d.  Abdy  v.  Stevens,  ZB.dk  Ad.,  299;  OaUin  v.  Spring- 
field Ins.  Co.,  I  Sumner,  440; 


OHAPTEE  rV. 


Who  has 
the  rlffht  of 
ielectlon. 


RI?ht  of 
selection, 
bow  lost. 


AliTBBHATtVB  GBLIGATIOIISU 

SicnoN  686.  Who  has  the  right  of  selection. 

686.  Right  of  selection,  how  lost 

687.  Altematiires  indiyisible. 

688.  Nullity  of  one  or  more  of  alternative  ob]agation& 

S  685.  If  an  obligation  requires  the  performance 
of  one  of  two  acts,  in  the  alternative,  the  party  re- 
quired to  perform  has  the  right  of  selection ;  unless  it 
is  otherwise  provided  by  the  terms  of  the  obligation. 

Smith  «.  Sanborn,  II  Johns.,  69;  Disbrough  t.  Neilson,  3 
Johns.  Cos.,  81 ;  Small  v.  Quincy,  4  Oreenl,  497. 

S  686.  If  the  party  having  the  right  of  selection 
betweeri  alternative  acts  does  not  give  notice  of  his 
selection  to  the  other  party  within  the  time,  if  any, 
fixed  by  the  obligation  for  that  purpose,*  or,  if  none 
is  so  fixed,  before  the  time  at  which  the  obligation 
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oaght  to  be  performed,*  tbe  right  of  selection  passes 
to  the  other  paxty.^ 

'  Sage  V.  Haaard,  6  Barb,,  119 ;  HcNitt  v.  Clark,  7  Johna^ 

*  Brooki  Ahr.,  Pette,  159 ;  Choioe  v.  Moaelej,  1  BaxLey^ 

136 ;  Townseod  «.  Wells,  3  Day,  327 ;  see  Oilbert  v. 
Danforth,  6  N,  Y.,  685,  592. 

*  McNUt  V.  Clark,  1  Jobna,,  465. 

S687.  The  party  having  the  right  of  selection  Aitoma^ 
between  alternative  acts,  must  select  one  of  them  in  Tuibie. 
its  entirety,  and  cannot  select  part  of  one  and  part 
of  another,  without  the  consent  of  the  other  party. 

Code  La.,  2064;  Code  Napoleon,  1191. 

$688.  If  one  of  the  aJtemative  acts  required  by  Naiiuyor 
an  obligation  is  such  as  tbe  law  will  not  enforce/  o? altera^'* 

^  tive  obllga- 

or  becomes  unlawful,'  or  impossible  of  perfounance,  tiona. 
the  obligation  is  to  be  interpreted  as  though  the 
other  stood  alone. 

^  Code  La.,  2065 ;  Code  NcvpcHeon,  1192 ;  StevoM  v.  Webb, 
*  '  T  Carr.  db  P.,  60. 

*  Eapoaito  v.  Bowdan,  4EIABL,  963. 


TITLE  IIL 

TBANSFEB   OF   OBUGATIONS. 

SlOnoir  689.  Burden  of  obligation,  not  transferable. 

690.  KfghtB  arising  out  of  obligation,  transferable. 

691.  Covenants  running  with  land,  what 

692.  693,  694.  What  covenants  run  with  the  land. 
696.  What  covenants  run  with  land  when  assigns  are  named. 
696.  Who  are  bound  bj  covenants. 
69t.  Who  are  not. 
698.  Apportionment  of  covenants. 

S  689.  The  burden  of  an  obligation  may  be  trans-  Harden  or 
ferred,  with  the  consent  of  the  party  entitled  to  its  y^J" 
benefit,  but  not  otherwise,  except  as  provided  by 
sectiiin  697. 

Xhia  is  as  true  of  covenants  ninning  with  the  land,  aa  of 
any  other  obligations.  The  original  covenantor  remams 
liable  to  the  covenantee,  notwithstanding  that  the  land 
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Bightf  ari^ 
ing  oat  of 
obTlgation 
tranifer- 
able. 


OoTOoantf 
mnning 
with  land, 
what. 


passes  into  other  hands  (House  o.  Burr,  24  Bairh^  525 
Damb  v,  Hoffman,  3  E.  D.  Smithy  361 ;  Port  v.  Jackson, 
17  Jokna.^  239,  479;  Jackson  v.  Brownson,  7  td,  227). 
8o  where  one  has  agreed  to  perform  a  service,  he 
cannot  compel  the  other  party  to  accept  the  service 
'  from  a  third  person  and  to  release  him  therefrom 
(Robson  V  Drummond,  2  B.  A  AcL,  303).  It  is  not 
meant  b}  this  section  to  imply  that  a  third  person 
cannot  assume  the  obligations  of  a  contract  between 
other  parties,  but  only  that  he  cannot  relieve  a  party 
thereto  trom  his  obligations,  without  the  consent  of  the 
creditor. 

g  690.  A  right  arising  out  of  an  obligation  is  the 
property  of  the  person  to  whom  it  is  due,  and  may 
be  transferred  as  such. 

See  section  367;  Short  «.  Spackman,  2  A  <6  Ad^  962; 
Hitchcock  V.  Northwestern  Ins.  Co.,  26  M  r,  68. 

S  691.  Certain  covenants,  contained  in  grants  of 
estates  in  real  property,  are  appurtenant  to  such 
estates,  and  pass  with  them,  so  as  to  bind  the  assigns 
of  the  covenantor,  and  to  vest  in  the  assigns  of  th^ 
covenantee,  in  the  same  manner  as  if  they  had  per- 
sonally entered  into  them.  Such  covenants  are  said 
to  run  with  the  land. 


Wbatcov^ 
nantanm 
with  the 
land. 


U. 


S  692.  The  only  covenants  which  run  with  the 
land,  are  those  specified  in  this  Title,^  and  those 
which  are  incidental  thereto.^ 

'  Parties  cannot,  by  any  form  of  words,  attach  newly 
invented  covenants  to  real  property  (Keppell  v, 
Bailey,  2  Myl  <fe  £,  617 ;  but  see  Tallmaclge  o.  East 
River  Bank,  26  K.  K,  105;  Tulk  v.  Mozhay,  2  PhiL, 
774;  11  Beav^  671;  Heriot's  Hospital  v.  Gibson,  2 
Daw,  301). 

*  The  contract  of  a  surety  for  the  payment  of  rent  is 
annexed  to  the  obligation  for  the  rent,  and  therefore 
passes  therewith  (Allen  v.  Culver,  3  Deiuio,  284). 
This,  however,  is  the  necessary  result  bf  a  principle 
elsewhere  declared  (see  section  481). 

g  693w  Every  covenant  contained  in  a  grant  of  an 
estate  in  real  property,  which  is  made  for  the  direct 
benefit  of  the  property,  or  some  part  of  it  then  in 
existence,  runs  with  the  land. 
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Denman  v.  Prince,  40  Barb.,  213;  Yerplanck  v.  Wright, 
23  WauL,  506;  Norman  v.  Wella,  17  id,,  136;  Myers 
V,  Bums,  33  Barfr.,  4.01 ;  Jourdain  v.  Wilson,  ^  B.  db 
AUL^  266 ;  Yemon  v.  Smith,  6  ui,  1 ;  Martjn  v.  Clue, 
18  Q.  B.,  661;  Wakefield  v.  Brown,  9  id.,  209;  Allen 
9.  Culyer,  3  Dtnio,  284 ;  Demarest  v.  Willard,  8  (Jow.,  206. 

S  694.  The  last  section  includes  covenants  of  war-'  u. 
ranty,'  for  qniet  enjoyment,^  or  for  further  assurance,' 
on  the  part  of  a  grantor,*  and  covenants  for  the  pay- 
ment of  rent,'  or  of  taxes  or  assessments  upon  the 
land,*  on  the  part  of  a  grantee. 

'  Suydam  v.  Jones,  10  W&nd.,  180;  Withy  v.  Miimford,  6 
<hw.,  137;  Blackwell  «.  Atkinson,  14  (M,  470; 
Mitchell  «.  Warner,  5  Conn.,  497 ;  Wyman  v.  Bal- 
lard, 13  MaaiL,  306. 

'  Lewis  V.  Campbell,  8  Thun^,  716 ;  Markland  v.  Cramps 
1  Deo,  A  Bai.,  94 ;  Campbell  v.  Lewib,  Z  RA  Aid., 
392 ;  Noke  v.  Awder,  Oro,  El,  436. 

'  Bennett  «l  Waller,  23  111,  97 ;  Colby  v.  Osgood,  29  Barb., 
339. 

*  The  ooyenants  mentioned  in  this  section  are  all  the 

"  usual  covenants  "  that  are  recognized  in  this  state 
as  running  with  the  land.  In  Kingdom  v.  Nottle  (1 
M.  A  Sella.,  355 ;  4  id,,  63),  it  was  held  that  a  cove- 
nant of  seisin  ran  with  the  land,  but  this  decision 
has  been  overruled  in  the  courts  of  this  country 
(See  Mitchell  9,  Warner,  6  Conn.,  497 ;  Fowler  v. 
Poling;  2  Barb,,  300;  Greenby  v.  Wilcocks,  2  Johns,, 
1;  Ballard  V.  Child,  34  Jfi:.,  366 ;  Thayer  v.  Clemenoei 
22  Pick,,  490;  Marston  v,  Hobbs,  2  Mass,,  439). 

*  Van  Rensselaer  v.  Read,  26  K.  7.,  658 ;  Van  Rensse- 

laer V,  Hays,  19  iV!  T.,  68 ;  Astor  v.  Lent,  6  Brmo., 
612;  Van  Rensselaer  v.  Bonesteel,  24  Barb.,  665; 
CkMe  V.  Wilberforce,  I  Beaio.,  113 ;  JeAkins  v.  Port- 
man,  1  Keen,  436.  It  is  not  necessary  that  the 
covenant  should  express  an  intention  to  bind  the 
covenantor's  assigns  (Jacques  v.  Short,  20  Barb.,  269). 

*  Post  V.  Kearney,  2  N.  T.,  394;  1  Sandf,,  105. 

• 

S  695.  A  covenant  for  the  addition  of  some  new  wbatoo?» 
thing  to  real  property,  or  for  the  direct  benefit  of  with  land 

*•*••'  when  a»- 

some  part  of  the  property  not  then  in  existence  or  ^yj" 
annexed  thereto,  when  contained  in  a  grant  of  an 
estate  in  such  property,  and  made  by  the  covenantor 
expressly  for  his  assigns  or  to  the  assigns  of  the 
covenantee,  runs  with  the  land  so  far  only  as  the 
assigns  thus  mentioned  are  concerned. 
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Whom 
bound  b: 


Whoara 
not. 


Spencer's  Case,  6  Co.  Bep.^  Id ;  Basterby  v.  Sampeon,  6 
Bmg,,  664;  Sampflon  iz.  Basterby,  9  B.  <fe  (7.,  606. 
Such  covenants  will  not  ran  with  the  land,  unless 
*'  assigns  '^  are  mentioned  in  the  deed  (Spencer's  Case, 
6  6b.,  16;  TaUman  v.  Cofi^n,  4  K  7.,  134;  Thompson  «. 
Eoee,  8  Oaw.^  266;  Doughty  VLBowman,  \IQ,B,,  444). 


^696.  A  covBnaat  ranninff  with  tlie  land  binds 

bound  b7  ^  ^ 

covenMiu.    thoso  onljT  Wflo  aoquire  the  whole  estate  of  the 
eovenautor  in  some  part  of  the  property. 

•  Dayia  ti.  Morris,.  35  Barb^  22.7 ;  Qk  LUL,  385,  a. 


§  697.  Ko  one,  merely  by  reason  of  having  ac- 
quired an  estate  subject  to  a  covenant  running  with 
the  land,  is  liable  for  a  breach  of  the  covenant  before 
he  acquired  the  estate,^  or  after  he  has  parted  with  it,' 
or  ceased  to  enjoy  its  benefits.^ 

'Day  v.  Swackhamer,  2  HQt,  4;  Tillotson  v.  Boyd,  4 
Somdf^  516 ;  see  Astor  v.  Bxsy^  6-  Wend^  603. 

*  Young  V.  PeyseVy  3  Bosw.^  308 ;  Arm^strong  v,  Wheeler, 

9  Chw.,  88;  ChUds  il  Gkrk,  3  Barh,  Ch,,  52; 
Wolveridge  v.  Steward,  Z  M.  &  ScoU,  561;  rev'g 
a  C,  9  Bing,,  60;  Walker  «.  Reeve,  3  Ihug.,  19. 

*  Astor  V.  L'Amoreuz,  4  Satu^.^  524 ;  Garter  v.  Hammett, 

18  Barb^  608;  MoInt?n«  «•  Scott,  8  Johns^  169; 
Eaton  v.  Jaoques^  1  Doug^  461.  Although  Eaton  9. 
Jacques  has  been  overruled  in  England  (Williams  v. 
Bosanquet,  1  BrocL  <ft  A,  238^  its  doctrine  is  law  in 
ilus  state. 


Apportion- 
ment of 
eovenanta. 


S  698.  Where  several  persons,  holding  by  several 
titles,  are  subject  to  the  burden^^  or  entitled  to  the 
benefit'  of  a  covenant  running  with  the  land,  it  must 
be  apportioned  among  them  according  to  the  value 
of  the  property  subject  to  it  held  by  them  resi)ect- 
ively,  if  such  value  can  be  ascertained,  and  if  not, 
then  according  to  their  respective  interests  in  point 
of  quantity.' 

'Van  Rensselaer  v.  Bradley,  3  Denw^  135;  Van  Ra!i9» 
selaer  9.  Gallup,  5  tdL,  4M;  Astor  v.  Miller,  2  Po^  68 

*  Cole  V.  Patterson,  26  Wmd.,  45& 

*  Van  Rensselaer  v.  Jones,  2  Barb.^  643. 
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TITLE  IV. 

EXTINCTION   OF   OBIilQATIONS. 

Obaptkr    L  Performanoe. . 

IL  OWefT  of  performance. 
IIL  Prevention  of  performance  or  offer. 
17.  Axjoord  and  BatisfiBOtion. 
V.  Novation. 
YL  Belease. 


OHAPTBE  L 

PBRFOKMANCB, 

fiionQir  699.  Obligation  extinguished  by  performance. 

^00.  Performance  by  one  of  several  joint  debtors. 
901.  Perforracnoe  to  one  of  joint  oreditom. 

702.  Effect  of  directions  by  creditors.  • 

703.  Partial  performance. 

704.  Payment,  what 

705.  Application  of  general  performance. 

S  699.  Full  performaiLce  of  an  obIigatlt>n,  by  the  obUfcatton 
party  whose  duty  it  is  to  perform  it,^  or  by  any  other  J*2;^JJJ^ 
person  on  his  behalf,  and  with  his  assenti'  if  accepted 
by  the  creditor,  extinguishes  it. 

'  Performance  by  a  third  peraon,  without  authority  from 
the  debtor,  does  not  extinguish  the  debt  (^fuller  v, 
Eno,  l^N.  7.,  605;  Daniels  v.  Hallenbeck,  10  Wend^ 
408 ;  Bleakley  v,  .White,  4  Paige,  655). 

'Kemp  V,  Balls,  10  Exch.^  607;  Jones  v.  Broadhurst,  9 
G.  R,  173;  Belshaw  V.  BuAh,  11  0,  3^  191;  Bhnp- 
son  V.  Eggington,  10  Exch.,  845;  James  v.  Isaacs,  12 
G,  B.J  791 ;  see  Phillips  v,  Berger,  8  Beurb.,  £27. 

S  700.  Performance  of  an  obligation,  by  one  of  Perform- 
several    persons  who    are  jointly  liable   under  it,  Jji'^**"* 
extinguishes  the  liability  of  all. .  ^^^"^ 

S  701.  An  obligation  in  favor  of  several  x>&r8ons  is  P"'®™-  ^ 
extinguished  by  performance  rendered  to  any  of  ^^^n, 
theoa,^  except  in  the  case  of  a  deposit  made  by 
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owners  in  common,  or  in  joint  ownership,*  which  is 
regulated  by  the  Title  on  Deposit. 

'  Shepard  v.  Ward,  8  TTend,  542;  see  Cannan  v.  Pultz, 
21  N.  r,  547. 

"  Husband  v.  Davis,  10  a  R,  660;  lAoes  v.  Stephenaon, 
1  Moo.  A  Rj  145.  This  proviaioii  does  not  of  course 
apply  to  partnerships,  whose  title  is  distinguished 
from  joint  ownership  bj  section  176. 

di^iou  S  702.  If  a  creditor,  or  any  one  of  two  or  more 
bj  creditor.  joiQt  creditors,  at  any  time  directs  the  debtor  to 
perform  his  obligation  in  a  particular  manner,  the 
obligation  is  extinguished  by  performance  in  that 
manner,  even  though  the  creditor  does  not  receive 
the  benefit  of  such  performance. 

Thus,  if  the  creditor  directs  money  to  be  sent  to  him 
by  mail,   it  is  at  his  risk  (Graves  v.  Amer.  EzdL 
.  Bank,  17  Ni  F,  207;  Bylea  v.  BUia,  4  .BSw^,  112). 

fttftiaipef  g  703.  A  partial  performance  of  an  indivisible 
obligation  extinguishes  a  corresponding  proportion 
thereof,  if  the  benefit  of  such  performance  is  volun- 
tarily retained  by  the  creditor,  but  not  otherwise.^ 
If  such  partial  performance  is  of  such  a  nature  that 
the  creditor  cannot  avoid  retaining  it,  without  injur- 
ing his  own  property,  his  retention  thereof  is  not 
presumed  to  be  voluntary.* 

'Smith  V,  Brady,  17  ^  F.,  187;  Cunningham  v.  Jones, 

20  t<7.,  486;  Pullman  v.  Coming,  9  ^  93. 
•/J. 

Payment,  g  704.  Performaqce  of  an  obligation  for  the  de- 
livery of  money  only,  is  called  payment. 

ADpiiattum      g  705.  Where  a  debtor,  under  several  obligations 

jgrform.      to  another,  does  an  act,  by  way  of  performance,^ 

which  is  equally  applicable  to  two  or  more  of  such 

obligations,  such  performance  is  applied  as  follows : 

1.  If,  at  the  time  of  performance,*  the  intention 
or  desire'  of  the  debtor  that  such  performance  should 
be  applied  to  the  extinction  of  any  particular  obliga- 
tiop,  is  manifested  to  the  creditor,^  it  is  so  applied ; 
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2,  If  no  such  application  is  then  made,'  the  credi- 
tor/ within  a  reasonable  time  after  such  perform- 
ance/ may  apply  it  toward  the  extinction  of  any 
obligation/  performance  of  which  was  due°  to  him 
from  the  debtor  at  the  time  of  such  performance; 
except  that  if  similar  obligations  were  due  to  him 
both  individnally  and  as  a  trustee,  he  must,  unless 
otherwise  directed  by  the  debtor,  apply  the  perform- 
ance to  the  extinction  of  all  such  obligations  in 
equal  proportion ;'®  and  an  application  once  made  by 
the  creditor  cannot  be  rescinded  without  the  consent 
of  the  debtor ;" 

3.  If  neither  party  makes  such  application,  within 
the  time  prescribed  herein,  the  performance  is  ap- 
plied to  the  extinction  of  obligations  in  the  following 
Older;  and,  if  there  is  more  than  one  obligation  of  a 
particular  class,  to  the  extinction  of  all  in  that  class, 
ratably : 

(1.)  Of  an  obligation  due  at  the  time  of  perform- 
ance;" 

(2.)  Of  an  obligation  not  voidable  at  the  option 
of  the  debtor ;" 

(3.)  Of  an  obligation  secured  by  a  lien,  or  collateral 
undertaking;** 

(4)  Of  interest ;» 

(5.)  Of  the  obligation  earliest  in  date  of  maturity  ;*' 

(6.)  Of  the  obligation  which  it  is  most  for  the  inte- 
rast  of  the  debtor  to  extinguish.*^ 

'  This  subject  is  usuaUy  treated  exdnsiTely  with  refer* 
enoe  to  payments  of  monej,  which  have  indeed 
furnished  all  the  cases  upon  which  decisions  have 
been  reported.  Obviousl/i  howereri  the  same  prin- 
ciples are  equally  applicable  to  all  classes  of  con* 
tracts,  as  for  example,  where  one  has  agreed,  at 
various  times,  to  deliver  parcels  of  merchandise  of 
the  same  species,  such  as  wheat,  flour,  fruit,  kc 

*  Allen  p.  Culver,  3  IkfL^  284;  Philpott  v,  Jones,  3  Ad, 

A  EL,  41. 

*  Stone  V.  Seymour,  15  Wend.,  19;  Waters  v.  Tompkins, 

%Or,M.A  R,  725;  Shaw  v.  Picton,  A  R  4t  G.,  715. 

*In  Stone  v.  Seymour,   it  was  held  that  no  express 

direction  by  the  debtor  was  necessary.    In  Van 


208  THE  CIVIL  CODE 


Rensselaer  v.  Roberts  (6  Dm.^  470),  somewhat  dif- 
ferent language  is  used.  On  the  whole,  it  seems 
reasonable  to  lay  down  the  rule  as  in  the  text  The 
riigliteBt  act  manrfefiting  such  desire  is  sufficient 
(see  Roberts  v,  GarMe,  3  Oai.f  14). 

*  Allen  V.  Culver,  3  i>en.,  284;  Philpott  v.  Jones,  2  Ad. 

dt  El,  41. 

*  Ste  Bridenbecker  v.  Low^l,  32  Atrb.,  9,  ^2 ;  Allen  ti 

GuWer,  3  i>4n.,  284,  891.  But  in  mtiqr  cases  out  of 
this  state  It  has  been  held  that  the  creditor  may 
exercise  this  right  at  any  time  (Uajor  of  Alexandria 
V,  Partten,  4  Oranek,  31 1 ;  Bayues  v.  Waite,  14  CWL, 
44«;  Miils  v,  JV^wkes,  5  Bmg.  jA/I  C,  465;  see  Phil- 
pott  V.  EUis,  2  Ad,d:  El,  41). 

*  Arnold  v.  Mayor  of  Poole,  4  Man.  dt  Or.,  860 ;  Trotter 

V.  Grant,  2  Wend.,  413;  Ohirk  v.  Burdett,  "%  SaU, 
I9t;  MiOa  n  Fowkee,  -6  Bmg.  K  C,  465;  Tan 
Rensselaer  v,  Roberta,  5  Den,,  470. 

*  Niagara  Bank  v.  Rosevelt,  9  Oow^  409;  affirming  S.  0., 

ff:ypk.,  679;  Baker  v.  Stackpoole,  9  Oofo.,  420,  436. 

*  See  Bridenbecker  v.  LoweU,  32  Sorb.,  9. 
"  Allen  V.  Culver,  3  Den.,  284. 

"  Thomas  v.  Kelsey,  30  Barh.,  268 ;  Hunter  v.  Oeter- 
houdt,  11  id.,  33;  Baker  v,  Stackpoole,  9  Offw.,  420; 
Hall  V.  Clement,  41  K.  H.,  166. 

^  Wright  V.  Laing,  ^  B.  dt  C,  166;  Crookshank  v.  Rose, 
6  Oarr.  <fe  P.,  19. 

■•  Pattison  v.  Hull,  9  Oow.,  747;  Dows  v.  Morewood,  10 
Barh.,  188.;  The  Antarctic^  Sproffue,  206.  To  the 
contrary  is  Johnson's  Appeal,  37  J^enn.  St,  268. 

*  People  V.  New  York  Co.,  5  Oow.,  331 ;  Connecticut  v. 

Jackson,  1  Johns.  Oh.,  13;  French  v.  Kennedy,  7 
Barb,,  462;  Williams  v.  HoughlaUng,  3  Oow.,  86. 

"  Dows  V.  Morewood,  10  Barb.^  183 ;  Wheeler  v.  Crop- 
sey,  5  Bow.  JV.,  288 ;  Allen  v.  Culver,  3  Den.,  284. 

**  As  to  this  point  there  is  much  oontroveraj.  The  rule 
here  stated,  subject  to  all  the  preceding  qualiflca* 
tions,  is  that  which,  as  it  appears  to  the  commis- 
sioners, is  supported  by  the  weight  of  authority  in 
this  state  (see  Dows  v.  Morewood,  10  Barb.,  183, 
189;  Pattison  V.  Hull,  9  Oow.,  747).  A  payment  is 
.  to  be  applied  so  as  to  stop  the  running  of  interest 
as  soon  as  possible  (Jencks  v.  Alexander,  11  Paige, 
619).  In  Pennsylvania,  the  interest  of  the  creditor 
is  consulted  by  the  court  (Johnson's  Appeal,  37 
Fenn.  SL,  268;  Pierce  v.  Sweet,  33  id.  151). 
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OHAPTEE  11. 

OFFER  OF  PBBFOBMANCB. 

Svmov  t06.  Obligation  eztingiilBhed  by  offer  of  performaooe. 

707.  Offer  of  partud  perforraaace. 

708.  By  wbom  to  be  made. 

709.  To  whom  to  be  made. 

710.  Where  offer  may  be  made. 

711.  Wlien  offer  must  be  made. 
712.0ompeii8atioii  after  delay  in  performanoo. 

713.  Conditional  offer. 

714.  Ability  and  willingnesfi,  eesentiaL 

715.  Production  of  thing  to  be  delivered,  not  neoessary. 

716.  Thing  offered,  to  be  kept  separate. 

717.  Performance  of  oondition  precedent 

718.  Written  receipts. 

719.  EztinctioQ  of  pecuniary  obligajtioiL 

720.  Objecttons  to  mode  of  offer.  * 
731.  Tiae  to  thing  offered.                                                       > 

722.  Custody  of  thing  offered. 

723.  Effect  of  offer  on  accessories  of  obHgation. 

724.  Creditor's  retention  of  thing  whkh  he  refuses  to  accept 

S  706.  An  obligation  is  extinguished  by  an  offer  P^/k*^\^ 
of  performance,  made  in  conformity  to  the  rules  Jj^^^gj^ 
herein  prescribed,  and  with  intent  to  extinguish  the .  *'**^ 
obligation. 

This  is  the  present  law  with  respect  to  all  obligations  other 
than  for  the  payment  of  money  (Dee  Arts  v.  Leggett^ 
16  HZ,  682;  Billings  v.  Yanderbeck,  23  Barb.^ 
646 ;  Slingerland  v.  Morse,  8  Johm^  474).  It  is  not 
now  the  law  as  to  pecuniary  obligations,  the  debtor 
having  no  power  to  rid  himself  of  the  debt  without 
the  consent  of  the  creditor  (see  Dixon  v.  Clark,  6 
a  B,,  366,  377;  Waistell  v,  Atkinson,  8  Bing^  290; 
-      Eortright  v,  Cady,  23  Barb.,  490;  21  N.  T,  343). 

S  707.  An  offer  of  partial  performance  is  of  no  effect,  ottn  or 

Dixon  V.  Clark,  6  C.  B^  366.  KSSSmS"^ 

%  708.  An  offer  of  performance  must  be  made  by  By  whom  to 
the  debtor,^  or  by  some  person  on  his  behalf  and  ^  "**** 
with  his  assent.* 

'  See  Muller  v.  Eno,  14  N.  r,  697. 

*  Read  v.  Qoldring,  2  M.  dk  8elw.y  86 ;  see  Belshaw  9 

Bush,  11  C7.  B,,  191 ;  Kemp  v.  Balls,  10  .SmA.,  607 ; 

Simpson  v.  Sggington,  id.,  846. 
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be  mis?  ^  §  709.  An  oflFer  of  performance  must  be  made  to 
the  creditor,^  or  to  any  one  of  two  or  more  joint 
•  creditors,*  or  to  a  person  authorized  by  one  or  more 
of  them  to  receive'  or  collect*  what  is  due  under  the 
obligation,  if  such  creditor  .or  authorized  person  is 
present  at  the  place  where  the  offer  may  be  made ; 
and  if  not,  then  to  a  notary  public' 

*  Haldane  v.  Johnson,  8  Exch.^  689. 

■  Carman  v.  Pultas,  21  -Y.  F.,  547";  Douglas  p.  Patrick,  3 

T.  i?.,  683  J  Dawson  v.  Ewing,  6  Serg.  <fc  A,  371. 

■  Kirton  v.  Braithwaite,  I  M.  &  W.,  310;  Goodland  v. 

filewith,  1  Camp.,  477.  The  agent  must  have 
authority  to  receive  payment  in  aome  shape  (Har- 
gous  V.  Lahens,  3  Sandf.f  213 ;  Bingham  p.  AUport^ 
1  Nev.  db  M.,  398;  see  Offley  v.  Clay,  2  M,  A  G^ 
172;  Kirton  v.  Braithwaite,  I  M.  db  W.,  310). 

*  Tender  may  be  made  to  an  agent  instructed  to  collect 

by  process  of  law  (Crozer  v.  PiUingi  ^  R  A  C.^  26) , 
even  though  forbidden  to  receive  payment  from  the 
•debtor  (Hatch  v.  Hale,  15  Q,  R,  10). 

*  This  provision  is  new.    It  is  intended  to  provide  a  mode 

of  offer,  fair  alika  to  the  debtor  and  to  the  creditor. 
A  creditor  might  be  absent  fh>m  the  state,  when  the 
debt  became  due,  and  have  no  agent  here.  If|  under 
such  circumstances,  the  debtor  could  stop  the  running 
of  interest  by  a  formal  offer,  addressed  to  no  particular 
person,  it  is  plain  that  great  injustice  might  be  done. 

whpnoBK      g  710.  In  the  absence  of  an  express  provision  to 
»**••         the  contrary,  an  oflFer  of  i)erformance  may  be  made, 
'  at  the  option  of  the  debtor : 

1.  At  any  place  appointed  by  the  creditor ;'  or, 

2.  Wherever  the  person,  to  >?hom  the  offer  ought 
•  to  be  made,  can  be  foand ;'  or, 

3.  If  such  person  cannot,  with  reasonable  dili- 
gence, be  found  within  this  state,'  and  within  a 
reasonable  distance  from  his  residence  or  place  of 
business,*  or  if  he  evades  the  debtor,*  then  at  his 
residence,*  or  place  of  business,'^  if  the  same  can,  with 
reasonable  diligence,  be  found  within  the  state ;  or, 

4.  If  this  cannot  be  done,  then  at  any  place  within 
this  state. 

*  Franchot  v  Leach,  5  Cow.,  606 ;  Robmson  v.  Badieldei; 

4  K  H.,  40 ;  Wyman  v.  Winslow,  2  Fairf.,  398. 
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*  Hunter  v.  Le  Ck>nte,  6  Cow.,  728. 

'  Smith  V.  Smith,  2  EiUt  361;  quaUfyingS.  C,  26  Wend,, 
406. 

*  Thig  provision  ia  perhaps  new  (see  Smith  v.  Smith,  26 

l^etid,  406;  2  ^i^  361). 

*  Judd  9.  Ensign,  6  Barh^  268 ;  see  Smith  v.  Smith. 

*  Smith  V.  Smith;  Judd  v.  Ensign. 

^  So  many  persons  now  do  business  in  this  state,  who  re- 
side out  of  the  state,  that  it  seems  but  just  to  pro- 
vide for  their  case. 

g  711.  Where  an  obligatioD  fixes  a  time  for  its  per-  ^mi^«« 
formance,  an  offer  of  performance  must  be  made  at  ■»•** 
that  time/  within  reasonable  hoiirs,^  and  not  before^ 
nor  afterwards/ 

'  See  Dixon  v.  Clark,  6  G.  B.,  365,  378. 

*  Startup  V,  Maodonald,  2  M.  A  0.,  395. 

'  '  Mitchell  V.  Cook,  29  Barb.,  343.  In  Maryland,  however, 
a  tender  before  the  day,  of  all  that  would  be  due 
upon  the  day,  interest  included,  is  valid  (McHard  «. 
Whetcpoft,  3  ffarr.  db  McK,  86). 

*  Livingston  v.  Harrison,  2  E.  D.  Smith,  197 ;  Poole  v. 

Tumbridge,  2  U.  db  W^  223;  Hume  v.  Peploe,  8 
Eatt,  168 ;  see  Kortright  v.  Cady,  21  N.  F.,  343. 

S  712.  Where  an  obligation  does  not  fix  the  time  u. 
for  its  performance,  an  offer  of  performance  may  be 
made  at  any  time,  before  the  debtor,  upon  a  reason- 
able demand,  has  refused  to  perform. 

See  Jones  v.  Gibbons,  8  Exeh.,  922. 

§  713.  Where  delay  in  performance  is  capable  of  J5J™JJ[»JJ* 
exact  and  entire  compensation,  and  time  has  not  been  ^j!}^^. 
expressly  declared  to  be  of  the  essence  of  the  obliga-  '°®^ 
tion,^  an  offer  of  performance,  accompanied  with  an 
offer  of  such  compensation,  may  be  made  at  any  time 
after  it  is  due,'  but  without  prejudice  to  any  rights 
acquired  by  the  creditor  or  by  any  other  person  in 
the  meantime. 

'  This  provision,  which  is  new,  is  intended  to  obviate  the 
difficulties  which  constantly  arise  in  determining 
whether  time  is  of  the  essence  of  a  contract,  or  not 

*  This  provision  is  also  new.    But  as  such  tender  is  per- 

mitted by  statute  after  an  action  has  been  commenced 
(2  B,  S.,  664,  §  20),  it  clearly  ought  to  be  allowed 
before  any  litigation  ia  had,  to  stop  interest  and 
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avoid  ooBts.  Undoubtedly  it  is  not  allowed  hj 
the  oommon  law  (Poole  v.  Tumbridge,  2  M,  dk  W.^ 
223;  Hume  v.  Peploe,  8  Ikut,  168);  but  the  judges 
acknowledged  the  hardship  of  the  law  on  this  point. 
In  Ck}nnecticut,  the  rule  here  proposed  has  become 
law  through  usage  (Tracy  v.  Strong,  2  Corm.f  659). 

gj^^  S  '^^**  ^  ^^®^  ^^  performance  must  be  made  in 

fki^  good  faith,  and  in  such  manner  as  is  most  likely, 
under  the  circumstances,  to  benefit  the  creditor. 

Good  faith  is  manifestly  essential 

ooaditiooai  g  715,  ^^  oflfcr  of  performance  must  be  free  from 
any  conditions'  which  the  creditor  is  not  bound  on 
his  part  to  perform.^ 

'Brooklyn  Bank  v.  Degrauw,  23  Wenfi,^  342;  Wood  0. 
Hitchcock,  20  id.,  47 ;  Bddy  v.  O'Hara,  14  id.,  221. 
An  offer  conditioned  upon  a  receipt  in  full  (Loring  v, 
Cooke,  3  Pick.,  48;  Thayer  v.  Brackett,  12  Masa^ 
460 ;  Finch  v.  Miller,  6  C,  R,  428),  or  a  receipt  of 
any  kind  (Laing  v.  Meader,  1  Obrr.  <fe  P.,  257; 
Griffith  V,  Hodges,  id.,  419 ;  Ryder  v.  Townsend,  7 
Dawl  dt  RyL,  119;  see  Wood  v,  Hitchcock,  20 
Wend,^  47)  being  given ;  or  upon,  the  amount  ten- 
dered being  accepted  in  f\ill  of  all  or  any  demands 
(Wood  V.  Hitohoock,  20  Wwi.,  47 ;  Strong  v.  Harvey, 
3  Bing.,  304)  la  bad  at  common  law.  It  is  proposed, 
however,  to  sanction  a  demand  for  a  receipt 

*  Bevans  v.  Bees,  b  If.  4k  W.,  306.  Thus  an  offer  of 
more  than  is  due,  conditioned  upon  the  creditor 
taking  out  of  it  the  amount  which  he  claims  to  be 
due,  is  good  {Ih. ;  Dean  v.  James,  ^  R  A  Ad.,  546; 
see  Hubbard  v.  Chenango  Bank,  8  Oow^  100),  if 
the  creditor  is  not  required  to  make  change,  for 
'  that  he  is  not  bound  to  do  {lb.;  Betterbee  v. 
Davis,  3  Camp.,  71).  Where  the  creditor  is  bound 
by  law  CO  give  a  release  upon  payment,  an  o2fer  con- 
ditioned upon  •  his  doing  so  is  good  (Saunders  «. 
Frost,  5  Pick.,  260,  270).  So  a  party  to  a  nego- 
tiable instrument  may  require  its  surrender  upon 
payment  (Wilder  v.  Seelye,  8  Barb.,  408^  unless  the 
holder  has  other  claims  upon  it  (Hargous  v.  Laheoa^ 
3  Sand/.,  213). 


AWHty  S  716.  An  oflFer  of  performance  is  of  no  eflFect,  if 

and  wining.         •^  ,    ^ 

new  eBbsn.  the  pcrsoii  making  it  is  not  able  and  willing  to  per- 


form according  to  the  offer. 
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AU  the  precedents  assume  tliis  to  be  essential.  Ability, 
howeyer,  and  not  readiness,  is  the  true  test  If  a 
debtor  knows  that  his  creditor  will  not  accept  per- 
formance, he  should  not  be  required  to  prepare  any- 
thing for  deliverr,  at  a  useless  cost  of  time  and  trouble. 

S  717.  The  thing  to  be  delivered,  if  any,  need  not  Prodnction 

.  \  A        t^  ■■■■  rtn/.    of  thing  lo 

m  any  case  be  actually  produced,  upon  an  offer  of  ^  ^<'^^''<'>^' 
performance,  unless  the  offer  is  accepted.  neie»«Ary. 

This  is  an  innovation  upon  the  common  law,  as  far  as 
obligations  for  the  payment  of  money  (Bakeman  v. 
Pooler,  15  WencL^  637 ;  Hornby  v.  Cramer,  12  How.  Pr.j 
491 ;  Finch  v.  Brook,  1  Bing.  K.  C,  263),  or  for  the 
delivery  of  a  written  instrument  (see  Brooklyn  Bank 
V.  Degrauw,  23  Wend.^  342),  are  concerned.  But  the 
present  rule  seems  useless.  In  respect  to  bulky  arti- 
cles, this  section  is  m  conformity  with  the  common 
law  (Siingerland  v,  Morse,  8  Johns.,  474;  Myers  v 
Davis,  26  JBkir&.,  367 ;  Goit  v.  Houston,  3  Johns.  Cku,, 
243). 

§  718.  A  thing,  when  offered  by  way  of  perform-  Thing 
ance,  must  not  be  mixed  with  other  things  from  be^kept^ 
which  it  cannot  be  separated  unmediately  and  with- 
out difficulty. 

Hamilton  v.  Ganyard,  34  Barh.,  204;  Betterbee  v.  Davis, 

3  (7ofi|p.,  71 ;  Bates  tr.  OhorohiU,  32  Maine,  31 ;  Lebal- 

lister  V,  Nash,  24  ti,  316;   Wyman  «.  Winslow,  2 

Ibirf.,  398;  Yeazy  v.  Harmony,  7  CfreenLf  91;  Barney 

^  V.  Bliss,  1  D.  Ohipm.f  399. 

§  719.  When  a  debtor  is  entitled  to  the  perform-  perform. 
ance  of  a  condition  precedent  to,  or  concurrent  with,  condiuon 
performance  on  his  part,  he  may  make  his  offer  to  ^ 
depend  upon  the  due  performance  of  such  condition. 

See  %  681»  and  notes. 

S  720.  A  debtor  has  a  right  to  require  from  his  ^^^ 
creditor  a  written  receipt  for  any  property  delivered 
in  performance  of  his  obligation. 

This  provision  is  new  (see  note  to  §  715).    Its  propriety 
'should  seem  scarcely  to  admit  of  doubt 

S721.  An  obligation  for  the  payment  of  money  is  Extinction 
extinguished  by  a  due  offer  of  payment,  if  the  niaryobii. 
amount  is  immediately  deposited  in  the  name  of 
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the  creditor,  with  some  bank  of  deposit  within  this 
state,  of  good  repute,  and  notice  thereof  is  given  to 
the  creditor. 

This  is  contrary  to  the  present  law  upod  this  subject, 
which  makes  a  tender  operative  only  so  far  as  to  stop 
interest  The  same  rule  has  been  applied  to  obliga- 
tions for  the  delivery  of  deeds  and  other  instruments 
(Brobklyn  Bank  v.  De  Grauw,  23  Wjend.,  342).  But 
this  has  been  wisely  overruled  (Des  Arts  v.  Lig- 
gett, 16  ^  K,  582).  The  provisioiis  of  this  sectiou 
have  long  been  the  law,  in  substance,  of  Louisiana  and 
France.  It  seems  to  the  commissioners  to  be  all  that 
creditors  can  reasonably  ask.  The  common  law  com- 
pels a  debtor  to  keep  the  money  which  he  owea,  at  his 
own  risk.  This  is  often  an  inconvenience,  and  some- 
times a  positive  loss  to  him. 


Directions 
to  mode  of 
offer. 


TiUeto 

thing 

offered. 


CtoBtody  of 

thing 

offlnred. 


S  722.  All  objections  to  the  mode  of  an  offer  of 
performance,  which  the  creditor  has  an  opportuuity 
to  state  at  the  time  to  the  person  making  the  offer, 
and  which  c6ald  be  then  obviated  by  him,^  are  waived 
by  the  creditor,  if  not  then  stated.* 

• 

'  Insuperable  objections  are  not  waived  by  silence  (Fiiess 

V.  Eider,  24  K  Z,  867 ;  Mitchell  v.  Cook,  29  Barb., 

353). 
'  Oarman  v.  Pultz,  21  ^.  T,,  641 ;  Kemochan  v.  Bowery 

Ins.  Co.,  17  id,,  428 ;  Bumstead  v.  Dividend   Kut. 

Ins.  Co.,  12  id.,  81. 

g  723.  The  title  to  a  thing  duly  offered  in  jMjrfonn- 
anc^e  of  an  obligation  passes  to  the  creditor,  if  the 
debtor  at  the  time  signifies  his  intention  to  that  effect* 

Des  Arts  v.  Leggett,  16  Ni  K,  582;  Lamb  v.  Lathrop,  13 
WeruJLf  96 ;  Riz  v.  Strong,  1  Boot,  65 ;  see  Smith  v. 
Loomis,  7  Conn.,  110.  At  present  this  rule  does  not 
apply  to  money,  but  that  is  because  a  tender  does  not 
extinguish  a  pecuniary  debt  The  change  proposed  bj 
section  721  removes  the  ground  of  this  distinction. 

S  724.  The  person  offering  a  thing,  other  than 
money,  by  way  of  performance,  must,  if  he  means 
to  treat  it  as  belonging  to  the  creditor,  retain  it  as  a 
depositary  for  hire,'  until  the  creditor  accepts  it,  or 
until  he  has  given  reasonable  notice  to  the  creditor 
that  he  will  retain  it  no  longer,  and,  if  with  reason 
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able  diligence  he  can  find  a  suitable  depositary  there- 
for, until  he  has  deposited  it  with  suoh  person.^ 

'  Sheldon  v.  Skinner,  4  Wtnd.,  625. 
'  These  rules  seem  reasonable,  though  thej  are  not  estab* 
lished  (or  denied)  by  adjudged  cases. 

S  726.  An  offer  of  payment  or  other  performance,  wect  of 

off<Br  on 

duly  made,  though  the  title  to  the  thing  offered  be  Jj^^^jj"*^*®* 
not  transferred  to  the.  creditor,  stops  the  running  of  ^^^ 
interest  on  the  obligation,  and  has  the  same  effect 
upon  all  its  incidents  as  a  performance  thereof. 

Kortright  v.  Oadj,  21  K  7.^  343;  Law  v.  Jackson,  9 
Cow.f  641;  Raymond  v.  Bearnard,  12  Jokna^  274; 
Chilton  V.  Carrmgton,  15  C,  B.,  95,  730. 

5  726.  K  anything  is  given  to  a  creditor  by  way  owditor'i 
of  performance,  which  he  refuses  to  accept  as  such,  ^^^^^^ 
he  is  not  bound  to  return  it  without  demand ;  but  if  ^^^^  ^ 

accept. 

he  retains  it,'  he' is  a  gratuitous  depositary  thereof. 

Kingston  Bank  v.  Gay,  19  Barb.^  460 ';  Gk)rdon  v.  Strange, 
1  Exch,^  477. 


OHAPTEE  III. 

PBBTENTIOK  OF  PEKFOBMANOE  OB  OFFEB. 

Ssonoir  727.  What  excuses  performance,  Ac. 

728,  729,  730.  Effect  of  prevention  of  performance. 
731.  Effect  of  refusal  to  accept  performance  before  offer. 

* 

S  727.  The  want  of  performance  of  an  obligation,  what 
or  of  an  offer  of  performance,  in  whole  or  in  part,  or  Km^^X. 
any  delay  therein,    is    exciTsed   by    the   following 
causes,  to  the  extent  to  which  they  operate '} 

1.  When  such  performance  or  offer  is  prevented  or 
delayed  by  the  act  of  the  creditor,^  or  by  the  opera- 
tion of  law,'  even  though  there  may  have  been  a 
stipulation  that  this  shall  not  be  an  excuse ; 

2.  When  it  is  prevented  or  delayed  by  an  irre- 
sistible superhuman  cause,  or  by  the  act  of  public 
enemies  of  this  state  or  of  the  United  States,  unless 
tUe  parties  have  expressly  agreed  to  the  contrary  ;^  or, 
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3.  When  the  debtor  is  induced^  not  to  make  it,  by 
any  act^  of  the  creditor  intended  or  naturally  tend- 
ing to  have  that  effect,^  done  at  or  before  the  time  at 
which  snch  performance  or  offer  may  be  made,^  and 
not  rescinded  before  that  time.* 

'  Wh^ere  performance  is  simply  ddayedf  and  net  made 
forever  impossible,  delay  only  is  ezcilsed  (WiUiams 
v.  Yanderbilt,  29  Barb,,  491 ;  Schilizzi  v.  Derry,  4 
M  A  BL,  873;  White  v.  Mann,  26  MaixiA,  368), 
unless  the  delay  is  for  an  indefinite  or  unreason- 
able  period,  as  in  case  of  a  blockade,  which  puts 
an  end  to  an  obligation  to  enter  the  harbor 
(Scott  V.  libby,  2  JoIvm^  336;  The  Tutela,  6  Bob, 
Adm,,  177 ;  see  The  Isabella  Jaoobina,  4  Boh,  Adm,^ 
77). 

*  Masterton  v.  Mayor,  Ac.,  of  Brooklyn,  7  EiU,  61 ;  Uo- 

Oonihe  v,  K.  Y.  ft  Erie  R.  R.  Co.,  20  N,  F.,  495 ; 
Ellen  t;.  Topp,  6  Exck.,  424,  440. 
'  Jones  V,  Judd,  A.N.  K,  411 ;  People  v.  Bartlett,  8  BSl, 
570;  Esposito  v,  Bowden,  4  iX  <€;  BL,  963. 

*  The  rule  laid  down  in  Tompkins  v,  Dudley  (25  N,  71, 

272),  and  Harmony  v.  Bingham  (12  td,  99),  is  that 
nol  even  the  act  of  God  excuses  the  non-perform- 
ance of  a  con^ad,^  though  it  relieyes  fh>m  an  obliga- 
tion created  merely  by  operation  of  law.  But  this 
doctrine  was  not  absolutely  necessary  to  the  dedsioa 
of  those  cases,  nor  to  that  of  those  there  dted ;  and 
the  commissioners  cannot  see  how  such  a  principle 
can  be  reconciled  with  the  decision  in  Wolfe  v.  Howes 
(20  N.  F,  197).  The  clause  here  inserted  is  consist- 
ent with  all  that  was  actually  decided  in  these  cases, 
.and  is  certainly  no  more  than  Just.  There  can  be  no 
doubt  that  parties  to  contracts  do  not  contemplate 
such  a  strict  liability;  the  only  doubt  is  whether  they 
do  not  assume  the  existence  of  even  a  much  more 
liberal  rule.  See  Williams  «i  Lloy4,  W,  Jones,  179; 
Taylor  v.  Caldwell,  3  Best  &  8.,  826.        *  ^ 

*  It  is  not  necessary  that  the  debtor  should  be  literally 

prevenied  by  the  creditor  from  performing.  If  he  is 
induced  by  the  creditor,  in  any  way,  to  abstain  from 
or  to  delay  performance,  that  is  sufficient  excuse  (see 
Young  V.  Hunter,  6  A:  7!,  203 ;  Carman  v,  Pults,  21 
id^  647 ;  Fleming  v,  Gilbert,  3  Johm.,  631 ;  Famham 
V,  Ross,  2  HaU,  167 ;  Higg^ls  v,  Solomon,  id.,  482; 
■  Southworth  v.  Smith,  7  Oueh.,  391 ;  Gilmore  v.  Holt, 
4  Pick,,  268). 

*  Not  only  a  positiye  request  of  the  creditor  (Carman  o. 

Pultz,  21  ^.  K,  547),  but  any  act  on  his  part  which 
would  make  performance  or  an  offer  thereof  iisele/» 
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(Corawell  V,  Haight,  21  N.   F.,  462),  excuses  the 

want  of  performance. 
'  This  is  obviously  just. 
>  SklDDer  V.  Tmker,  84  JBarh.j  833 ;  Crist  v.  Armour,  icL, 

878. 
•Id. 


S  728.  If  performance  of  an  obligation   is  pre-  direct  of 

vented  by  the  creditor,  the  debtor  is  entitled  to  all  <>'  perform, 
the  bedefits  which  be  would  have  obtained  by  its 
performance  on  both  sides. 

Masterton  v.  Major  of  Brooldyn,  1  JBiU,  61 ;  see  Clark  v. 
Mayor,  &a,  of  New  Tork,  4  M  K,  338. 

S  729.  If  a  debtor  is  dissuaded  by  his  creditor  u. 
from  performance,  but  is  not  actually  forbidden  to 
perform,  he  may,  at  his  option,  omit  to  perform,  and 
retain  whatever  he  has  received  under  the  contract, 
but  he  is  entitled  to  nothing  more. 

S  730.  K  performance  of  an  obligation  is  pre-  m. 
vented  by  any  cause  excusing  performance,  other 
than  the  act  of  the  creditor,  the  debtor  is  entitled  to 
a  ratable  proportion  of  the  consideration  to  which  he 
would  have  been  entitled  upon  full  performance,^ 
according  to  the  benefit  which  the  creditor  receives 
from  the  actual  performance.' 

*  In  Clark  v.  Gilbert  (26  K  Z,  279  j  reversing  8.  0.,  32 
Barb.,,  '576),  it  was  held  that  the  contract  price  should 
famish  the  measure  of  damages  m  such  case,  and  that 
the  party  performing  was  not  confined  to  a  mere 
reasonable  oompensation. 

'  Where  full  performance  is  prevented  by  the  interven- 
tion of  law,  or  of  a  superhuman  cause,  the  party 
required  to  perform  cannot  recover  the  entire  oom- 
pensatfoQ  to  which  he  would  have  been  entitled 
upon  full  performance,  even  though  be  is  entirely 
without  fault  (Melville  v.  De  Wolf,  ^  M.  dh  Bj.,  843). 
But  he  is  entitled  to  a  compensation  according  to  the 
proportion  of  time  or  labor  expended  by  him,  sub- 
ject to  the  rule  of  the  text  (Wolfe  v.  Howes,  20 
K.  K,  197).  Thus,  if  an  author  should  die,  leaving 
any  quantity  of  undigested  manuscript^  prepared 
under  a  contract  with  a  publisher,  nothing  oould  bo 
recovered  by  his  representatives.  (Id.) 
28 
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Kflfect  of  g  731.  A  refusal  bj'  a  creditor  to  accept  perform- 

acceptper-  ance,  made  before  an  offer  thereof,  is  equivalent  to 
before  o0Br.  ajj.  offer  and  refusal,   unless,  before  performance  is 

actually  due,  he  gives  notice  to  the  debtor  of  his 

willingness  to  accept  it^ 

*  Meserole  v.  Archer,  3  Bosw,,  376,  382 ;  North  v.  Pepper, 

21  Wend.,  638. 

*  Traver  v.  Halstead,  23  Wend.f  66. 


OHAPTBE  IV. 

AGOOBD  AOT)  SATISFACTION. 

SsonoK  732.  Accord,  what 

733.  Effect  of  accord. 

734.  Satiafaction,  what 

735.  Accord  of  liquidated  debt 

Accord         "  §  732.  An  accord  is  an  agreement  to  accept,  in 

^*****         extinction   of  an    obligation,  something  to  which 

the   person   agreeing   to   accept   is   not  otherwise 

entitled. 

Williams  v.  London  Com.  Exch.  Co.,  10  ExcJu,  669 ;  Scott  v. 
Hunt,  2  Mow,  Pr.,  58;  Seymour  v.  Mintum,  17  Johm^ 
169;  Keeler  v.  Neai,  2  Watts,  424. 

Eflbctof         S  733.  Though  the  parties  to  an  accord  are  bound 
*^^       to  execute  it,^  yet  it  does  not  extinguish  the  obliga- 
tion until  it  is  fully*  executed.' 

»  Billings  V.  Vanderbeok,  23  Barb.,  546. 
'  Gabriel  v.  Dresser,  15  G.  B^  622. 
»  Day  V.  Roth,  18  JV.  F.,  466;  Russell  v.  Lytle,  6  Wefkt, 
•    390;  miton  v.  Alcott,  16  Barh^  598;  Mitchell  v. 
Hawle^,  4  Denio,  417. 


tion,  what 


satisb^  S  784.  Acceptance,  by  the  creditor,  of  the  consider- 

ation of  all  accord,  extinguishes  the  obligation,  and 
is  called  satisfaction. 

Hall  V.  Flockton,  16  Q.  B.,  1039;  Jones  v,  Sawkins,  6 
G,  B.,  142.  Though  an  accord  and  satisfaction  is  not 
at  common  law  a  defense  to  a  daim  founded  upon  a 
record  or  specialty  (Mitchell  v.  Hawley,  4  i?«n.,  414^ 
the  commissioners  do  not  think  it  wise  to  retain  thia 
distinction. 
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5  735.  Payment  of  an  amount  less  than  that  of  a  ^JJ^SitSd 
liquidated^  debt  then  payable,!  is  not  a  satisfaction  ^^ 
thereof,  though  accepted  as  such.' 

'Palmerton  v.  Huzford,  4  Dento^  166;  Nearj  «.  Bost- 
wick,  2  ffHt,  514;  see  Evans  v,  Powia,  1  EzcfL, 
601 ;  Wilkmson  v.  Bjerfl,  I  Ad.  db  EL,  106. 
'  firoQks  V.  White,  3  Mstc,  286;  Qoodnow  v.  Smith,  18 

Fkk,,  414 ;  Smith  t;.  Brown,  3  Hawks,  580. 
'Yon  Gerhard  v.  Lighte,  13  Abb.  Ft,,  101;  Harriaon  v. 
Wilooz,  2  Johns,,  448;  Dederick  v.  Leman,  9  icL,  333 ; 
Scott  V.  Hunt,  2  How,  Pr,,  68;  Down  v.  Hatcher, 
10  Ad,  db  EL,  121 ;  Thomas  v.  Heathom,  2  R  A 
a,  477;  Fitch  v,  Sutton,  6  East,  230;  Cumber  v. 
Wane,  1  Sir.,  426.    This  rule  of  the  common  law  is 
not  founded  upon  natural  justice,  nor  can  it  be  sup* 
ported  upon  anj  other  than  technical  grounds.    An 
agreement  to  accept  a  barrel  of  floor  in  satisfaction 
of  a  debt  of  $1,000  ia  valid,  and  if  the  flour  is  de- 
livered the   debt  is  satisfied.    So  a  release  under 
seal,  without  any  consideration,  extinguishes  the  debt. 
But  an  agreement  to  accept  $999  in  satisfaction  of 
the  debt  is  unavailing,  and  the  obligation  to  pay  the 
other  dollar  is  unimpaired.      In  Pennsylvania,  the 
rule  has  been  disavowed  fbr  over  thirty  years  past 
(Milliken  v.  Brown,  1  Howie,  391).    It  has  been  abol- 
ished in  Maine,  by  statute  (Laws  1851,  ch,  213).    The 
oommiasioners  recommend  the  omission  of  this  seo> 
.  tion,  and  the  insertion  of  the  following  substitute*: 
§736.  Part  performance  of  an  obligation,   either 
before  or   after  a  breach   thereof,  when  expressly 
accepted  by  the  creditor  in  satisfaction  and  rendered 
in  porsuance  of  an  agreement  for  that  purpose,  though 
without  any  new  consideration,  extinguishes  the  obli- 
gation. 


OHAPTEE  .V. 

NOVATIOK. 

SecTiok  736.  Novation,  what 

737.  Modes  of  novation. 

738.  Novation  a  contract 

739.  Effect  of  acceptance  of  new  obligation. 

740.  Becission  of  novation. 

g  736.  Novation  is  the  substitution  of  a  new  obli-  JJgJJf**^ 
{Ration  for  an  existing  one. 
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JS^tio^         S  737.  Novation  is  made : 

1.  By  the  substitiftion  of  a  new  and  higher  obli- 
gation between  the  same  parties^  with  intent  to 
extinguish  the  old  obligation  :^ 

2.  By  the  substitution  of  a  new  debtor  in  place  of 
the  old  one,  with  intent  to  release  the  latter  f  or 

3.  By  the  substitution  of  a  new  creditor  in  place 
of  the  old  one,  with  intent  to  transfer  the  rights  of 
the  latter  to  the  former.^ 

^  The  acoept^Doe  of  ft  debtor's  own  note  does  not  dis* 
charge  the  debt  (see  §  739).  But  the  substitution 
of  a  oontraot  under  seal  for  one  not  under  seal, 
eztinguishes  the  latter. 

'  Oonkling  ^.  King,  10  N.  E,  440;  Graves  v.  Friend,  6 
Sandf.,  668 ;  St.  John  o.  Purdy,  lid.,  9;  N.  Y.  State 
Bank  v.  Fletcher,  6  Wmd,  86;  Sard  v.  Rhodes,  I 
M.  A  W^  163.  But  jf  there  is  no  agreement  to 
accept  the  new  obligation  in  satisfaction,  it  is  not  a 
satisfaction  (Noel  v.  Murraj,  13  K,  F.,  167 ;  Vail  «. 
Foster,  4  t(2.,  313;  Honroe  «.  Hofi;  6  ZTen^  360).  The 
intent  is  the  material  question  (Jobbitt  v.  Goundiy, 
29  Barh.,  609). 

*  Code  La,,  2186;  Code  M^pdeon,  1271. 

^SSSn^*  *  S  788.  Novation  is  made  by  contract,  and  is  sub- 
ject to  all  the  rules  concerning  contracts  in  general. 

mrcctof  g  739.  .The  acceptance,  by  a  creditor,  of  a  new  obli- 

obuSJtion.  g^**<^^  ^^  ^®  debtor  for  the  payment  of  money  only, 
in  satisfaction  of  another  obligation  of  as  high  degree, 
for  the  payment  of  a  specific  sum  of  money  only, 
then  payable,  does  not  extinguish  the  latter  obliga- 
tion^ [unless  accepted  as  a  satisfaction  under  section 
735],'  but  extends  the  time  of  payment  until  the  new 

obligation  becomes  payable.' 

« 

^  Spencer  v.  Ballou,  18  N.  Z,  331 ;  HUl  v.  Beebe,  13  id, 
662 ;  Cole  v.  Sackett,  1  MR,  616. 

'  The  clause  in  brackets  depends  upon  the  adoption  of 
the  substitute  suggested  for  §  736. 

*  Uyen  v.  Welles,  6  SiU,  463 ;  Hart  v.  Hudson,  6  Duer, 

294;  Walton  v.  Mascall,  }3  M,  dk  W;,  452;  Kears- 
lake  V.  Morgan,  5  21  R,  613;  Okie  v.  Spenoar,  2 
Whartj  263. 
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§  740.  When  the  obligation  of  a  third  person,  or  Besd«ion 
an  order  ni>on  such  i)er80u,  is  accepted  in  satisfac- 
tion, the  creditor  may  rescind  such  acceptance,  if 
the  debtor  preventd  snch  person  from  complying  with 
the  order,^  or  from  fulflllinf;:  the  obligation,  or  if, 
before  the  creditor  can  with  reasonable  diligence 
reach  such  person,  he  becomes  insolvent.' 

*  FnnkliD  v.  Yanderpool,  1  JJoS,  78 ;  Oojle  v.  Smith,  1 
K  D,  SmUh,  400;  Purchase  v.  Mattison,  6  Dutr, 
567 ;  Jacks  v.  Danin,  3  E.  D.  Smith,  567. 

'  Lovett  V.  Oornwell,  6  Wand,  369 ;  aff'g  a  C,  1  HaU, 
56;  Timmins  v.  Qibbins,  18  Q.  A,  722;  Ontario 
Bank  v.  Lightbodj,  13  Wend^  107 ;  see  Heubach  ti 
MoUman,  2  Duer,  227 ;  Benedict  v.  Field,  16  N.  K, 
585 ;  but  see  Des  Arts  v.  Leggett^  id.,  582,  58f. 


OHAPTBE  VI. 

BELEASE. 

Swnox  741.  Obligation  extinguished  bj  release. 

742.  Oertain  claims  not  affected  bj  general  release. 

743.  Belease  of  seyeral  joint  debtors. 

5  7411  An  obligation  is  extingnished  by  a  release  JJi^f*'!^ 
therefrom  given  to  the  debtor  by  the  creditor,  ui)on  a  ^^  ^ 
new  consideration,  or  under  seal. 

A  release  under  seal  extinguishes  the  debt»  notwith- 
standing the  provision  of  the  Revised  Statutes  allow- 
ing the  want  of  consideration  for  a  sealed  instrument 
to  be  shown  (Steams  v.  Tappin,  5  Duer,  294).  But  by 
the  present  law,  a  release,  with  neither  a  seal  nor  a 
new  consideration,  is  void  (Yon  Gerhard  v.  Lighte,  13  ' 
Abb.  iV.,  101 ;  Seymour  v.  Mintum,  17  Johns.,  169 ; 
Dewey  V.  Derby,  20  id,,  462 ;  Jackson  v.  Stackhouse,  * 

I  Cbto.,  122).  The  justice  of  its  restrictions  may  well 
be  doubted.  The  commissioners  recommend  the  sub- 
stitution of  the  words  "  in  writing  **  for  "  under  seal." 
See  notes  to  section  735. 

5  742.  A  general  release  does  not  extend  to  claims  g2^i\^ 
which  the  creditor  did  not  know  or  suspect  to  exist  ^^J^ 
in  his  favor,  at  the  time  of  executing  the  release.         '^ 

Lyall  V.  Edwards,  6  ff.  A  K.,  S37. 
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Reloase  of 
sereral 
Joint 
4ehton. 


S  743.  A  release  of  one  of  two  or  more  joint  debtors 
does  not  extinguish  the  obligations  of  any  of  the 
others,  unless  they  are  mere  guarantors ;  nor  does  it 
affect  their  right  to  contribution  from  him. 

This  provUion  is  new  (see  Cornell  v.  Hasten,  36  Barb^ 
157;  Bronson  v,  Fitzhugh,  1  EiUf  185;  Hoffman  vl 
Dunlop,  1  Barb.f  185;  Parsons  v.  Hughes,  9  Paiyc^ 
591 ;  Oatskill  Bank  v.  Messenger,  9  CW.,  37  ;  Rowley 
V,  Stoddard,  7  Johns.^  207).  By  statute,  a  release  Tnay 
be  so  drawn  as  to  discharge  one  only  of  several  joint 
debtors  (3  R  S,  [l&ih  «d],  65;  Laws  1838,  ch.  257): 
and  as  the  Intention  of  the  creditor  is  evident  enough 
'  firom  the  form  of  the  release,  the  justice  of  tliis  pro 
viakm  can  hardly  be  disputed. 


PART    II. 

CONTRACTS. 

TiTLB    I.  Nature  of  a  contract. 

II.  Manner  of  creating  contracts, 
in.  Intei*pretation  of  contracts. 
IV.  Unlawful  contracts. 

V.  Extinction  of  contracts. 


TITLE  L 

NArUBE   OF  A  CONTRACrr. 

Chapter    I.  Definition. 

II.  Parties. 
IIL  Consent 
rv.  Objoct 

y.  Consideration. 


OHAPTBE  I. 

DBFINITIOK. 

Sianov  744.  Contract^  what 

745.  Saaentlal  elements  of  contract 

S  744.  A  contract  is  an  agreement  to  do  or  not  to  oontnet» 
do  a  certain  thing.  ^^^ 

KcNnltyv.  Prentice,  25  Barik^  204;  Storgest.  Grown* 
inshield,  4  Wheat.^  197. 

S  746.  It  is  essential  to  tbe  existence  of  a  contract  SMentiai  ^ 

-  elements  of 

that  there  should  be :  contract 

1.  Parties  capable  of  contracting ; 


224  THE  CIVIL  CODE 

2.  Their  consent  ■ 

3.  A  lawful  object ;  and, 

4.  A  sufficient  cause  or  consideration. 

Coda  La.,  n'72,  ITSS,  1*769;  Coda  Napoleon,  1108. 

The  WOK.  '*  object ''  has  been  •elected,  after  much  refleo- 
tioD,  aa  ft  more  correct  word  for  the  purpose  here  in- 
tended, than  "sulject"  or  "subject  matter.** 


OHAPTEB  n. 

PARTIES. 

■ 

Saonoir  746.  Who  may  contract 
147.  Minors,  Ac. 

748.  Identification  of  parties  necessary. 

749.  When  contract  for  benefit  of  third  person  maj  be  enforced. 

f 

Who  may        S  '^^'  ^^  pcrsons  are  capable  of  contracting,  ex- 
^^  cept  tninors,  persons  of  unsound  u4Qd«  and  persons 

deprived  of  civil  rights. 

The  disabilities  of  married  women  are  entirely  removed 
by  section  79. 

ifmors,  Ac.  g  747.  Miuors,  and  persons  of  unsound  mind,  have 
only  such  capacity  as  is  defined  by  Part  I  of  the  First 
Division  of  tlii3  Code. 

identiiica-        §  748.  It  is  esscutial  to  the  validity  of  a  contract,* 
purties       not  only  that  the  parties  should  exist,  but  that  it 

necessary.  *' 

should  be  possible  to  identify  them. 

Webster  v.  Ela,  5  K  R,  540. 


When  con-       g  749.  A  contract,  made  expressly  for  the  benefit 

tract  lor 

m^^     of  a  third  person,  may  be  enforced  by  him  at  any 
ttforaS.^  time  before  the  parties  thereto  rescind  it. 

Bnrr  v.  Beers,  24  Ni  K,  178;  Lawrence  v.  Fox,  ^0  uL, 
268;  SooU  v.  Pilkington,  16  AI)b^  280;  Steman  v. 
Harrison,  42  Pmn.  81,  49.  The%la  stated  in  tiiese 
cases  was  limited  to  promises  in  which  the  purpose 
was  expressed,  in  Hoffman  v.  Sd^praebe,  33  Barb^ 
194. 
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OHAPTEE  m. 

CONSENT. 

Svcmov  150.  Esmatials  of  ooMent 

751.  Consent,  when  yoidabla 

752.  Apparent  Consent,  when  not  free. 

753.  When  deemed  to  haye  been  obtained  bj  fraud,  Aa 

754.  Duress,  what 
756.  Menace,  what 

756.  Fraud,  actual  or  constructivB. 

757.  Actual  firaud,  what 
768.  Constructive  fraud. 

759.  Actual  fraud  a  question  of  fiMt 

760.  Uidue  influence  what 

761.  Mistake^  what 

762.  Mistake  of  fact 

763.  Mistake  of  Uw. 

764.  Mistake  of  foreign  laws. 
766.  Mutuality  of  consent 

766.  OoamuoieatioB  of  eooseot 

767.  Mode  of  eommunicating  acoeptaaoe  of  prosoiwL 

768.  When  communication  deemed  complete. 

769.  Acceptance  by  performance  of  condi^ns. 

770.  Acceptance  must  be  absoliile. 

771.  Bevocation  of  proposal 

772.  Revocation,  how  made. 

773.  Ratification  of  contract|  void  for  want  of  consent 

774.  Assumption  of  obligation  by  acceptance  of  benefits. 

S  750L  The  consent  of  the  partiea  to  a  contract  xuentiais 

.  ofoonieat 

mnst  be: 

1.  Free; 

2.  Mataal;^  and, 

3.  Communicated  by  each  to  the  other.' 

'  Qetman  v.  Getman,  1  Barb,  GK^  499;  Burnet  v.  Bisco^ 
4  JohiM.^  235. 

'  CommuxUcation  of  oonaeat  is  IndispenMblo  ptatltj  t. 
Cblumbian  Ins.  Go.,  17  i\r.  T,  421;  Heubach  v. 
Molhnan,  2  Duar^  256,  257 ;  Fiedler  v.  Tucker,  13 
Eow,  Ft,  9;  Mootoy  «.  TteUer,  \  Or,  K  A  R^ 
692).  But  it  need  not  be  verbally  expressed.  Aa 
understanding  between  the  parties  is  sufficient 
(Houghton  V.  Adams,  18  Barb,  546). 

S  751.  A  ciNisent  which  is  not  free  is  nevertheless  oonsent 

•^  when  void* 

not  absolutely  yoid^  but  may  be  rescinded  by  the  •^^ 

29 
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parties,  in  the  mauner  prescribed  by  the  chapter  on 
Besoission. 

Murray  v.  Mann,  2  Exch.j  638 ;  Gage  v.  Parker,  26  Barb^ 
Ul 

Apparent        g  752.  Au  apparent  consent  is  not  real  or  free 
when  not     ^hcn  Obtained  through: 

1.  Duress; 

'   2.  Menace; 

3.  Fraud; 

4.  Undue  influence ;  or, 
6.  Mistake. 

Menace  has  usualLy  been  classed  with  duress,  and  will 
be  found  to  be  treated  under  that  head  in  the  digeata. 
It  is,  however,  dearlj  a  separate  branch  of  the  subject. 
Accident  and  surprise  are  included  under  the  head  of 
Mistake. 

When  §  753.  Consent  is  deemed  to  have  been  obtained 

deemed  to 

have  been    through  ouc  of  the  causcs  mentioned  in  the  last 

obtained  by  ^ 

ftaud,Ac    section,  only  when  it  would  not  have  been  given 
had  such  cause  not  existed. 

-  Bronson  v.  Wiman,  S  Nl  7.,  188,  189;  Flight  v.  Booth,  1 
Bing.  K  C,  376;  Code  La,^  1819;  Faure  v.  Martin,  7 
N.  r,  219.  It  is  not  essential  that  the  fraud,  fta, 
should  be  the  sole  inducement  to  consent  (Shaw  v. 
Stine,  8  Bimo.^  16*7;  Addington  v.  AUen,  11  Wwd^ 
381 ;  Clarke  v.  Dickson,  Q  G.  R  \N,  8.\  463). 

DnreM*  ^  754.  Duress  consists  in : 

what.  ^ 

1.  Unlawful  confinement  of  the  peroon  of  the 
party,*  or  of  the  husband  or  wife  of  such  party,  or 
of  an  ancestor,  descendant,'  or  adopted  child  ^  of 
such  party,  husband  or  wife  ;^ 

2.  Unlawful  detention  of  the  property  of  any  such 
person;'  or, 

3.  Confinement  of  such  person,  lawful  in  form,  but 
fraudulently  obtained,*  or  fraudulently  made  unjustly 
harassing  or  oppressive.'' 

'  Foshaj  V.  Ferguson,  6  HiU^  154;  Bac  Abr^  Duress,  A. 
If  the  confinement  is  lawful  there  is  no  duress 
(Bates  V,  Butler,  46  Me.,  387). 
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'  Code  Lot.,  184Y ;  Code  Napoleon^  1 1 13^;  Bac.  Abr^  Duress, 
B.  See  McClintock  v.  Gummms,  3  McLean^  168 ;  Badie 
V,  Slimmon,  26  N.  F.,  9. 

*  New,  but  in  aooordaooe  with  the  title  on  Adoptiok. 

*  Code  Napolam,  1113. 

*This  is  denied  (Skeate  y.  Beale,  11  Ad,  &  EL,  983; 
Atlee  V.  Backhouse,  3  M.  db  W.^  660).  But  it  was 
originallj  so  held  in  privj  council  (Assize,  6  Tear 
Bookf  fol.  72,  pi.  14),  and  it  has  been  so  decided  in 
this  country  (Collins  v.  Westbury,  2  Bay^  211;  Sas- 
portas  V.  Jennings,  1  Bayj  470;  see  also  Nelson  v. 
Suddarth,  1  Ren.  db  Munf.^  350),  with  the  approval 
of  Bronson,  J.  (Foehay  v.  Ferguson,  6  HiU^  168). 
It  is  universally  held  that  money  paid  under  such 
duress  may  be  recovered  back  (Harmony  v.  Bing- 
ham, 12  ^.  r.,  99;  Oates  v,  Hudson,  6  Exeh.^  346; 
'  Atlee  V.  Backhouse,  3  Jf^  <£  TT.,  642);  and  it  is  very 
difficult  to  see  why,  under  precisely  similar  circum- 
stances,, a  note  given  instead  of  money  should  be 
enforced. 

*  Strong  V.  Grannis,  26  Barh.^  122;  Watkins  v.  Baird,  6 

Mass.^  611;  Richardson  v.  Duncan,  3  N.  K,  608. 

*  Severance  v.  Kimball,  8  K  JET.,  386 ;  Richardson  v.  Dun« 

can,  3  td,  608. 


what 


S  755.  Menace  consists  in  a  threat :  IS^*^^^ 

1.  Of  such  duress  as  is  specified  in  the  first  and 
third  subdivisions  of  the  last  section  ;^ 

2.  Of  unlawful  and- violent  injury  to  the  person* 
or  property^  of  any  such  person  as  is  specified  in  the 
last  section ;  or, 

3.  Of  injury  to  the  character  of  any  such  person.^ 

'  Eadie  v.  Slimmon,  26  ^  71,  9 ;  Whitefield  v.  Longfel- 
low, 13  Mainey  146;  compare  BiflOn  v.  Bignell,  7 
R  <fc  JV.,  877. 

'  €h.  Ihst.,  483;  Bac  Ahr,,  Duress,  A. 

'  See  Foshay  v.  Ferguson,  6  BtU,  168 ;  see  contra,  Bac 
Ahr.j  Duress,  A.    See  note  below. 

*  This  species  of  threat  is  not  usually  included  in  the 
definition  of  duress,  and  was  doubtless  not  so  treated 
under  the  old  common  law,  when  a  libeler  could  be 
made  to  rot  in  jail  until  he  paid  damages,  while 
neither  the  judgment  creditor  nor  any  one  else  was 
bound  to  find  him  food  or  drink  (Dive  v.  Maning- 
ham,  1  Phwd.,  68);  and  when  some  debtors  did 
actually  starve  to  death.  With  such  a  savage 
remedy  for  the  recovery  of  pecuniary  damages, 
they  might  be  considered  an  adequate  satisfaction  for 
injuries  to  property  or  character,  and  it  wai  on  this 
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ground  that  suoh  injuries  were  not  regarded  afl 
duMBS.  (Bme.  Abr.^  Duress,  A.)  The  remedy  new 
existing  is  less  effective,  even  if  money  were  con- 
^dered  equivaleat  to  dharseter.  Bj  statute,  it  is 
now  a  criminal  offemie  to  send  threatening  letters 
for  the  purpose  of  extorting  money,  and  that  which 
•is  thns  treated  as  a  erime  ought  not  to  be  allowed  to 
sustain  a  contract  These  views  are  ftirther  sus- 
tained by  3tory  CkmLy  §  398 ;  2  Stark,  Ev^  482 ; 
VkUL  OonL,  408.  And  see  Eadie  v.  Slimmon,  26 
K  T.f  9,  in  which  some  weight  is  given  to  the 
influence  of  a  tftireet  invdving  the  loss  of  a  hus- 
band's chaxaoter. 


Frtnd, 
actual  or 
conitmc* 
tive. 

Actual 
frand,  what 


S  756.  Fraud  is  either  actual  or  eoDstmctive. 

Conkey  v.  Bond,  34  BSrh.^  286.    . 

S  757.  Actual  fraud,  within  the  meaning  of  this 
chapter,^ consists  in  any  of  the  following  acts,'  com- 
mitted by  a  party  to  the  contract,  or  with  his  con- 
nivance,^ with  intent^  to  djeceive'  another  party 
thereto,  or  to  induce  him  to  «nter  into  the  contract  :* 

1.  The  suggestions''  as  a  fact,  of  that  whidb  is  not 
true,  by  one  who  does  not  believe  it  to  be  true  ;* 

2.  The  i>ositive  assertion,  in  a  umnner  not  war- 
ranted by  the  information  of  the  persoD  making  it, 
oif  that  which  is  not  true,  though  he  believes  it  to  be 
true;' 

3.  The  suppression  of  that  which  is  true,  by  pne 
having  knowledge  or  belief  of  the  fact  ;*• 

4.  A  promise,  made  without  any  inten^on  of  per* 
forming  it ;"  or, 

5.  Any  other  ^t  fitted  to  deceive. 

'  This  definition  is  net  to  be  eonsidered  as  covering  all 
varieties  of  Araud,  but  only  sudh  fraud  as  vitiates 
the  coDseait  of  a  party  to  a  oontrad 

*  story  {Eq.  Jwr^  §  \Vl\  Refines  fraud  as  a  "  trick,  devioe 
or  artifloe,"  Ac.  In  Gardner  v.  Heartt  (3  Dmio,  236X 
it  is  caiifid  "  a  deoeitAil  practice  or  willful  device." 
It  is  at  least  doubtful  whether  any  peculiar  "arti- 
fice^Ma  neeessary  to  oonstitate  fraud.  In  Nichols  o. 
Pinner  (18  N.  7^  296),  and  Nichols  v.  Michael  (23 
N,  Z,  264),  SBLDiur,  J.,  repressed  his  opinion'  that 
there  suist  be  somethkig  of  the  kind,  in  addition  to 
an  intmi  to  defrand,  in  order  to  constitute  frand  ift  a 
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porduiae.  But  in  each  of  those  cases  a  different 
opinion  was  expressed  bj  other  judges,  and  in  Hen- 
nequin  v.  Naylor,  (24  iT.  7^  139),  the  opinion  of  Jamss^ 
J.,  which  appears  to  haye  been  concurred  in  bj  the 
whole  oonrt,  is  explicit  to  the  contrary.  So  is 
King  v.  Pl^ips,  S  Amo.,  603.  !Fhe  commissioners 
incline  to  the  Utter  view  as  more  sound  (see  also 
Brown  «.  Montgometfy,  20  If.  7^  287). 
*A  flraudulent  representartion  made  bj  G.  to  A.,  with 
intent  to  induce  A.  to  enter  into  •  contract  with  B., 
would  not,,  it  is  clear,  enable  A.  to  rescind  the  con- 
tract)  if  B.  had  no  part  in  or  knowledge  of  the  fraud 
(Hollxx)ok  V.  Wilson,  4  Bosw,^  64),  at  least,  on  the 
ground  of  fraud.  But  if  0.  was  the  agent  of  B., 
or  even  if  he  acted  in  concert  with  him,  or  in  short 
if  B.  in  any  waj  connived  at  the  fraud,  A.  might 
rescind  (see  Cassard  v.  Hinman,  6  Bono.^  8). 

*  JFot  the  purpose  of  avoiding  a  contract,  it  is  not  neces- 

sary that  the  tmad  should  have  been  committed  with 
an  intent  to  t^e  the  party  deceived.  Every  man 
has  a  right  to  decide  for  himself  whether  he  will 
enter  into  a  contract  or  not,  and  no  one  has  a  right 
to  deceive  him  even  for  his  own  good.  The  cases  in 
which  the  question  of  injury  is  discussed  are  direct 
actions  for  deceit,  in  which^  oi  course,  if  no  damage 
has  been  suffered,  none  can  be  recovered.  But  a 
.fraudulent  intent  ia  nevertheless  essential  to  con- 
stitute actual  fraud.  Even  an  untrue  statement  ia 
not  fuoeasariiy  a  fraud,  for  it  may  be  made  and  ac- 
cepted in  jest  Much  more  is  some  fraudulent 
intent  necessary  to  be  shown  in  cases  of  mere 
concealment 

*  An  intent  to  deceive,  whenever  carried  out^  constitutes 

a  frvud,  even  though  there  may  not  have  been 
an  intent  to  induce  the  party  deceived  to  contract 
Thus,  if  A.  should,  on  Monday,  out  of  mere  mis- 
chief or  love  of  deception,  teU  B.  that  Congress 
had  Just  repealed  the  du^  on  piqper,  and  should 
sustain  his  assertion  by  showing  public  news  to 
tke  same  effect,  which,  he  however  knows  to 
be  erfooeotM,  and  should,  on  Tuesday,  purchase 
paper  of  B.,  on  terms  to  which  B.  was  induced  to 
assent,  by  reason  of  the  falsehood  of  the  day  before^ 
B.  would  clearly  have  a  right  to  rescind,  even  though 
A.  did  sot  know  or  suppose  Ihat  B.  was  influenced 
by  his  false  statements. 
The  assertion  of  a  certain  thing  as  a  matter  of  fact,  when 
in  realfty  the  asserter  knows  notliing  about  the 
matter,  may  ojften  be  a  fraud,  without  any  dear 
intention  to  deceive.  In  such  cases,  it  is  more 
satisfactory  to  fix  upon  the  intent  to  induce  consent 
as  the  test  of  fraud. 
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^  The  word  "suggestion"  is  used,  instead  of  ^assertion," 
because  even  a  hint,  or  a  true  report  of  what  others 
have  untruly  said,  is  a  fraud,  when  conveying  an 
impression  which  the  party  knows  to  be  false,  and 
made  for  that  purpose. 

*  Haight  V.  Hayt,  19  N^  F.,  464 ;  White  v,  Merritt,  7  id, 

362. 

*  BenneU  v.  Judson,  21  K,  Z,  238 ;  Craig  v,  Ward,  3G 

Barb.j  377;  Evans  v.  Edmonds,  13  G.  R^  776. 

*  Nichols  V,  Michael,  23  N.  F.,  264;  Hennequin  v.  Nay- 

lor,  24  K  F,  139;  Hall  v,  Naylor,  18  id.,  688; 
Addington  v.  AUen,  7  Wend,,  20 ;  Lee  v.  Jones,  14 
a  R  [If.  S.],  386 ;  Bank  of  Republic  v.  Baxter,  31 
Verm.,  101;  Paddock  v.  Strobridge,  29  ui,  470; 
Martin  v.  Morgan,  1  Brod.  A  B.,  289 ;  Drummond  v. 
Tracy,  6  Jw.  [N.  iS],  369 ;  see  Squire  ».  Whitten,  1 
RofL,  Cos.,  333 ;  Dolman  v.  Nokes,  22  Beov.,  402; 
Broderick  v.  Broderick,  1  P.  Wms.,  239. 
"  It  has  been  held  that  a  mere  promise^  though  made 
with  an  intention  not  to  perform  it,  and  for  the  pur- 
pose of  misleading  a  party  to  his  ii]uury,  is  not  such  a 
fraud  as  would  sustain  an  action  for  deceit  (Farring- 
ton  V.  BuUard,  40  Barb.,  612 ;  Gallagher  v.  Brunei,  6 
Ow.,  346 ;  Fisher  v.  New  York  0.  P.,  18  Wend^ 
608).  It  is  not  such  a  fVaud  as  ^ill  sustain  an  in- 
dictment for  false  pretenses  (Ranney  v.  People^  23 
N.  T.J  413);  but  it  seems  to  the  commissioners  to 
stand  upon  the  same  footing  with  a  purchase  of 
goods  with  intent  not  to  pay,  which  has  been  re- 
peatedly held  to  be  a  firaud  (Hennequin  v.  Naylor, 
24  N.  F,  139;  Nichols  v.  Michael,  23  td,  264;  King 
V.  Phillips,  8  Bosw.,  603 ;  see  especially  Bigelow  «l 
Heaton,  6  EiU,  43).  In  Seaman  v.  Low  (4  Borne., 
337),  false  representations  as  to  what  the  seUer  was 
about  to  do,  were  held  sufficient  to  avoid  a  sale. 

JJonrtnio.         g  768.  Constnictiye  fraud  consists : 

^'****  1.  In  any  breach  of  duty  which,  without  an  actu- 

ally fraudulent  intent,  gains  an  advantage  to  the 
person  in  fault,  or  any  one  claiming  under  him,  by 
misleading  another  to  his  prejudice,  or  to  the  preju- 
dice of  any  one  claiming  under  him  ;^  or, 

2.  In  any  such  act  or  omission  as  the  law  specially 
^declares  to  be  fraudulent,  without  respect  to  actual 
fraud.* 

»  BulWey  v.  Wilford,  2  Clark  ds  IXn.,  102,  177,  181. 

*  Conkey  v.  Bond,  34  Barb.,  276;  People  v,  KeUy,  85  td, 

444. 
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5  759.  ActuaP  fraud  is  always  a  question  of  fact.*  ^j^^ » 

*  Dunham  v.  Waterman,  17  ^  F.,  21;  Wilaon  v.  Forsyth,    wation  ol 

24  Barb.,  105. 
*2R  &,  137. 

5  760.  Undue  influence  consists :  Siuenoe. 

1.  In  the  use,  by  one  in  whom  a  confidence  is  re- 
poised  by  another,^  or  who  holds  a  reaP  or  apparent^ 
authority  over  him,  of  such  confidence  or  authority 
for  the  purpose  of  obtaining  an  unfair  advantage 
over  him  ;* 

2.  In  taking  an  unfair  advantage  of  another's 
weakness  of  mind  f  oc, 

3.  In  taking  a  grossly  oppressive  and  unfair  ad- 
vantage of  another's  necessities  or  distress.* 

'  It  may  safely  be  stated  as  a  general  rule  of  equity,  that 
no  one  can  be  permitted  to  make  any  selfish  use  of 
a  personal  confidence  reposed  in  him.  This  rule 
is  illustrated  in  a  variety  of  forms,  and.  sustained  by 
numerous  authorities,  in  tiie  Title  on  TRUBTa  But  it 
is  also  proper  to  be  recognized  in  this  place.  It  is 
t  not  necessary,  in  such  cases,  to  show  that  there  was 

any  deception  practiced.  It  is  sufficient  to  show 
that  the  confidence  reposed  was  taken  advantage  of 
for  purposes  of  gain  (see  Sears  v.  Shafer,  6  N,  T., 
268,  272;  Bergen  v.  Udall,  31  Barb,,  9;  Brock  v. 
Barnes,  40  Barb.,  621;  Baker  v.  Bradley,  7  Be  (?.,  if. 
d:  G.,  697 ;  Tyrrell  v.  Bank  of  London,  \0  K  of  L. 
Cos,,  26;  Dent  v.  Bennett,  i  MylA  Or.,  269;  7 
Sim.,  639;  Broun  v.  Kennedy,  9  Jur.  {K  S.],  1163;  « 

Davies  v.  Davies,  id.,  1002). 

*  A  parent  may  not  acquire  anything  from  his  child  by 

the  slightest  exercise  of  parental  authority  (Bury  v. 
Oppenheim,  26  Beav.,  594;  Bergon  o.  Udall,  31  Barb., 
9;  Taylor  tf.  Taylor,  8  Row.  [U.  S.],  183;  Baker  ». 
Bradley,  t  Be  G.,  M.  A  G.,  597 ;  see  Bronn  v.  Ken- 
nedy, 9  Jur.  [N,  S.]y  1163;  Davies  v.  Davies,  id, 
1002) ;  and  the  same  rule  applies  to  any  one  stand- 
ing in  the  relation  of  a  pafent  (Archer  v.  Hudson,  7 
Beav.f  651),  as  an  uncle  with  whom  his  niece  lived 
for  a  number  of  years  (id),  or  ai^  elder  sister,  who 
had  a  great  ascendancy  over  the  mind  of  the  grantor 
(Harvey  v.  Mount,  8  Beav.,  439).  So  a  deed  from  a 
lady  to  a  clergyman  whom  she  believed  to  be  inspired, 
was  set  aside  (Nottidge  v.  Prince,  2  Giff.,  246). 

*  Where  agents,  appointed  by  the  comptroller  to  investi- 

gate the  condition  of  an  insurance  company  which 
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had  applied  to  liinif  pursuant  to  statute,  for  leare  to 
do  business,  after  they  had  made  their  report,  and 
had  in  Tact  no  further  power,  insisted  upon  the  paj- 
ment  of  $300  as  fees,  threatening  to  revoke  their 
report  if  the  fees  were  not  paid,  it  was  held  that  the 
money  paid  under  such  a  threat  might  be  reoovered 
back  (Am.  Ex.  Fire  Ins.  Co.  v.  Britton,  8  Baaw^ 
148;  see  Steele  v,  WUliams,  8  Sxch.,  621^;  Dew  v. 
Parsons^  2  K^  Ald^  662;  Morgan  v.  Palmer,  2  B, 
*  a,  '729). 

*Thi8  is  all  that  is  necessary.  Nothing  more  than  a 
perrerted  uae  of  tiie  power  of  the  party  ueed  be 
shown. 

*Longmate  V.  Ledger,  6  Jur.  [K  A],  481;  Blackford  «. 
Ohriatian,  1  Knapp^  77;  see  Tracy  v,  Sadcet,  1 
Ohio  St,  68;  Rippy  v.  Grant,  4  Jb^  Sq^  443; 
Whitebum  v,  Hines,  1  JftM^.,  65t ;  Dunn  v*  Cham- 
bers, 4  Barb^  376. 

*  Breok  v.  Oole^  4  Satu^^  88 ;  Bowes  v.  Heaps,  3  VeB.  (ft 
JL,  119 ;  Wood  V.  Abrey,  3  Madd^  423 ;  Gould  v,  Oke- 
den,  4  Bro,  P,  C,  198 ;  see  Cockshot  v.  Bennet,  3 
f.  R,  763;  Bamardiston  v.  Lingood,  2  Atk^  133; 
Thomhill  v.  EvAns,  td,  330 ;  Wahnsley  v.  Booth,  ul, 
28,  29;  Bemey  v.  Pitt,  2  Venu,  14;  Nott  v.  Hill,  td, 
27 ;  Wiseman  v.  Beake,  id.,  121 ;  Boche  v.  O'Brion, 
1  SaU  dk  B.,  337,  369 ;  Bromley  v.  Smith,  26  Beao^ 
664 ;  6  Jur,  (^  S.\  837 ;  Lamplugh  v.  Cox,  IHck^ 
411;  Heron  v.  Heron,  2  Atk.^  160.  These  caaet 
seem  to  support  this  riew.  They  are  generally 
Glassed  under  the  head  of  fhiud  (see  Story  Eq.  Jur^ 
§g  331-337) ;  but  the  principle  on  which  they  depend 
is  not  a  mere  question  of  fraud. 

jgJ|j*>^^         $  761.  AOdtake  may  be  either  of  fact  or  of  law. 

-  As  to  mistake  of  foot  there  is  no  question.  Mistake  of 
law  has  been  often  dedared  to  be  no  ground  for  relief 
at  law  or  in  equity  (see  Champlin  v.  Laytin,  18  WendL, 
417;  Storrs  «.  Pftrker,  6  Johna.  Oh.^  166;  Lyon  «. 
Richmond,  2  id,  61;  Kent  v.  Manchester,  29  Borfr., 
696;  atory  Eq.  Jur,^  %%  111-139).  But  the  contrary 
Yiew  has  been  taken  by  Judges  of  high  author!^  (see 
Champlin  v.  Laytin,  18  WencL,  422 ;  Many  v.  Beekman 
Iron  Co.,  9  Pai^  188;  Stone  v.  Godfrey,  5  De  G^  M. 
<fe  Q^  90;  Broughbon  v,  Hutl^  B  Be  O.  dh  J.,  601; 
Evants  v.  Strode,  11  Ohia^  480.  See  also  Wheeler  v. 
Smith,  9  ^010.  [U,  5.],  66).  The  commissioners  think 
that  the  latter  cases  are  better  considered.  No  doubt 
relief  upon  this  ground  must  be  granted  with  extreme 
caution,  and  in  only  a  limited  class  of  cases;  but  this 
by  no  means  proves  that  such  relief  should  neyer  be 
granted. 
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S  762.  Mistake  of  fact  is  a  mistake,  not  caused  by  Mistake  or 

Cut. 

the  neglect  of  a  legal  duty^  on  the  part  of  the  person 
making  the  mistake,  and  consisting  in  : 

1.  An  unconscious'  ignorance^  or  forgetfulness^  of 
a  fact  past^  or  present,"  material  to  the  contract ;  or, 

2.  Belief  in  the  present  existence  of  a  thing  mate- 
rial to  the  contract,  which  does  not  exist,^  or  in  the 
past  existence  of  such  a  thing,  which  has  not  existed.' 

'  U.  S.  Bank  v.  Bank  of  Georgia,  10  Wheal,  343. 

*  McDaniels  «.  Bank  of  Butiand,  29  F2L,  238;  Elwell  v, 

Chamborkui,  4  Bo&w^  320;  Kellj  v.  Solari,  9  M.  db 
W:,  54. 

*  Briggs  «.  Yaoderbatk  19  Sor^^  222,  239;  BeU  v.  Gardi- 

ner, 4 M.kG^  11;  4t  ScoUK.  R,  621. 

*  KeUj  V.  Solari,  9  iC  d  W,,64;  Luoas  v.  Worswick,  1 

Moo.  A  Bob.,  293.  This  defloition  seems  to  oover  all 
the  cases  of  aoddent  and  surprise  against  whioh  relief 
can  be  had.  ' 
*WiIlan  V.  Willan,  16  Ves.,  72;  McCarthy  v.  De  Caix, 
2  Buss.  <£  Kt  614;  Durkia  v,  Cranston,  7  Johns., 
442. 

*  Eathacher  v.  Harris'  AdmV,  38  Ptnn.  SL,  491. 

*  Beel  V.  Hicks,  25  21  F.,  289 ;  Kip  v.  Monroe,  29  Barh^ 

579;  Briggs  v.  Yanderbilt,  19  id.,  239;  Gardner  «. 
Mayor,  Ac.,  of  Troy,  26  id.,  428 ;  Wheadon  v.  Olda^  20 
Wsnd.,  174;  Mowatt  v.  Wright^  1  «i,  360;  ADenir. 
Mayor,  Ac,  of  N.  T.,  4  £.  A  <SW»t^  404 ;  Hitchcock 
V.  Giddinga,  4  Frice^  135 ;  Dan.,  I ;  Hastie  v.  Couturier, 
9  Bxch.,  102;  affirmed  6  K  of  L.  Cos.,  673;  Strick- 
land V.  Turner,  7  Bxch^  208.  See  Belknap  v.  Sealey, 
14  K.  Z,  143 ;  Martin  v.  M'Cormick,  8  K.  T.,  335 ; 
Ketchum  v.  Bank  of  Oommeroe»  19  K.  T,  502. 

*  See  Martin  v.  McOonniok,  8  Ni  7^  335. 

The  dida  contained  in  some  cases  to  the  effect  that  a 
mistake  in  respect  of  matters  as  to  which  the  party 
had  "means  of  knowledge  ^  does  not  atoid  a  oomtract 
(see  Mutual  Life  Ins.  Co.  v.  Wager,  27  Barb^  354; 
Clarke  v.  Dutcher,  9  Cow.,  674;  MUnes  v.  Duncan,  6 
R  d!  C,  716),  ars  not  sustained  by  the  deciskms  (see 
Allen  V.  Mayor,  Ac,  of  N.  7.,  4  £  B.  STiUffi,  404; 
Kelly  V.  Solari,  9  Mi  dk  W.,  64),  and  haye  been  finally 
overruled  (Townsend  v.  Crowdy,  8  0.  R  [Ni  S.],  477 ; 
Bell  V.  Gardiner,  4  iT.  <£;(?.,  11 ;  Dails  v.  Lloyd,  12  Q. 
B.,  531). 

S  763.  Mistake  of  law  constitutes  a  mistake*  within  Mistake  oc 
the  meaning  of  this  article,  only  when  it  arises 'from: 

30 
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1.  A  misappreheBsion  of  the  law  by  all  parties,  all 
supposing  that  they  knew  and  understood  it,  and 
all  making  substantially  the  same  mistake  as  to  the 
law  ;^  or, 

2.  A  misapprehension  of  the  law  by  one  party,  of 
which  the  others  are  aware  at  the  time  of  contract- 
ing, but  which  they  do  not  rectify.* 

^  Many  v.  Beekman  Iron  Co.,  9  Paige,  188;  Hall  v.  Reed, 
2  Barb,  Gh.y  501 ;  see  Pitcher  v.  Turin  Plank  Road 
Co.,  10  Barh.^  436 ;  Wake  v.  Harrop,  %  KA  N^  768. 

'  In  Oooke  v.  Nathan  (16  Barb.,  342),  it  was  held  that  a 
misrepresentation  of  the  law  bj  one  party,  on  which 
the  other  ignorantlj  relied,  was  a  fraud.  It  seema 
to  follow  that  a  transaction  such  as  is  described  in 
the  text  should  be  relieved  against,  as  a  mistake,  if 
not  as  a  fraud. 


mstake  of 

foreign 
laws. 


Mataalitr 
of  oonsent. 


Oommuot- 
cation  of 
consent. 


U. 


S  764.  Mistake  of  foreign  laws  is  a  mistake  of 
fact. 

Bank  of  Chilicotbe  v.  Dodge,  8  Baarb,^  233 ;  McComuck 
V.  Oamett,  6  De  O.,  M,  dk  O.^  278 ;  Haven  v.  Foster,  9 
Pick,,  113 ;  Leslie  v.  Bailie,  2  Foik  A  C.  Ch.,^l\  see 
Merchants'  Banki;.  Spalding,  12  Barb,,  302.. 

%  765.  Consent  is  not  matual,  unless  the  parties 
all  agree  upon  the  same  thing'  in  the  same  sense.* 
But  in  certain  cases  defined  by  the  chapter  on  Iktkb- 
PBBTATiON,  they  are  to  be  deemed  so  to  agree  withont 
regard  to  the  fact. 

^  Scranton  v.  Booth,  29  Barb,,  171 ;  Salters  v,  PrvTii,  18 

How,  Pr,,  612. 
'  Hazard  v.  New  England  Ins.  Oo.,  1  SwnMt,,  218 ;  Gk'oeiie 

V,  Bateman,  2  Woodb.  d:  JT,  359. 

g  766.  Oonsent  can  be  communicated  with  effect, 
only  by  some  act  or  omission  of  the  party  contracting, 
by  which  he  intends  to  communicate  it,  or  which 
necessarily  tends  to  such  communication. 

This  is  intended  to  exclude  the  possible  case  of  a.  decla- 
ration of  consent  made  to  a  person  having  no  Interest 
in  the  contract,  and  communicated  bj  him  to  the  other 
party,  without  authority. 

S  767.  If  a  proposal  prescribes  any  conditions  con* 
ceming  the  communication  of  its  acceptance,  the 
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proposer  is  not  bound  unless  they  are  conformed  to ; 
bat  in  other  cases  any  reasonable  and  usual  mode 
may  be  adopted. 

Dunlop  V.  Higgina,  \  B.  of  L,  Cos.,  381,  398 ;  Yassar  v. 
Camp.  11  N.  r,  451. 


S  768.  Consent  is  deemed  to  be  fully  communicated  when 

mnnicatioB 

between  the  parties  as  soon  as  the  party  accepting  a  ^^;;f^ 
proposal  has  put  his  acceptance  in  the  course  of 
transmission  to  the  proposer,  in  conformity  to  the 
last  section. 

Tbia  aection  is  intended  to  recognize  the  rule  that  oon* 
sent  is  complete  as  soon  as  a  letter  of  acceptance  is 
put  into  the  post-office  (Mantier  v.  Frith,  6  WeruLj  103 ; 
Yassar  v.  Camp,  11  ^T.  T.,  441 ;  Dunlop  v.  Higgins,  1 
K  L.  Cas.^  381 ;  Tajloe  v.  Merchants'  Fire  Ins.  Co.,  9 
How.  [U.  5.],  390;  Eliason  v.  Henshaw,  4  WhMitf 
228 ;  Hamilton  «.  Lyoommg  Ins.  Co.,  6  Ftnn,  St^  339 ; 
Ayerill  v.  Hedge,  12  Conn.,  436;  Beck  with  v.  Cheever, 
1  FmL  [N.  K],  4] ;  Duncan  v.  Topham,  8  0.  B.,  225. 
To  the  contrary  is  Gillespie  v.  Edmonston,  11  Humph. 
[l\gnn,]f  663). 

S  769.  Performance  of  the  conditions  of  a  propo-  Perform. 

iwc4^  of  oon 

Bal,*  or  the  acceptance  of  the  consideration  offered  JJJJ^'Ji^j^ 
with  a  proposal,'  is  an  acceptance  of  the  proposal. 

'  Harvey  v.  Johnston,  6  C.  B.,  304;  see  Kenyon  v.  People, 
26  N.  T.,  203. 

*  Decker  v.  Jodson,  16  iV!  F.,  446.    So  the  conditions  of 

a  grant  are  accepted  by  an  acceptance  of  the  grant 
(Spalding  v.  Hailenbeck,  30  Barb^  292). 

S  770.  An  acceptance  must  be  absolute  and  un-  Aeoepta&es 

most  be 

qualified,^  or  must  include  in  itself  an  acceptance  of  *h«ointe. 
that  character,  which  the  proposer  can  separate  from 
the  rest,  and  which  will  conclude  the  person  accept- 
ing.'   A  qualified  acceptance  is  a  new  proposal. 

'  Hough  V.  Brown,  19  N.  7.,  114,  115;  Code  La.,  1790; 
Borland  v.  Guffey,  1  Grant  {Pa.),  394;  Duke  v. 
Andrews,  2  Exch,,  290;  Jordon  v.  Norton,  ^  K  dt 
TT.,  156;  Wontner  v.  Sharp,  4  a  A,  404,  441; 
Boutledge  v.  Grant,  4  Bing.,  653 ;  Gheveley  v.  Ful- 
ler, 13  0.  B.,  122. 

*  Chde  La.,  1801. 
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o?p^wS.  S  "^^l.  A  proposal  may  be  revoked  at  any  time 
before  its  acceptance  is  oommonicated  to  the  propo* 
ser,^  but  not  afterwards.' 

^  Stephens  v.  Buffalo  &  N.  Y.  R.  B.  Co.,  20  Barh^  332; 
Eskridge  v.  Olover,  6  Siew.  db  P&rt^  264;  see  Bos- 
ton ^  Me.  R.  R.  V.  Bartlett,  3  Oush.^  224. 

*  Routledge  v.  Grant,  4  Bing,j  653 ;  Head  v.  Diggon,  3 

Mm.  <fe  A,  97;  Oooke  t,  Oxiey,  S  T.  R^  653. 

SJ'SSS^      S  772.  A  proposal  is  revoked: 

1.  By  the  commanication  of  notice  of  revocatiou 
by  the  proposer  to  the  other  party,  in  the  manner 
prescribed  by  sections  766  and  768,  before  his  accepir 
ance  has  been  communicated  to  the  former  ;^ 

2.  By  the  lapse  of  the  time  presciribed  in  such  pro- 
posal for  its  acceptance,  or  if  no  time  is  so  prescribed, 
the  Isap&b  of  a  reasonable  time  without  communica- 
tion of  the  acceptance  f 

3.  By  the  failure  of  the  acceptor  to  fulfill  a  condi- 
tion precedent  to  acceptance ;  or, 

4.  By  the  death  or  insanity  of  the  proposer.' 

'  See  lost  section. 

»  Beckwith  v,  Oheever,  1  fhst  [If.  fi!],  41 ;  Peru  r.  Tur- 
ner, 1  i%tr/.,  185;  KcfxJsyv.  Moxlerf,  2  Mtite:  [JTy.], 
309. 

*  The  Palo  Alto,  Daoe^  S66L 

Batwca-  J  773.  A  coutract  which  is  voidable  solely*  for 

ti^d^Toid'^'  want  of  due  consent,  may  be  ratified  by  a  subse- 

for  want  of 

ooDMnt      quent  consent' 

"  Gray  v,  Hook,  4  K.  F.,  449. 

*  Newton  V.  Bronson,  13  N.  T^  695 ;  Bronson  v.  Winum, 

8  ici.,  186;  0ee  Sweetman  v.  Prince,  26  ii,  224. 

Aisnmp-         5  774.  A  voluntary  acceptance  of  the  benefit  of  a 
obligation    transaction  is  equivalent  to  a  consent  to  all  the  obli- 
^^      gations  arising  from  it,  so  fer  as  the  facts  are  known, 
or  ought  to  be  known,  to  the  person  accepting. 

Bennett  v.  Judson,  21  N.  F.,  238. 
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OHAPTEB  rV. 

OBJBCT  OP  A  COlirTBAOT. 

BMonaa  775.  Object^  what 

776.  Requisites  of  object 

777.  ImpoBdibiIit7f  what 

778.  When  oontract  wholly  void. 
770.  Whin  oontraet  portHdlj  void. 

5  776.  The  object  of  a  contract  J3  the  thiUiP  which  ^^ 
it  18  agreed,  on  the  part  of  the  party  receiving  the 
cousideration,  to  do  or  not  to  do. 

llartiB  v.  MeOormick,  %  K.  T,,  33S. 

S776.  The  object  of  a  oontract  must  be  lawful  Baquititet 

'Oi  oodoct 

when  the  contract  is  made,  and  possible^  and  ascer- 
tainable*  by  the  time  the  contract  is  to  be  per- 
formed.' 

'  Oode  La.,  1865, 1886.  See  Tnfhell  v.  Oonstable,  1  Ad.d! 
El.^  798 ;  and  note  4  to  section  727.  For  a  deflnition 
of  the  word  "lawful, '*  see  Chapter  17  of  this  Title 

*  Oodk  La,,   1880;    RicharOs  v.  Edick,    17  Boprh.,   260; 
*  Abeel  v.  Raddili;  13  Johns.,  300;  see  Tracj  v.  Al- 
bany Bxch.  Oa,  7  -y  7.,  474. 

*  Thus,  an  agreement  to  pay  so  much  as  a  barrel  of  floor 

may  be  worth  on  a  particular  day,  is  a  common  and 
perfectly  valid  oontract  So  an  agreement  to  pay  so 
much  as  certain  persons  shall  decide,  is  y^lid  (Brown 
V.  Bellows,  4  Pick.,  189). 

%  m.  ESverything  is  deemed  possible,  except  that  imDopsi- 
yMdtk  la  tonpossible  in  the  nature  of  things. 

Impossibility  is  to  be  determined,  not  by  the  means  or 
ability  of  the  party,  but  by  tlie  nature  of  things  {(M0 
Ia,  1885,  2038;  see  KoNeiU  «.  Reed,  9  Bmg,,  68 1 
Beebe  v.  Johnson,  19  WeruL,  600;  Harmony  v.  Bing- 
ham, 12  K.  7.,  99;  Warfield  v.  Watkins,  30  Bairb., 
395;  TttftkeH  v.  Constable,  *lAd.AJBl,  798).  Thus  a 
promise  to  procure  the  assent  of  a  third  person,  to  V09 
lawful  and  proper  act  is  valid  (Lloyd  v.  Orispe,  5  TVitmt, 
249;  McNeill  V.  Reed,  9  Bing.,  68). 

S  7?8.  Where  a  contract  has  but  a  single  object,  JJJ^^ 
and  such  object  is  unlawful,^  whether  in  whole  or  in  ^J»^ 
part,'  or  wholly  impossible  of  performance,^  or  so 
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vaguely  expressed  as  to  be  wholly  unascertainable, 
the  entire  contract  is  void. 

>  See  Smith  v.  WUcoz,  24  N.  T.,  353 ;  Porter  v.  Havens, 
37  Barb.,  343;  Devlin  v.  Brady,  32  id,,  518. 

*  Brown  v.  Brown,  34  Barb.,  533 ;  Hopkins  v.  Preaoott,  4 

a  JBL,  578. 

*  See  Faulkner  v.  Lowe,  2  Bcch,,  595. 

§  779.  Where  a  contract  has  several  distinct  objects, 
of  which  one  at  least  is  lawful,  and  one  at  least  is 
unlawful  in  whole  or  in  part,  the  contract  is  void 
as  to  the  latter,  and  valid  as  to  the  rest. 

See  Bank  of  Australasia  v.  Bank  of  Australia,  6  Moore 
P,  a,  152 ;  Leavitt  v.  Palmer,  3  Nl  T.,  37 ;  Chasers 
Ex^r  V,  Burkholder,  18  Penn,  St.,  50;   Kerrison  « 
Cole,  8  East,  236. 


OHAPTBE  V. 


Good  con- 
sideration, 
wliat 


GONSIDERATIOK. 

SsonoN  780.  Good  consideration,  what 

781.  How  far  legal  or  moral  obligation  is  a  good  oonslderation 

782.  Consideration  lawfVd. 

783.  Effect  of  its  illegality. 

784.  Consideration  executed  or  executory. 

785.  Executory  consideration. 

786.  How  ascertained. 

787.  768.  Effect  of  impossibility  of  ascertaining  consideratioiL 

§  780.  Any  ben^t  conferred,^  or  agreed  to  be  con  • 
ferred,'  upon  the  promisDer,  by  any  other  person,'  to 
which  the  promiser  is  not  lawfully  entitled,^  or  any 
prejudice  suffered,*  or  agreed  to  be  suffered,"  by 
such  person  J  other  than  such  as  he  is  at  the  time 
of' consent  lawfully  bound  to  suffer,"  as  an  induce- 
ment to  the  promiser,  is  a  good  consideration  for  a 
promise. 

>  Johnson  v.  Titus,  2  StU,  606 ;  Oakley  v.  Boorman,  37 
Wmd.,  588 ;  see  Hamilton  College  v.  Stewart,  1  N, 
T:,  581;  Palmer  v.  North,  35  Barb.,  282.  It  is  im- 
material whether  the  benefit  is  small  or  great  (Haigh 
V,  Brooks,  10  Ad.  A  El,  309;  Johnston  v.  NichoUa» 
1  a  A,  261). 
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*  Houghtafling  v.  Banden,  26  Barb.^  21 ;  Sage  v.  Hazard, 

6  id.,  179 ;  Seaman  v.  Hasbrouck,  35  icL,  161 ;  Briggs 
V.  TillotaoD,  8  Johns.,  304. 
'Lawrenoe  «.  Fox,  20  N,  71,  268;  Judaon  v.  Gray,  17 
Bow.  /v.,  289,  296. 

*  Forbearanoe  of  a  claim  which  the  daimaDt  knows  to  be 

totally  nnfoimded,  is  no  consideration  (Wade  v. 
Simeon,  2  (7.  A,  648;  Dolcher  v.  Fry,  37  Barb.,  152; 
Morey  v.  Kewfane,  8  icL,  645).  But  forbearance  of 
a  claim  in  the  least  doubtful,  made  in  good  faith, 
even  if  unfounded,  will  support  a  promise  (Crans  v. 
Hunter,  Ct  of  Appeals,  Jan.,  1864;  Russell  v.  Ckwk, 
3  EOl,  604;  Seaman  v.  Seaman,  12  Wend.,  381;  . 
Longridge  v.  Dorrille,  &  R  ds  AUL,  117).  The  ful- 
iSllment,  at  the  request  of  A.,  of  a  promise  preyiously 
made  to  B.,  has  been  held  a  sufficient  consideration 
for  a  promise  by  A.  (Sootson  v.  Pegg,  SH.^K.,  296). 

*  Waydell  v.  Luer,  3  I>en.,  410;  Livingston  v.  Raddiff,  6 

Barb.,  201 ;  Miller  v.  Drake,  1  (Jainea,  46 ;  Rutgers 
V.  Lucet,  2  Johns.  Cos.,  92;  Parker  v.  Crane,  6 
Wmd.,  647  ;  Stuart  v.  MoOuin,  1  Cow.,  99;  Elting  v. 
Yanderlyn,'  4  Johns.^  237 ;  Smith  v.  Weed,  20  Wend.^ 
184;  Heinman  v.  Moulton,  14  Johns.,  466;  Hilliard 
V.  Austin,  17  Barb.,  141. 
'  Decker  v.  Judson,  16  K.  7.,  449 ;  Smith  v.  Algar,  1 
Bank  db  Ad,  603;  OonoTer  «.  Brush,  2  N.  T.  Leg, 
Obs.,  289. 

*  Decker  v.  Judaon,  16  K  7.,  449. 

'liyingston  v.  Rogers,  1  Oai.,  583;  Utica  ft  Syracuse 
R  R.  V.  Brinckerhoff,  21  WeiuL,  139;  Roeoorla  v. 
Thomas,  8  Q.  Bt^  234. 

S  781.  An  existing  legaP  obligation  resting  upon  how  tu 
the  promiser,  or  a  moral  obligation,'  originating  in  momi^obii. 
some  benefit  conferred  upon  the  promiser,  or  prejudice  i^Ji^^^* 
suffered  by  the  promisee,  is  also  a  good  consideration 
for  a  promise,  to  an  extent  corresponding  with  the 
extent  of  the  obligation,  but* no  further  or  other- 
wise.' 

>  Spencer  v.  Ballou,  18  K.  F.,  330. 

*  The  common  law  does  not  recognise  moral  obligations, 

except  in  a  few  cases,  as  sufficient  to  sustain  a  pro- 
mise (Nash  V.  Russell,  6  Barb.,  666 ;  Geer  v.  Archer, 
2  Barb.,  420;  Watkins  v.  Halstead,  2  Sandf.,  811; 
Khle  V.  Judson,  24  Wend.,  97 ;  Smith  v.  Ware,  IS 
Johns.,  267;  Beaumont  v.  Reeve,  8  Q.  R,  483; 
Eastwood  V.  Eenyon,  II  Adds  EL,  438.  But  see  to 
the  oontrary,  Doty  v.  Brown,  14  Johns.,  381 ;  Lee  v. 
Muggeridge,  6  Thimt,  36).    The  authorities,  how- 
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eTer,  entirely  AlU  to  eetabUah  wy  satdsfactoiy  princi- 
ple upon  which  to  <littingiiiah  between  the  different 
spedefl  of  moral  obUgattons.  Thua,  in  Bmin  v, 
Wintlirop  (1  Johns.  Ok^  339X  past  seduction  waa 
held  a  good  oonaideratioa  to  support  a  grant.  In 
Beaumont  v.  Beere  (8  Q.  R,  483)  the  same  con 
fideration  was  held  inanillcient  to  support  a  promise. 
In  Goulding  v.  Daridson  (28  Barb.,  438),  it  is  said 
that  there  must  have  been  at  some  time  an  actual  kgai 
obligation.  Yet  in  Bice  v.  Welling  (5  Wend.,  695)  and 
Baiiy  v.  MJahon  (19  Johm,,  147),  the  original  contract 
was  usurious,  and  therefore  void  from  the  beginning. 
The  same  may  be  said  of  promises  to  pay  debts  con- 
tracted in  infancy,  which  are  held  valid.  Goulding  v. 
Davidson  was  reversed,  26  K.  7.,  604.  The  rule 
stated  in  the  text  seems  to  the  commissioners  to  be 
just,  and  to  be,  on  the  whole,  as  easily  reconcilable 
with  die  authorities  in  thia  state  as  any  other  that 
can  be  devised. 
*  Phetteplaoe  v.  Steere,  S  Johns.,  442 ;  Boacorla  v. 
Thomas,  3  Q.  B.,  234;  Hopkins  v.  Logan,  blCAW., 
247  ;  Kay«  «.  Dutton,  8  Scott  K  R,  496,  602 ;  a  C^ 
Bay  tf.  Dutton,  1  Jfoa.  A  0.,  807 ;  Elderton  «.  Em- 
mens,  6  0.  &,  160 ;  13  ieL,  486. 

ooBBidera-       S  7^^*  ^^6  coDsideratioD  of  a  oontract  must  be 
tion  uwftiL  j^^^^  ^.^j^  ^^^  meaning  of  section  827. 

Bflbct  ofits  S  783.  If  any  part  of  a  single  conaideration  for  one 
or  more  objects,  or  of  several  considerations  for  a 
single  object,  is  unlawful,  the  entire  contract  is  void. 

This  principle  is  dedudble  from  all  the  cases  taken  to- 
gether, though  not  to  be  fbund  thus  slated,  in  a^y 
one  case.  Thus  there  ia  no  doubt  tba;^  if  the  oqr- 
sideration  is  single,  or  in  other  words  indivisible^  tta 
partial  illegality  is  fatal  to  the  contract  (Mills  v. 
IfilU,  86  JBorfr.,  474;  Boee  e.  TmaXf  21  «i,  361  ; 
Pepper  o.  "Height,  20  «i,  429;  Bar«)n  v.  Port  Jaob 
son  Plankroad  Co.,  17  id.,  397  ;  Burt  «.  Ptacs^  ft 
Ckfw.,  431 ;  see  Brown  v.  Brown,  34  Barb.,  633 ; 
Porter  v.  Havens,  37  id,  343).  The  limitations  of 
the  rule  are  conformable  to  the  principle  of  sections 
778  and  779. 

coneidera-       $  784.  A  Consideration  may  be  executed  or  execu- 
mStS^     tory,  in  whole  or  in  part.    In  so  for  as  it  is  executory, 

it  is  subject  to  the  provisions  of  chapter  lY  of  this 

Title. 
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S  785.  When  a  consideration  is  executory,  it  is  not  KzMotaty 
indispensable  that  the  contract  should  specify  its  ^<»* 
amount  or  the  means  of  ascertaining  it.^    It  may  be 
left  to  the  decisioQ  of  a  third  pevsoD,'  or  regulated 
by  any  specified  standard.' 

>  So  held  «8  to  sales  (Eoadly  v.  Mclj^e,  10  Bing^  487 , 
Jqjce  V.  S^im,  17  C.  R  [Ni  5.],  84 

'  So  held  as  to  the  price  of  goods  sold  (Brown  v.  Bel- 
lows, 4  Pick^  18d). 

'  There  is  perhaps  90  preoedent  for  a  general  proyision 
of  thfb  kind  under  the  head  of  contracts.  But 
finding  it  necessary  to  repeat  the  same  section, 
almost  word  for  word,  under  the  TAiious  heads  of  • 

Sale,  Hire,-  Employment,  Deposit,  Carriage  and  Insur-  . 

ance,  and  perceiving  no  reaaoa  why  it  couUl  work 
injustice  if  applied  to  odwr  contracts,  although  in 
practice  it  probably  is  not  needed  ft>r  them,  the 
commissioners  have  ventured  to  transfbr  it  to  this 
part  of  the  Code;  to  which,  thsj  think,  it  properly 
belongs. 

S786.  When  a  contract  does  not  determine  the  Howaw»c 
tained. 

amount  of  the  consideration,  nor  the  mj^thod  by 
which  it  is  to  be  ascertained,^  or  whfSM  it  jkN^ves  the 
amount  thereof  to  the  discretion  of  an  intorested 
party »^  the  consideration  most  be  so  much  money  as 
the  object  of  the  contract  is  reasonably  worth. 

*  Hoadly  v.  Udo^  10  Bivg^  497. 

*  Brown  v.  Bellows,  4  Fick.y  189. 

%  7&7.  Wh,ere  a  contract  provides  an  exclusive  g^of 
method  by  which  its  consideration  is  to  be  ascer-  J^J^ 
tained,  which  method  is  on  its  face  impossible  or  ll^^nSoB. 
unlawful,  the  entire  contract  is  void. 

B>ih4er  <m  SaUj  Ko.  34. 

S  788.  Where  a  contract  provides  an  exclusive  u. 
method  by  which  its  consideration  is  to  be  ascer- 
tained, which  method  appears  possible  on  its  face, 
but  in  &ct  Is,  or  becomes,  Impossible  or  unlawful, 
Boch  provision  only  is  void. 

Polhier  {8ak,  iJle.  34)  holds  that  the  contrset  in  suoh  case 
is  voidable,  and  this  view  h»r  been  i^opted  by  Bom« 
writers  in  this  country  {Story  c^  SakB,  g  320 ;  1  /\w«. 
81 
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CkmLf  bih  ecL,  625)|  but  it  seems  more  probable  that 
the  common  law  would  regard  the  contract  as  made 
for  a  reasonable  consideration,  to  be  ascertained  in  any 
usual  way.  Thus,  where  a  covenant  to  renew  a  lease 
provides  for  an  arbitration  to  determine  the  rent|  and  no 
award  is  ever  made,  the  court  will  entbrce  the  renewal  at 
a  reasonable  rent  (Reformed  Dutch  Church  v.  Parkhursti 
4  Bosw.^  491 ;  Bunnell  v.  Keteltas,  16  Abb,  Pr.,  205) 


TITLE  IL 

MANNER  OF  CREATING  CONTRACTS. 

8&0XIOK  1S9.  Contracts  express  or  implied. 

790.  Express  contract,  what 

791.  Implied  contract,  what 
793.  What  contracts  may  be  oral 

793.  Contract  not  in  wilting  through  fraud,  may  be  enforodJI 

against  fraudulent  party. 

794.  What  contracts  must  be  written. 
796.  Effect  of  writing. 

796.  Contract  in  writing,  takes  effect  when. 

797.  Provisions  of  chapter  on  transfers  of  real  proper^. 

798.  Seal,  what 

799.  Effect  of  seal 


Contracts        g  789.  A  contract  is  either  express  or  implied. 

implied. 


Express 

contract, 

what 


S  790.  An  express  contract  is  one,  the  terms  ol 
which  are  stated  in  words. 


Implied 

contra<^ 

what 


S  791.  An  implied  contract  is  one,  the  existence 
and  terms  of'  which  are  manifested  by  conduct. 

The  ordinary  definition  of  an  implied  contract  includes 
obligations  imposed  by  law  upon  parties,  as  between 
each  other.  These  obligations  are,  however,  con- 
sidered in  another  part  of  this  Code. 

§  792.  All  contracts  may  be  oral,  except  such  as 
are  specially  required  by  statute  to  be  in  writing. 

See  Bank  of  Rochester  v.  Jones,  4  N,  T.,  497 ;  Flory  9, 
Denny,  7  Exch.,  681. 


n2???writ.  S  793.  Where  a  contract,  which  is  required  by  law 
fr£i?mRy*^  to  be  in  writing,  is  prevented  from  being  put  into 
be  enforced   ^j^rriting  by  the  fraud  of  a  party  thereto,  any  other 


What  eon 
tracts  may 
■•'   oral 
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party  who  is  by  such  fraad  led  to  believe  that  it  is  in  Jg^'J^^,^ 
writing,  and  acts  upon  such  belief  to  his  prejudice,  p**^- 
may  enforce  it  against  the  iraudulent  party. 

SUfry  Eq.  Jmt.,  §  768.    This  principle  of  equity  ought 
to  be  recognized  in  all  casea,  whether  legal  or  equitable. 

S  794.  The  following  contracts,  or  some  memoran-  what 
dam  thereof,  expressing^  the  parties,*  their  consent  ™y^*^ 
and  the  object  of  the  contract,^  must  be  in  writing, 
subscribed  by  the  party  to  be  charged  thereby,  or  by 
Iiis  agent  for  the  purpose : 

1.  An  agreement  that,  by  its  terms,  cannot*  be 
folly*  performed  within  one  yea?  f 

2.  An  agreement  made  upon  consideration  of  mar- 
riage, other  than  mutual  promises  to  marry.'' 

'  The  consideration  is  no  longer  necessary  to  be  stated 
(Laws  of  1863,   ch,  464).     Such  at  least  was  the 
.  undoubted  intention  of  the  legislature,  though  under 
the  decision  in  Wain  v.  Warlters  (5  East;  10),  it  is 
dii&cult  to  say  whether  its    intention    is    plainly  ^ 

expressed.    The  language  here  proposed  is  unmis- 
takable in  its  meaning. 

*Qlie  names  of  all  the  parties  must  be  stated  in  the 
memorandum  (Williams  v.  Lake,  2  EU  A  El^  349). 

'  The  whole  object  of  the  oontraot.  and  aU  its  terma,  mual 
be  expressed  (Wright  v.  Weeks,  25  N,  7.,  1§3). 

*  The  language  of  the  statute  is  "is  not  to  be,"  fta    It  is 

construed  as  applying  only  to  contracts  which  cannot 
possibly  be  executed  within  a  year,  under  any  oontin- 
genoy  presser  v.  Dresser,  36  Barb.^  673 ;  Artcher  v. 
Z»\L,hH%U,  200;  ^'imptontf.Gurtiss,  15  Wend,  336; 
Mol^ees  v,  H%le,  10  id,^  426 ;  Moore  v.  Fox,  10  Johna^ 
244.  Compare  Day  «.  N.  T.  Central  R.  R.,  31  Barb, 
648;  Pitkin  v.  Long  Island  R.  R,  2  Barb.  Ch.  R^ 
221 ;  see  Talmadge  v.  Rensselaer  k  Saratoga  R.  R., 
13  Barb.,  693). 
•Day  v.  N.  T.  Central  R.  R.,  31  Barb.,  648,  666;  Am- 
burger  v.  Marvin,  4  E.  D.  Smith,  393 ;  Lockwood  «. 
Barnes,  3  BtO,  128;  Broadwell  v.  Getman,  2  Dek., 
87 ;  Bracegirdle  v.  fleald,  1  Sam,  d:  Aid.,  722. 

*  The  words  "  from  the  making  thereof,**  are  omitted  in 

order  to  harmonize  the  rules  in  relation  to  contracts 
affecting  both  real  and  personal  property,  which  are 
now  governed  by  different  provisions  on  this  point 
(Young  V.  Dake,  6  M  7.,  463 ;  overruling  Croswell 
9.  Orane,  7  Barb,,  191.)  The  commissioners  think, 
I  moreover,  that  the  strictness  of  this  provision  has 
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£ffectof 
writing. 


Contrmdlii 
writing 
takes  effect, 
when. 


ProTislons 
of  chapter 
on  transllBn 
pof  real 
property. 


Seal,  what. 


IfllMSt  of 

feaU 


worked  im'iistioe.     Few  yearly  eontraots  go  into 
effect  ioBtaDtly. 
'  2  it  ^.,  135,  g  2. 

§  796.  The  exeeatian  of  a  contract  in  writing, 
whether  the  law  requires  it  to  be  written  or  not, 
supersedes  all  the  oral  negotiations  or  stipulations 
concerning  its  matter,  which  preceded  or  accom- 
panied the  execution  of  the  instrument. 

Baker  v.  Higgins,  21  3^  F.,  396;  Lamatt  v.  Hudson  RiT. 
Ins.  Co.,  17  N.  r.,  199  fi. ;  Dargin  v.  Ireland,  14  N.  71, 
322;  as  explained  in  Blossom  v.  Griffio,  13  il^  71,  573. 
To  same  effect,  Gridley  v.  Dole,  4  j^  F.,  486;  Witbeck 
V.  Waine,  16  Mi,  532 ;  Lewis  if.  Jonee,  7  Amw.,  366. 

§  796.  A  contract  in  writing  takes  effect  upon  its 
delivery  to  the  party  in  whose  favor  it  is  made,  or  to 
his  agent. 

Verplank  v.  Sterry,  12  Johna,^  536 ;  compare  Elsey  ii 
Metcalf,  1  DetL,  323. 

§  797.  The  provisions  of  the  chapter  on  Transfebs 
IN  GENEBAL,  Concerning  the  delivery  of  grants,  abso- 
lute and  conditional,  apply  to  all  written  contracts. 

§  798.  A  corporate'  or  officiaP  seal  may  be  aflSxed 
to  an  instrument  by  a  mere  impression  upon  the 
paper  or  other  material  on  which  sueh  instrument  is 
written.  All  other  seals  must  be  afO^ed  by  means 
of  an  impression  upon  a  tenacious  substance  fastened 
to  the  instrument.^ 

*  ^  R  S.  {6ih  ecL),  667;  Law  1848,  ch.  197. 

■  2  B.  A,  276,  404. 

'  Warren  v.  Lynch,  fi  Johm^  239 ;  Andrews  v.  Herrtot,  4 
Cow.,  508;  Farmers  k  MXlra.  Bank  v.  Haight,  3  BXB, 
493 ;  Bank  of  Rochester  «.  Gray,  2  id.,  227 ;  but  see 
to  the  contrary  Ross  v.  BedeU,  5  Duer,  462 ;  Curtif 
V.  Leavitt,  17  Barh^  809. 

S  799.  A  seal  is  presumptive  evidence  of  a  consid- 
eration. 

Whether  a  seal  was,  at  common  law,'  evidence  of  a  oon- 
sideraiioD,  or  wheiiier  it  was  regarded  as  dispensing 
with  the  necessity  of  any  consideration,  actual  or 
implied,  and  as  imparting  Talidity  to  a  contract  npoo 
entirely  different  grounds,  may  be  doubtAiL  It  is 
certain  that  all  the  effect  which  it  now  has,  under 
our  statute  (2  B.  J3,  406,  §  77),  is  that  which  is  here 
stated. 
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TITLE  m. 

DJTERPBETATION  OF  CONTRACTS. 

Bionov  800.  Unifbrmity  of  Interpretation. 

801.  Contracts,  how  to  be  interpreted. 

802.  Intention  of  parties,  bow  ascertained. 

803.  Intention  to  be  ascertained  from  language. 

804.  Interpretation  of  written  contracts. 
806.  Writing,  when  disregarded. 

806.  Bffbct  to  be  giren  to  every  part  of  contract 

807.  Se'Teral  oontraoM  when  taken  together. 

808.  Interpretation  in  favor  of  contract 

809.  Words  to  be  understood  in  usual  sense. 

810.  Technical  words. 

811.  Law  of  place. 

812.  Contracts  ezplamed  bj  circumstances. 

813.  Contract  restricted  to  its  evident  object. 

814.  Interpretation  in  sense  in  which  promisor  believed  proi 

to  rely. 

815.  Particular  clause  subordinate  to  general  intent 

816.  Contract,  partly  written  and  partiy  printed. 

817.  Repugnancies,  how  reconciled. 

818.  Inconsistent  words  rejected. 

819.  Words  to  be  taken  most  strongly  against  whom. 

820.  Reasonable  stipulations,  when  implied. 

821.  Neoesaary  kiddents  impKed. 

822.  Time  of  performance  of  ooDtract 

823.  Time,  when  of  essence. 

824.  When  joint  and  several 

826.  Executed  and  executory  contracts,  what 

S800.  All  contractSy  whether  public  or  private,  trniformity 
sealed  or  unsealed,  are  to  be  interpreted  by  the  ^^^^^ 
same  rules ;   except  as  otherwise  provided  by  this 
Code. 

Some  distinctions  are  made  at  common  law,  which  have 
no  substantial  foundation  in  reason.  Thus  an  instru- 
ment under  seal,  signed  by  an  agent  in  his  own  name, 
does  not  bind  his  principal  (Townsend  v.  Hubbard,  4 
Em,  361 ;  Townsend  v.  Coming,  23  TFend,  436;  Berk- 
ley u.  Hardy,  6  R  db  0.,  366),  though  a  contract  not 
under  seal,  signed  in  this  manner,  would  bind  him 
(IStanton  v.  Camp,  4  Barb^  274 ;  see  Evans  v.  Wells, 
22  Wend,,  324;  Townsend  v,  Hubbard,  4  EiU,  361). 
In  Connecticut,  thto  technical  distinction  does  not  exist 
(ICagill «.  Hinsdale^  6  Conn,,  464). 
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contracti,        g  801.  A  contract  must  be  so  interpreted  as  to  give 
interpreted,  efffect  to  the  mutiiaP  int^ntiou  of  the  parties,*  as  it 

existed  at  the  time  of  contractiug,^  so  far  as  the  same 

is  ascertainable  and  lawful. 

'  The  intentioQ  of  both  parties  must  be  oousidered*  (Brigga 
V,  VanderbUt,  19  Barb.,  222,  240). 

■  Belmont  v.  Coman,  22  N.  K ,  439 ;  Piatt  v.  Lott,  17  «t,  478. 

*  Story  GonL,  §  656;  Liddle  v.  Market  Fire  Ins.  Co.,  4. 
Bosw,^  179. 


Intention 
of  parties, 
bow  ascer- 
tained. 


S  802.  For  the  purpose  of  ascertaining  the  inteiition 
of  the  parties  to  a  contract,  if  otherwise  doubtful,  the 
rules  given  in  this  chapter  are  to  be  applied. 

All  rules  give  waj  if  the  lutention  of  the  parties  is 
clearly  manifested  in  opposition  to  them  (Piatt  v.  Lett, 
17  ^.  r.,  478).  The  admission  of  oral  evidence  is 
regulated  by  the  Code  of  Civil  Procedube;  and,  sub- 
ject to  the  rules  of  evidence,  there  can  be  no  doubt 
of  the  correctness  of  this  proposition.  Prof.  Parsons 
{Contracts^  5£/i  ed.^  vol  iL,  494)  maintuns,  at  some 
length,  that  the  intention  of  the  parties  does  not 
always  control  the  interpretation  of  a  contract,  but  it 
will  be  found  that  the  cases  which  he  cites  in  support 
of  his  views  turn  upon  rules  of  evidence. 


Intention        ^  803.  The  language  of  a  contract  is  to  govern  its 
J^jSJS?™  interpretation,^  if  the  language  is  clear  and  explicit, 
and  does  not  involve  an  absurdity.* 

'  Code  La.,  1 940 ;  see  Westoott  v.  Thompson,  18  N.  F.,  367  ; 

Norton  v.  Woodruff,  2  id,  153. 
■Buck  «.  Burk,  18  N,  F.,  339. 


Interprets* 
tion  of 
written 
contract 


Writing, 
when  ait 
regarded. 


S  804.  When  a  contract  is  reduced  to  writing,  the 
intention  of  the  parties  is  to  be  ascertained  from 
the  writing  alone,  if  possible ;  subject,  however,  to  the 
other  provisions  of  this  Title. 

Westcott  V.  Thompson,  18  ^.  F,  367. 

S  805.  When  through  fraud,*  mistake,  or  accident,* 
a  written  contract  fails  to  express  the  real  intention 
of  the  parties,  such  intention  is  to  be  regarded,  and 
the  erroneous  parts  of  the  writing  disregarded.^ 

»  De  Peyster  v.  Hasbrouck,  11  A!  F,  582. 
*  Wood  V.  Hubbell,  10  j^.  F,  479 ;  GiUespie  v.  Moon,  S 
Johns,  Ch.,  585;  Story  Eq.  Jwr.^  %  152. 
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'  Under  the  Code  of  Procedure*  it  is  not  necessary  that 
the  oontract  should  be  reformed,  but  it  should  be 
coDstnied  aooordlng  to  the  actual  intent  of  the 
partiee  (See  Bidwell  v.  Astor  Ins,  Co.,  16  N.  K, 
263 ;  N.  Y.  Ice  Co.  9.  N.  W.  Ins.  Co.,  12  Abb.  iV., 
414;  23  N,  F.,  367 ;  see  also  Burr  v.  Broadway  Ins. 
Co.f  16  K.  K,  267).  The  proof  must  be  clear  (Coles 
9.  Bowne,  10  Paige,  526 ;  Lyman  v,  Mut.  Ins.  Co.,  2 
Jcikna.  Gh.y  630;  affirmed,  17  Johns.,  373);  but  this 
is  a  role  of  eridenoe,  not  necessary  to  be  stated  here. 

^806.  The  whole  of  a  contract  is  to  be  taken  Birecttobe 
together,  so  as  to  give  effect  to  every  part,^  if  reason-  fl^  Sirt 

of  contract. 

ably  practicable,'  each  clause  helping  to  interpret  the 
others.^ 

'  Code  La.^  1950;  €k>de  Napoleon^  1161;  Ward  v.  Whit- 
ney, 8  y.  7^  446 ;  Decker  v.  Fumiss,  14  id.,  615, 
622 ;  Hamilton  v.  Taylor,  18  id,  358 ;  Richards  v. 
Warring,  39  J5ar&.,  42 ;  James  v.  Tallent,  b  B.  A  Aid., 
889;  Barton  v.  FitzgeraM,  15  East,  541 ;  see  Simonds 
V.  Hodgson,  ^  B.  ds  Ad,  50.  The  recitals  of  a  deed 
may  restrict  general  words  in  its  operative  part 
(Simons  v.  Johnson,  Z  B.di  Ad.,  175 ;  Solly  v.  Forbes, 
2  Brod  ds  R,  38 ;  Payler  v.  Homersham,  ^  M.  ds 
Sefto.,  423 ;  Lampon  v.  Corke,  6  B.  d:  Aid.,  606 ;  Bell 
9.  Bruen,  1  Sow.  [U.  S.],  184;  Lawrenoe  v.  WCal' 
mont,  2  id,  449). 

*  Westoott  V.  Thompson,  18  K.  T.,  363. 

'  Miller  v.  Travers,  8  Bing.,  244;  Story  Omt,  %  667  ;  see 
Aikin  v.  Western  R.  R.  Co.,  20  N.  7.,  370;  Hey- 
wood  V.  Perrin,  10  Pick.,  228;  Gray  v.  Clark,  11 
Verm.,  683;  Merrill  v.  Qore,  29  Ms.,  346;  Sickle- 
more  V.  Thistleton,  6  if.  dfe  S^.,  9. 

5  807.  Several  contracts  relating  to  the  same  mat-  sevend 

^  ®  contracts 

ters,  between  the  same  parties,  and  made  as  parts  of  J^^JiS?*" 
substantially  one  transaction,  are  to  be  taken  together. 

Hamilton  v.  Taylor,  18  K.  T.,  358 ;  Church  v.  Brown,  21 
N:  T.,  319,  330;  Pepper  v.  Haight,  20  Barb.,  429.  The 
same  rule  applies  to  deeds  (Huttemeier  v.  Albro,  18  .^ 
r.,  48;  Wright  v.  Douglass,  7  id.,  574).  Contracts  be- 
tween different  parties  (Craig  v.  Wells,  1 1  ^  F.,  316),  or 
relating  to  different  matters  (Cornell  v.  Todd,  2  Denio^ 
130),  or  not  forming  part  of  one  transaction  (Mann  v. 
Witbeck,  17  Barb.,  388),  cannot  be  taken  together. 

S  808.  A  coniracc  mnsr  receive  sncn  an  muerpreia-  interpret* 


5  808.  A  contract  mnst  receive  snch  an  interpreta-  inteipw 

tion  as  will  make  it  lawful,'   operative,*  definite,'  favor  of 

_  con" 

reasonable,*  and  capable  of  being  carried  into  effect, 
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if  it  can  be  done  withotit  violating  th^  intention  of 
the  parties.* 

'  O).  JUft.  42;  2  Blacks,  Com.,  880;  OM.  Oont  {4A  ed), 
80;  Sterry  v.  Clifton,  9  a  R,  110;  Harrington  v. 
SUoprogge,  4  Doug,,  6 ;  see  Clark  v,  Pinney,  7  Ooio.y 
681 ;  Shore  v.  Wilson,  0  Ciark  dk  F.,  397. 

*  Biohards  V.  Waningf  39  JSord.,  42 ;  Archibald  v.  Thomas, 

3  Chw,^  284;  Boyd  v,  Moyle,  2  G.  B.,  644;  RusaeU 
9.  PhUlips,  14  Q.  B,  891 ;  FoUock  v.  Stacy,  9  tdL, 
1033;  Brown  v.  Slater,  16  Oonn.,  192;  Broom  v. 
Batehelor,  1  BwrlaL  A  M^  256 ;  MlM  v.  €b*rldB,  5 
^^  <£;  TA.,  978;  Oxie  ^opo^son,  1157. 

*  Bde  easier  v.  Conn.  Mut.  Ins.  Co.,  22  N,  t.,  A^i. 

*  Bu^  V.  Burii,  18  H,  K,  337 ;  Bfaiinstein  v.  Adcidental 

Death  Ins.  Co.,  1  Best  db  Smith,  782 ;  Jones  «.  Gib* 
bone,  8  ^xeh.,  92fi;  Dallmaa  v.  liiag,  4  ^n^.  N.  (7., 
105.  See  Thomas  v,  lleury,  26  Jf.  F.,  26,  in  which 
it  was  held  fhM  a  condition  requiring  a  certain  archi- 
tect's certificate,  beffore  payment  could  be  demanded, 
was  waived  by  ah  inirecaoTidlAe  refusal  of  such  oer- 
tiflcate. 
*l!be  lan^dge  of  a  contract  cannot  be  perverted,  in 
order  to  make  it  lawfUl  ( see  Porter  v.  Havens,  37 
Barbij  343 ;  UayOr  of  Norwich  v.  Norfolk  Railway 
Co.,  4  El.  &  BLf  397);  nor  can  an  unreasonable 
stipulation  be  rejected,  if  h  was  dearly  the  intention 
of  the  parties  that  it  should  be  a  part  of  the  oon- 
tnct  (Stadhard  v.  Lee,  3  Best  dk  Sm,,  364). 

Words  to  be      ^  809.  The  words  of  a  contract  are  to  be  under- 

understood 

iirnnua      stood  in  their  ordinary  and  popular  sense,^  rather  than 
according  to  their  strict  legal  meaning  ;*  unless  used 
by  the  parties  in  a  technical  sense,  or  unless  a  special 
meaning  is  given  to  them  by  usage,^  in  which  case 
.    the  latter  must  be  followed. 

^  Story  OonL,  %  64:1  ]  Oxie  La.,  1941 ;  see  Casler  v.  Conn. 
Mut.  Ins.  Co.,  22  N,  K,  427. 

*  See  Schenck  v.  Campbell,  11  Ahb.  iV.,  292 ;  Schuylkill 
Nav.  Co.  V.  Moore,  2  WkarL,  491.  To  the  oontrary, 
see  Eawlinson  v.  Clarke,  14  M,  dk  W.,  187.  **In8ol* 
vency,*'  even  in  a  state  which  has  an  insolvent  law, 
is  construed  to  mean  simple  inability  to  pay  debts, 
and  not  technical  insolvency  under  the  statute  (Bid- 
dlecombe  v.  Bond,  4  Ad.  db  El,  332 ;  Parker  «.  60s- 
sage,  2  0r.M,dk  R,  617). 

*  Smith  V,  Wilson,  B  B,  db  Ad.,  728;  see  Hinton  f. 
Locke,  5  SiU,  437 ;  Astor  9.  TTnion  Ins.  Co.,  7  Cow., 
202;  MiUer  v.  Tetherington,  6  R  A  K.,  278;  Outh- 


words. 


Law  of 
pilot* 
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1»ert  V.  Cttiiimisg,  11  An^,  405;  affinning  10  u2., 
808;  Coil  9.  Cora  loa.  Co.,  H  Johns.,  385;  Olife  v. 
Schwabe,  8  0,  B.,  469. 

$810.  Tedbmical  worda  are  to  be  interpreted  as 
usually  uodersftood  by  peraoos  iu  the  profesaioa  of 
bosioeBB  to  wbieh  they  relate,  unless  cleanly  used  in 
a  different  sense^ 

Ckfde  La^  1942;  Dana  v.  Fiedler,  12  N,  F.,  40.  This  la 
another,  and,  k  ia  tlioughti  a  better  form  of  the 
mazko,  that  "  technical  worda  are  to  be  taken  in  their 
,  technical  aense"  (see  Worthington  v.  Qimson,  2  EL  S 
^  618 ;  6  Jw.,  [N,  &]  1063^  A  oenlrary  intention  will 
however  prevail  (Tajloi  v,  Caldwell,  3  Best  A  Sm^f 
832;  James  v.  Plant,  ^  Ad.  <&  J^L,  749;  see  Doe  d 
Hickman  v.  H&alewood,  6  id,  167). 

S  811.  A  contract  is  to  be  interpreted  according  to 
the  law  and  usa,ge  of  the  place  where  it  is  to  be  per- 
formed ;^  or,  if  it  does  not  indicate  a  place  of  perform- 
ance, according  to  the  law  and  usage  of  the  place 
where  it  is  made.* 

'  Story  Cot\/L  Laws,  %%  270,  280;  Everett  v.  Yendiyes, 
19  K  r.,  436;  Curtis  v.  LeAvitt,  16  id.,  9;  Bowenv. 
.  Hewen,  13  UL,  390$  Jiidkk  v.  Kieh6^  tfui,  1T9^ 
Outier  V.  Wright»  22  td,  480'. 

'  Story  OonJL  Lam,  %  282;  Thompson  v.  Ketcham,  8 
Johra.,  189;  t'otheroj  v.  Ains worth,  22  Barb.,  118, 
130;  CnfefiB  V.  Leftvltt)  It  IT  T.,  ^\  Gtata  t.  Ih^ 
mont,  9  BaX,  2a 

S  812.  A  contract  may  be  explained  by  reference  contrmct 
to  the  circu  instances  under  which  it  was  made,^  and  bjcircnm- 

'  stances. 

the  Hiatter  to  which  it  relates.* 

'  Westoott  V.  Thompson,  18  ilT.  T.,  363 ;  Blossom  «.  Grif- 
fin, 13  id.,  569;  Koors  v.  Heacham,  10  id,  207; 
Doolittle  V.  SoaUiworth,  8  Barb.,  79 ;  Hasbrook  v. 
Paddodk,  1  id^  695 ;  Turner  v.  Evans,  2  EL  db  BL^ 
512;  see  Schenck  v.  Campbell,  11  Abb.  Pr.,  292. 
.  *PeBoodc  V.  K.  T.  Life  Ins.  Oa,  20  if.  K,  293»  296; 
French  if.  Carhart,  1  id,  99 ;  Sdz  «.  MaahlMr,  9  Ad, 
<fc-^t,  153;  l^w.  AP.,  326. 

5  813.  However  broad  may  be  the  terms  of  a  con-  contract^ 
tract,  it  extends  only  to  those  things  concerning  which  J^^'j^Sj^jt, 
it  appears  that  the  parties  intended  to  contract. 

Code  La.,  1954 ;   Code  Napoleon,  1163 ;  see  Piatt  «.  Lott, 
17^  r.,  478;  LjaU  v.  Edwards,  S  K  A  K.,  BZl; 
32 
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Intflnreta^ 
tionm 
sense  in 
which  pro- 
mlser  he- 
lieved 
promisee 
to  rely. 


PartlcoUr 
claase  sah- 
ordlnateto 

Sineral 
tent. 


Jackson  V.  Stackhouse,  1  Cow^  122;  Rich  v.  Lord,  18 
Pkk.^  325;  SimoDS  «.  Johnson,  ^  B.A  Ad.^  175;  Pajler 
V.  Homersham)  4.  M.  A  SekD.^  423. 

S  814.  If  the  terms  of  a  promise  are  in  any  respect 
ambiguous  or  uncertain,  it  must  be  interpreted  in  the 
sense  in  which  the  promiser  believed,  at  the  time  of 
making  it,  that  the  promisee  understood  it. 

Barlow  v.  Soott,  24  K  K,  40;  see  Mowatt  «.  Londes- 
borough,  3  ^  iife  ^,  307;  per  Campbell,  C.  J., 
l^eelton  v.  Hardistj,  8  IdL,  284. 

ft 

2  815.  Particular  clauses  of  a  contract  are  subordi- 
nate to  its  general  intent. 

Decker  v.  Fumiss,  14  K.  Y.,  615;  Kelley  v.  Upton,  5 
Duer,  340 ;  London  Gaslight  Go.  v.  Chelsea,  8  G.  R 
{N:  &},  215;  see  Ringer  v.  Gann,  3  JC  <^  W.,  343. 

Contract         S  816.  Where  a  contract  is  partly  written    and 

partly 

written  and  partly  printed,  or  where  part  of  it  is  written  or 
printed.  printed  under  the  special  directions  of  the  parties, 
and  with  a  special  view  to  their  intention,  and  the 
remainder  is  copied  from  a  form  originally  pre- 
pared .without  special  reference  to  the  particular 
parties  and  the  particular  contract  in  question,  the 
written  parts  control  the  printed  parts,^  and  the  parts 
which  are  purely  original  control  those  which  are 
copied  from  a  form.*  And  if  the  two  are  absolutely 
repugnant,  the  latter  must  be  so  far  disregarded. 

*  Harper  v,  N.  Y.  City  Ins,  Co.,  22  N.  r,  444;  Harper «. 
Albany  Ins.  Co.,  17  id,  198 ;  Woodruff  v:  ComL 
Mut  Ins.  Co.,  2  Hilt.y  122;  see  People  v.  SaxUm,  22 
N,  K,  309. 

'  This  is  the  real  principle  of  the  foregoing  deoiaions. 
Printing  is  only  evidenoe  that  the  contract  was 
partly  formal,  and  partly  original. 


Bepngnan- 
des,  now 
reconciled. 


S  817.  Bepugnancy  in  a  contract  must  be  recon- 
ciled, if  possible,  by  such  an  interpretation  as  will 
give  some  effect  to  the  repugnant  clauses,^  subordi- 
nate to  the  general  intent  and  purpose  of  the  whole 
contract.* 

»  Code  La.y  1940 ;  Ward  v.  Whitney,  8  N.  r,  446. 
*  Casler  v.  Conn.  Ins.  Co.,  22  K  K,  426 ;  see  Harper  ti 
N.  T.  City  Ins.  Co.,  id.,  441. 
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S  818.  Words  in  a  contract  which  are  wholly  incon-  incoofiat- 

^  ^  tent  words 

sistent  with  its  nature,*  or  with  the  main  intention  of  r«ject«d. 
the  parties,^  are  to  be  rejected* 

'  MUIa  V.  Wright,  1  Freetn^  247 ;  SiinpBon  v.  Yaughan,  2 
AVt,^  32 ;  Vernon  v.  Alsop,  T.  Baym.,  68 ;  Story 
Coni.^  §§  639,  636^  660;  Stockton  v.  Turner,  7  J.  J. 
ManKj  192;  see  Buok  v.  Burk,  18  N.  F.,  337. 

•  Dattman  v.  King,  4  Bing.  N,  C,  105 ;  see  Rex  v.  Ermin- 

Bter,  ^AdLds  EL,  M& 

%  819.  In  cases  of  uncertainty  not  removed  by  the  words  to  be 

taken  moat 

preceding  rules,'  the  language  of  a  contract  should  be  ^^^^^^ 
interpreted  most  strongly  against  the  party  who  caused  ^"*- 
the  uncertainty  to  exist.*  The  promisor  is  presumed  to 
be  such  patty  f  except  in  a  contract  between  a  public 
officer  or  body,  as  such,  and  a  private  party,  in  whicb 
it  is  presumed  that  all  uncertainty  was  caused  by  the 
private  party.* 

^  This  rule  is  to  be  resorted  to  only  when  all  others  fail 
(Hargreave  v,  Smee,  6  Bm^.,  244 ;  Chit  Oont  [Adh 
ad],  95;  see  Browning  v.  Wright,  2  Boa.  A  FuL,  22 ; 
Barton  v.  Fitzgerald,  16  Easif  546). 

*  Oode  IdL,  1952,  1953.  See  Harper  v.  N.  Y.  City  Ins.  Co., 

22  K.  r.,  441 ;  Marrin  v.  Stone,  2  Opw^  781.  For 
the  i»roper  Umits  to  the  use  of  the  word  **  ambi- 
guity," see  Ashworth  v.  Mounsej,  9  Exch.,  186. 

'See  Rindge  v.  Judson,  24  If.  K,  64;  Brannstein  v. 
Aocidental  Death  Ins.  Co.,  1  Beat dt  Smithy  782,  799; 
Richards  v.  Warring,  39  Barb.,  42. 

«  Stourbridge  Canal  Co.  v.  Wheelej,  2  B,  Jt  Ad.,  792; 
Priestley  v.  Foulds,  2  Man,  db  Or.,  194 ;  Jackson  v. 
Reeres,  3  Ou^,  293,  308 ;  Blakemore  «.  Glamorgan 
Canal  Co.,  1  Myl  dt  K.,  154,  162;  Hull  Dock  Co.  v. 
La  Marche,  ^  B.  A  C.j  42,  52 ;  Leeds  ft  Liy.  Canal 
Co,  V.  Hustler,  1  id,  424 ;  Parker  v.  Gi.  Western 
Rallw.  Co.,  1M.dk  (?.,  253,  288;  Barrett  v.  Stockton, 
Aa,  Railw.  Co.,  2  id.,  134;  Gildart  v.  Gladstone,  11 
Eaat,  675,  685 ;  see  Mohawk  Bridge  Co.  v.  Utica  k 
Schen.  R.  R.  Co.,  6  Paiffe,  554. 

S  820.  Stipulations  which  are  necessary  to  make  a  Reasonaut 
contract  reasonable,^  or  conformable  to  usage,*  are  {J2"fi'j[**^ 
implied,  in  respect  to  matters  concerning  which  the 
contract  manifests  no  contrary  intention.' 

'  Jones  V.  Gibbona,  8  Exch.,  922 ;  Buck  v.  Burk,  18^7., 

&37 ;  see  Thomas  v.  Fleury,  26  N.  PI,  26, 
'  Field  V.  Lelean,  ^  H.  db  N.,  617 ;  Pollock  v.  Stables, 

12  Q.  B.,  765;  Bayliffe  v.  Butterworth,  1  Exeh^fAii; 
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KeoMsarx 

IncldenU 

implied. 


Time  of 
perform- 
atioeof 
contraet 


Qjen  V,  Jonas,  2  id.,  116;  Hutton  v.  Wattea^  1  JL 
A.  W;  476 :  Humfi^y  v.  Dale,  7  KA  J9.,  266;  Dale 
V.  Humfrej,  El  B,  A  Bl^  1064;  ftown  v.  Byrne,  3 
E*  db  S.f  768. 
'  Kotuel  Ina.  Oa  «.  Hode,  2  J^.  K,  24% ;  Vail  v.  Rioe,  6 
mL,  165;  Hutton  v,  Wajrreo,  I  M.  S  Wi,  476;  see 
Suae  Vi  Pompe^  9  aR[K,  S.],  638.  A  stipulation 
which  is  dearly  in  aoaordaboe  with  the  intention 
of  the  parties  must  be  enforced,  though  erer  so 
unreaaoaaUe  (Btadhttd  v.  Lee,  3  BeH  A  SnL,  364). 
A  stipulation  which  cannot  be  misunderstood,  &  g^ 
fdr  the  jMiynnbt  of  a  certain  Bum  of  money,  ean- 
not  be  modified  by  proof  of  a  usage  to  aooept  a 
smaller  sum  in  satisfaction  (St  Nicholas  Ins.  Co.  «. 
ICiBreantile  Ins;  Co:}  6  Awtv.,  24B). 

S  821.  All  thinf  a  that  in  law  or  usage  are  considered 
as  incidental  to  a  contract^  or  as  necessary  to  carrj'  it 
into  effect,  are  implied  therefrom  }^  unless  some  of 
them  are  expressly  mentioned  therein,  when  all  other 
things  of  the  same  class  are  deemed  to  be  excluded.* 

^  Oode  Ncf^okon^  1160;  Lampmaft  v.  Milks,  21  K  Z,  606: 
Huttemeier  «.  Albro^  18  «i,  48 ;  Xelsey  v.  Durkee, 
38  AirO.,  410. 

*  6b.  Liky  210  a.;  Hare  v.  Horton*  ^BtdhAcL,  716;  Bez 
V.  Sedgley,  2  td,  66 ;  Line  «.  Stephenson,  4  Bing.  2f 
O,  678;  6  id,  183;  Cook  v.  Jennings,  1  T.  R,  381. 

S  822.  If  no  time  is  specified  for  the  performance 
of  an  act  required  to  be  performed,  a  reasonable  time 
is  allowed.^  If  the  act  is  in  its  nature  capable  of 
being  done  instantly,*  as  for  example,  if  it  consists  in 
tbe  payment  of  money  only,^  it  must  be  performed 
immediately  upon  the  thing  to  be  done  being  exactly 
ascertained.^ 

'  Atwood  V.  Emeiy,  I  0,R{N:  S.),  110;  Hoggins  v.  6or> 
don,  3  Q.  B.J  466;  Sansom  v»  Rhodes,  6  Bing,  N.  C, 
261 ;  8  SooUt  244;  Stovart v.  Eastwood,  11  J£  <£;  H% 
197;  see  Thomas  «.  Dickinson,  12  ^:  F.,  369;  Ter- 
williger  v.  Knapp,  2  E.  D.  StnWif  86.  No  more  than 
a  reaeonaUe  time  is  dlowed  (see  Gross  v.  Beard,  26 
K  r.,  86). 

'Van  Boskerck  v.  Mott,  Supreme  Ot,  1864;  see  Des  Arts 
t.  Leggett,  16  K  K,  688. 

'Lake  OnUrlo  R.  B.  «.  Mason,  16  Ni  F.,  461 ;  Pnrdy  «. 
PhUips,  11  M  K,  406;  Wright  tr.  Whiting,  40  Barh^ 
236;  Thompson  v.  Ketcham,  8  JoJuu.^  189;  Gibbs  v 
Southam,  5  R  dk  AtL,  911. 
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^PeaiL  Coal  Oa  v.  Del  &  Hudiop  Oaq^l  Ca,  ^  JElprb,, 
'    689 ;  affirmed  in  Court  of  Appoala. 


when  of 


S823.  Time  18  never  coDsiderod  as  of  the  688enoe  of  Time, 
a  ooDtraet,  unless  by  its  terms  expressly  so  provided 

ThiB  provision  U  new.  As  to  the  present  law  upon  the 
aaljeet,  see  Story  Eq,  Jwr,^  %Vl^.  It  is  i^yoWed  in  so 
mueh  diffiealtj,  that  the  oommissioners  deem  It  wise 
to  adopt  this  more  stringent  rule. 

§  824.  Where  all  the  parties  who  unite  in  a  promise  2Jj".^,j^j 
receive  some  benefit  from  the  consideration,  whether  andserefd, 
past  or  present*  their  promise  is  prei^umed  to  be  joint 
and  several. 

Torks  «.  Peak,  M  JBtori.,  644;  Hunt  v,  Bousmanier,  8 
WheaJL,  174. 

%  826,  A  piomise,  made  in  the  singular  numher,  u. 
but  executed  by  seveml  pensonst  is  presumed  to  be  • 
joint  and  seiveral. 

Van  Alstyne  «.  Tan  81  jek,  lb  Barh.^  S88;  Heinmepway 
/   V.  Stone,  7  Mm.,  &8. 

%  826.  An  executed  contract  is  one,  the  object  of  Bxeeotad 
which  is  fiiUy  performed.    All  others  are  executory.  g^tS?*^ 

in^tPlier  r.  P^  e  Clr«N4^  ^38.  ^>^ 


TITLE  IV. 

UNLAWFUL  CONTBACTB. 

S87.  What  is  unl»wfiiL 

898.  Oertatn  contracts  unlawful. 

829.  Penalties  void. 

830.  Oontraot  fixing  damages,  Toid. 
881.  HzoBption. 

832.  Seftraints  upon  legal  prooeedingf. 

833.  Oontraot  in  restraint  of  trade,  void. 

834.  Exception  in  favor  of  sale  of  good  wiH 

886.  Bxoeption  in  fliTor  ef  partnership  arraagementi. 
836.  Contrvet  in  restraint  of  marriage,  void* 

5  827,  That  is  not  lawful  which  is :  ^^^ 

X.  Gkmtnuy  to  an  express  proviaion  of  ]aw$^ 
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Oertain 

oontncU 

nnlAwftiL 


Penalttef 
void. 


Oontnct 
danuiget, 

TOid. 


2.  Contrary  to  the  policy  of  express  law,  though 
not  expressly  prohibited  ;*  or, 

3*  Otherwise  contrary  to  good  moral&^ 

'  The  law  makes  no  distinotion  in  this  respect  between 
malu/m  prohibitum  and  maium  in  se  (Pennington  v. 
Townsend,  7  Wend,^  276;  Leavitt  v.  Palmer,  3  N.  F., 
,  19 ;  De  Groot  v.  Van  Duzer,  20  Wend.^  390;  Pratt  «. 

Adams,  7  Paige^  653 ;  Seneca  Co.  Bk.  «.  Lamb,  26 
Bairh.,  595). 

■  BeU  V.  Leggett,  7  N,  F.,  176,  181;  Gray  v.  Hook,  4  N: 
r.,  449. 

'Ladj  Cox's  Case,  3  Peere  WfM.,  339;  Walker  v.  Per- 
kins, 3  Bwr,^  1568 ;  Gray  v.  llatthias,  6  Fes.,  291 ; 
see  Troviuger  v.  McBumej,  5  Oow.^  253;  Wait  9. 
Daj,  4  Ihn.y  446.  The  law  does  not  avoid  ads 
merely  dishonorable  or  discreditable  (Moore  «.  Rem- 
ington, 34  Barb.,  427). 

§  828.  All  contracts  which  have  for  their  object* 
directly  or  indirectly,  to  exempt  any  one  from  respon- 
sibility for  his  own  fraud,  or  willful  injury  to  the  person 
or  property  of  another,  or  violation  of  law,  whether 
willful  or  negligent,  are  against  the  policy  of  the  law. 

See  Smith  v.  K.  Y.  Central  &  R.,  24  K  F.,  222;  Per- 
kins  V.  Same,  id,  213. 

S  829.  Penalties  imposed  by  contract  for  any  non- 
performance thereof,  are  void.^  But  this  section  does 
not  render  void  such  bonds  or  obligations,  penal  in 
form,  as  have  heretofore  been  commbnly  used;  it 
merely  rejects  and  avoids  the  penal  clauses. 

'  See  Lampman  «.  Cochran,  16  N,  K,  275 ;  Dennis  v. 
Oummu^  3  Johns,  Oaa.^  297;  Spear  v.  Smith,  1 
Dm.  464;  Richards  v.  Bdick,  17  BaHk,  260;  Milk 
tf.Fox,4£2>.iSfmaft,220;  Beale  «.  Hayes,  6  jSouc;^., 
640. 

S  830.  Every  contract,  by  which  the  amount  of 
damage  to  be  paid,  or  other  compensation  to  be 
made,  for  a  breach  of  an  obligation,  is  determined  in 
anticipation  thereof,  is  to  that  extent  void,  except  as 
expressly  provided  by  the  next  section. 


Eieeption.       g  831.  The  parties  to  a  contract  may  agree  therein 
upon  an  amount  which  shall  be  presumed  to  be  the 
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amount  of  damage  sustained  by  a  breach  thereof, 
when,  from  the  nature  of  the  case,  it  would  be  im- 
practicable or  extremely  difficult  to  fix  the  actual 
damage. 

The  use  of  the  phrase  "liquidated  damages'"  leads  fre- 
quentlj  to  an  evasion  of  the  law  in  respect  to  penalties. 
The  courts,  not  yenturing  to  declare  such  contracts 
Yoid,  constantly  discourage  them.  They  are  oppres- 
■  aive  and  unconscientious,  except  in  the  cases  permitted 
above,  and  ought  not  to  be  allowed.  The  restrictions 
imposed  by  this  section  are,  however,  new  (see  Bag- 
ley  V.  Peddle,  16  ^.  7.,  469;  Lampman  v.  Cochran, 
id.,  275). 

S  832.  Every  stipulation  or  condition  in  a  contract,  Restrainu 

**^  V         JT  upon  legal 

by  which  any  party  thereto  is  restrieted  from  enforc-  j^oceef 
ing  his  rights  under  the  contract  by  the  usual  legal 
proceedings  in  the  ordinary  tribunals,  or  which  limits 
the  time  within  which  he  may  thus  enforce  his  rights, 
is  void. 

The  first  part  of  this  section  is  acknowledged  law.  A 
covenant  in  a  contract,  not  to  sue  for  a  breach  there- 
of,' is  void.  The  latter  provision  is  new.  The  question 
involved  has  been  variously  decided  in  difEbrent  tri« 
bnnals,  with  a  preponderance  of  opinion  in  favor  of  . 
the  right  to  limit  the  time  of  commencing  actions,  as  a 
matter  of  law,  but  with  frequent  disapprobation  of  the 
practioe.  In  support  of  the  right,  see  Fullam  v.  K.  Y. 
Ins.  Col,  1  Qray,  6;  Brown  v.  Roger  Wms.  Ins.  Co., 
5  R,  /.,  394;  North  Western  Ins.  Co.  v.  Phoenix  0.  k  C. 
Co.,  31  Penn.  8i.,  448;  Portage  Ins.  Co.  v.  West,  6 
Ohio  St,  699;  Wilson  tf.  .fitna  Ins.  Co.,  27  Verm,, 
99;  also  Ames  v,  N.  Y.  Ins.  Co.,  14  ^.  F,  266. 
Against  it,  see  Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co.,  9 
Ind.,  443 ;  French  v.  Lafayette  Ins.  Co.,  6  McLean,  461. . 
The  law  itself  and  the  law  alone,  should  r^gidattt  the 
limitations  of  actions. 

5  833.  Every  contract  by  which  any  one  is  re-  contract 
strained  from  exercising  a  lawful  profession,  trade  or  or  tnd^ 
business  of  any  kind,  otherwise  than  as  provided  by 
the  next  two  sections,  is  to  that  extent  void. 

Contracts  in  restraint  of  trade  have  been  allowed,  by 
modem  decisions,  to  a  very  dangerous^extent    In  Dun- 
lop  V.  Gregory  (10  iVi  F.,  241),  a  contract  not  to  run  a 
certain  steamboat  above  Saugertles,  on  the  Hudson, 
VTM  enforced,  although  there  was  no  sale  of  a  good 
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wOl,  npr  anj  droumstanoe  to  juMUj  the  oontract^  ex- 
cept that  it  was  made  upon  a  sale  of  the  vessel  by  aa 
association  of  persons  who  had  previouslj  used  it  to 
nin  above  Saugerties,  and  wished  to  avoid  competition. 
In  Whittaker  v.  Howe  (3  Beav.,  387),  a  contract  not  to 
practice  law  anywhere  in  EnglancI,  was  speciflcallj  en- 
forced. 3uch  a  contract  manifestly  tends  to  enforce  idle- 
nea^i  and  deprives  the  state  of  the  services  of  its  citizen& 

tafl!yoJ*2f       S  834.  One  who  sells  the  good  will  of  a  business 

■^of good  may  agree  with  the  buyer  to  refrain  from  carrying 

on  a  similar  business  within  a  specified  county,  so 

long  as  the  buyer,  or  any  person  deriving  title  to  the 

good  will  from  him,  carries  on  a  like  business  therein. 

The  district,  within  which  a  party  may  exclude  himaelf 
firom  carrying  on  business,  should  1^  accurately  d^ 
fine4  by  law;  ^q4  no  division  of  the  state  appear^  to 
the  commissioners  to  be  more  reasonable  or  convenient, 
for  this  purpose,  than  a  county.  And  no  one  should 
be  allowed  to  prevent  another  flron  oanTing  en  a  busi- 
ness, unless  he  himself  provides  the  public  fvilh  the 
same  advantag^a,  in  the  aame  county. 

i^*Sror7f       S  835.  Partners  may,  upon  or  i^  anticipation  of  a 

S^l^^^  dissolution  of  the  partnership,  agree  that  none  of 

"*"  '        them  will  carry  on  a  similar  business  within  the  same 

city  or  town  where  the  partnership  business  has  been 

tmasaQtedi  or  within  a  specified  part  thereof. 

Aa  agreement  of  this  description,  operating  equally  upot 
all  the  partners,  gives  to  all  an  opportunity  to  start 
anew  in  business  upon  equal  torms.  In  such  cases,  an 
agreement  excluding  them  all  fiom  the  eouniyf  would  be 
too  broad.  It  may  even  be  doubted  whether  "  ward  ** 
should  not  be  substltatod  fbr  "oity  "  in  the  text 

Contract         g  836.  Every  contract  in  restraint  of  the  marriage 

In  restonaint  --  ,  ••■» 

ormarriag«  of  auy  pcrsou,  othcr  than  a  minor,  is  void. 

Contracts  m  general  restraint  of  marriage  are  certainly 
void  (Poiwe  9.  Peers,  4.Bwt.,  2225;  Hartl^  o.  Sioa» 
XOMut,  22;  Baker  9.  ^hlte,  2  Vsm,,  2)6;  Sterling  «. 
Sinnickson,  2  South.^  756 ;  see  Conrad  v,  Williams,  6 
HiU,  444).  Perhaps  a  contract,  simply  in  restraint  of 
remarriage  of  the  wife  of  one  of  the  parties,  would 
be  held  valid,  in  analogy  to  the  role  concerning  wills; 
but  experience  has  shown  that  such  stipulations  tend 
to  immorality.  Restraints  upon  the  marriage  of  minors 
«pe  promotiye  of  prudenoOi  without  heang  burdenaome. 
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TITLE  V. 

EXTINCTION    OP   CONTRACTS. 

Chapter    I.  ContracU,  how  extinguished, 
n.  Rescission. 
in.  Alteration  and  Cancellation. 


OHAPTBE  L 

00NTBACT8,  HOW  BXTrNGTTISHBD. 

5837.  A  contract  may  bfe  extinguished  in  like  gj*«*^ 
manner  with  any  other  obligatioD»  and  also  in  the  go^^^*^ 
mantier  iffesoribed  by  this  Title. 

See  Title  in,  of  Part  I,  of  this  Blyision. 


OHAPTEE  IL 

EBSCISSION. 

Si0iion838.  Rescission  eztii^ishes  contract 

839.  When  party  may  rescind. 

840.  When  stipalatlons  agafaist  right  to  rescind  do  not  defeat  it 

841.  Resoission,  how  effected. 

S  838.  A  contract  is  extinguished  by  its  rescission.  RMdmoo 

extin- 
gnishet 

S  839.  A  party  to  a  contract  may  rescind  the  same  ^^ 
fa  the  following  cases  only :  ^^S!^ 

1.  If  the  consent  of  the  party  rescinding,  or  of  any 
party  jointly  contracting  with  him,*  was  given  by 
misfteke,  or  obtained  throngh  duress,  menace,  fraud 
(»  undue  inlBuenoe,  exercised  by  or  with  the  con'- 
ni^anee  of  the  party  as  to  whom  he  rescinds,  or  of 
any  other  party  to  the  contract  jointly  interested 
with  such  party ; 

2.  If,  through  the  fkult  of  the  party  a»  to  whom  he 
lescinds,*  the  consideration  for  his  obligation  fails, 
in  whole  or  in  part  f 

33 
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3.  If  such  consideration  becomes  entirely  void* 
from  any  cause  ;* 

4.  If  such  consideration,  before  it  is  rendered  to 
him,  fails  in  a  material  respect,  from  any  cause  f  or, 

6,  By  consent  of  all  the  other  parties^ 

"  City  Bank  of  Columbus  v.  Bruce,  17  K  K,  514. 

*  iSherman  v.  White,  How.  App.  Oa*.,  29 ;  Winter  tr.  liv- 

ingftton,  13  Johns.^  64. 

*  Petry  v.  Christy,  19  Johna.j  63 ;  see  Duncan  v.  Ekl^r- 

ton,  6  JBosw.f  36;  Morange  v.  Morris,  34  Bar&.,  311. 

*  Harmon  v.  Bird,  22  WencL,  113. 

*  Head  v.  Steyens,  19  Wend,^  411;  Cross  p,  Huntley,  13 

id.,  386 ;  Putnam  v.  Westoott,  19  JbAi».,  73 ;  Tappen 

V,  Van  Wagenen,  3  Johns.,  465. 

'  Benedict  v.  Field,  16  N.  K,  595r    Perhaps  this  rule  is 

at  present  confined  to  executory  contracts  (see  Des 

Arts  i;.  Leggett,  16  JV.  T,  682,  689.) 

t  James  v.  Cotton,  7  Bing.^  266.    Such  consent  ia  implied 

*  from  a  refusal  or  disability  on  the  part  of  the  other 

party  to  perform  on  his  part  (Withers  v  Reynolds,  2 
B.  dt  Ad.,  882 ;  see  Fletcher  v.  Biltton,  4Ni  T.,  396  ; 
Lawrence  v.  Taylor,  6  HiU^  107 ;  Van  Benthuysen  «. 
Crapser,  8  JdhiM.,  257 ;  Prickett  v.  Badger,  1  C.  B. 
[N.  S.\  296 ;  De  Bernardy  v.  Harding,  8  Exch.,  822). 

whCT  rti-  g  840.  A  stipulation  that  errors  of  description  shall 
J^htu)  ^^*  avoid  a  contract,  or  shall  be  the  subject  of  com- 
notd2few°i t  pensation,  or  both,  does  not  take  away  the  right  of 
rescission  for  fraud,  nor  for  mistake,  where  such  mis- 
take is  in  a  matter  essential  to  the  inducement  of  the 
contract,^  and  is  not  capable  of  exact  and  entire  com- 
pensation.* 

'Robinson  v.  Musgraye,  8  Corf,  db  P.,  469;  Dobell  wl 
Hutchinson,  3  Ad,  d:  EL,  366. 

*  Sherwood  v.  Bobbins,  3  Oarr.  dk  P.,  339. 

RewsiMion.       jj  841.  Bcscissiou,  whcu  not  effected  by  consent, 

now  effected         ^  .i-iii  \  /• 

can  be  accomphshed  only  by  the  use,  on  the  part  of 
the  party  rescinding,  of  reasonable  diligence*  to  com- 
ply with  the  following  rules : 

1.  He  must  rescind  promptly,*  upon  discovering 
the  facts  which  entitle  him  to  rescind,'  if  he  is  free 
fix)m  duress,  menace,  undue  influence,*  or  disabilityf 
and  is  aware  of  his  right  to  rescind  f  and, 
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2.  He  must  restore*'  to  the  other  party  everything'' 
^f  value'  which  he  has  received  from  him  under 
the  contract;®  or  must  offer^*^  to  restore  the  same, 
^pon  condition  that  such  party  shall  do  likewise, 
Unless  the  latter  is  unable,"  or  positively  refuses,  to 
do  so. 

'  Ladd  V.  Moore,  3  Sano^.,  589. 

'  Fisher  v.  Fredenhall,  21  Barh.,  82;  Wheaton  v.  Baker, 
14  «l,  697 ;  WO&Hj  v,  Ely,  4t  K  D.  SmUh,  375 ; 
Bosenbaum  v.  Gunter,  3  id,  203;  Masson  v.  Boyet^ 
1  Denio,  73;  Milner  v.  Tucker,  1  Carr.  d:  -P.,  16;. 
see  Sweetman  v.  Prioce,  26  K,  K,  224.  This  is 
undoubtedly  the  oommon  law  rule.  But  the  rule  in 
equity  does  not  appear  to  have  been  so  strict  The 
equitable  action  for  rescission  is  governed  by  roles 
stated  in  the  Fourth  Division  of  this  Code. 

'  So  long  as  he  is  ignorant  of  any  fact  material  to  his 
right  to  rescmd,  the  lapse  of  tune  is  immaterial  ' 
(Wall  V.  Cockerell,  10  H,  of  JL  CScu.,  229;  and^  see 
cases  above). 

*  So  long  as  thci  influence  lasts,  the  lapse  of  time  is  not 

regarded  (Sharp  v.  Leach,  8  Jur,  [If.  S.]  1026;  31 
Beav.^  491;  Wood  v.  Downes,  18  Ves.,  123;  Crowe 
V.  Ballard,  3  Bro.  C.  (7.,  120;  1  Fes.,  214;  2  Chx, 
263;  Gowland  v.  De  Faria,  17  Fe9.,  20;  Morse  v. 
Royal,  12  icL,  374 ;  Roche  v.  O'Brien,  I  BaU  dk  R, 
338,  353;  Dunbar  v.  Tredennick,  2  itL,  316). 

•lb, 

*Ooelth  V.White,  35  Barb.,  76;  Stevens  v.  Hyde,  32 
Barb.,  171;  Fisher  v.  Fredenhall,  21  Au%.,  82; 
Wheaton  v.  Baker,  14  id,  600;  Matteawan  Ca  v. 
Bentley,  13  id,  641 ;  Clarke  v.  Dickson,  ELBLdsBij 
148 ;  Beed  v.  Blandford,  2  Ton.  db  J.,  273 ;  Hunt  tf. 
Silk,  5  East,  449. 

*  Usher  V.  Conant,  3  E.  D.  SmUh,  199;  see  Nichols  v. 

Michael,  23  N.  7.,  272. 
'The  note  of  the  adverse  party,  if  not  negotiated,  is 
valueless,  and  need  not  be  restored  to  him  (Nichols 
V.  Michael,  23  N.  71,  267,  273 ;  Fraschieris  v.  Hen- 
riques,  36  Barb.,  276;  Nellis  v.  Bradley,  1  Sam^.^ 
660) ;  and  so  is  the  note  of  an  insolvent  third  per- 
son (Hawkins  v.  Appleby,  2  Sas^.,  421). 

*  Colville  V.  Besly,  2  Denio,  139. 

■•  Thornton  v.  Wynn,  1 2  WhtaL,  193 ;  Sandford  v.  Trovers, 
7  Bosw.,  498;  Baker  v,  Robbhis,  2  DmiOy  136; 
Hogan  V.  Vfejer,  6  EUl,  389. 

^  Masson  v.  Bovet,  1  Denio,  69 ;  Ladd  v.  Moore,  3  San^^ 
689. 
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CHAPTER  m. 


Alterttion 
by  content, 


lealedcon- 
tncts,  how 
modified. 


Bztinctton 
by  cancella- 
tion, Ac 


ALTERATION  AND  CANCELLATION. 

Seotion  842.  Alteration  hj  oonsent 

843.  Sealed  contracts,  how  modified. 

844.  Extinction  by  cancellation,  Ac. 

845.*  Extinction  bj  unauthorized  alteration. 
846.  Alteration  of  duplicate,  not  to  prejudice. 

S  842.  A  contract  not  nnder  seal  may  be  altered 
in  any  respect  by  consent  of  the  parties,  upon  a  suf- 
ficient consideratioin  ;  and  is  extinguished  thereby  to 
the  extent  of  the  alteration. 

Alterations  generally,  but  not  alwajs,  consist  in  the  sub- 
stitution of  a  new  contract  for  the  one  that  is  super- 
seded. Such  an  alteration  is' a  novation,  and  is  con- 
sidered  under  that  head 

A  consideration  is  necessary  to  make  an  alteration  ralid 
at  common  law.  A  novation  implies  a  consideration, 
but  an  alteration  of  any  other  kind  amounts  only  to 
a  partial  release  without  seal.  See  the  chapter  on 
Eelease.  Even  a  mere  extension  of  the  tiine  for 
performance  requires  a  consideration  to  support  it 
(Kellogg  V.  Ohnsted.  25  K  7.,  189;  aff'g  a  C,  28 
^r6.,.96). 

§.843.  A  contract  under  seal  may  be  altered  by  an 
agreement  under  seal,^  or  by  an  executed  agreement 
without  seal;*  and  not  otherwise,  except  as  to  the 
time  of  performance,  which  may  be  extended  by  any 
form  of  agreement.^ 

'  Allen  V.  Jaquish,  21  Wend.^  628 ;  Delacroix  v.  Bulkley, 
13  id.,  71.  Tlie  propriety  of  this  restriction  is  ques- 
tionable, inasmuch  as  it  is  a  pure  technicali^,  which 
is  and  must  be  unfamiliar  to  ordinary  business  men. 
An  alteration  in  writing  would  answer  every  pur- 
pose of  justice. 

•  Pierrepont  v.  Barnard,  B  K.  T,  279. 

■  Flynn  v.  McKeon,  6  IHut,  203 ;  Clark  v.  Dales,  20 
Barb.,  42;  Stone  v.  Sprague,  id,  509;  Esmond  9. 
Van  Benschoten,  12  Sarh.^  366 ;  Fleming  v,  Gilbert, 
3  Johns.^  628. 

g  844.  The  destruction  or  cancellation  of  a  written 
contract,  or  of  the  signature  of  the  parties  liable 
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tliereon,  with  intent  to  extingnish  the  obligation 
tliereof,  extinguishes  it  as  to  all  the  parties  consent- 
ing to  the  act. 

I  Qardner  v,  Gtordner  (Ot  of  Erron),  22  WeruLj  626. 

I 

S^^*  1^0  intentionaP  destruction,'  cancellation  sztinction 

^  by  onantlio 

or  material  alteration'  of  a  written  contract,  by  a  rfsedaiten' 
party  entitled  to  any  benefit  under  it/  or  with  his 
consent,*  extinguishes  all^  the  executory^  obligations 
'  of  the  contract'  in  his  favor,'  against  parties  who  do 

not  consent  to  the  acV^ 

*  An  accidental  alteration  or  destruction  does  not  preju- 

dice (See  Skip  v.  Kuej,  3   Atk.^   93;   Hombj  v. 

Matcham,  16  Sim.,  325 ;  l>es  Arts  v.  Leggett,  16  iV; 
1  T^  682).    Thus,  where  a  creditor  traced  ink  over 

the  debtor^s  name,  which  had  become  blotted  and 

obscured,  and  in  so  doing  mispelled  it  by  mistake,' 
I  this  was  held  immaterial  (Dunn  v.  Clements,  7  J(me$ 

\  Law  [JV:  a],  68). 

*  Blade  v.  Noland,  12  TTendL,  173;  see  Hinsdale  v.  Bank 
1                               •  of  Orange,  6  ui,  378. 

\  '  Chappell  V.  Spencer,  23  Barh^  684 ;  Bruce  v.  Westcott, 

3  id.,  374;  Waring  v.  Smyth,  2  Barb,  Ch.,  119; 
NasTO  v.  Fuller,  24  WencL,  374 ;  Maybee  v.  Sniffen, 
2  e.  D,  SmUh,  I ;  Fay  v.  Smith,  1  AU^n,  477 ;  Burch- 
field  V,  Hoore,  SELdk  BU,  683 ;  Warrington  v.  Early, 
2  ftti,  '^63 ;  Gowie  «.  Halsall,  A  B.  A  Aid.,  197.  An 
altsntioQ  which  oannot  possibly  be  material,  does 
not  vitiate  (People  v.  Muzzy,  1  DeniOy  239 ;  Pequaw- 
ket  Bridge  Co.  v.  Mathea,  S  2f:  H.,  139;  Nichols  v. 
Johnson,  10  Chnn.,  192;  Smith  v.  Crocker,  6  ifiiw., 
640;  Langdon  v,  Paul,  20  Verm.,  217). 

*  An  alteration  by  a  stranger  does  not  affect  the  contract 
'    (Rees  V.  Overbaugh;  6  Goto.,  746 ;  see  Malin  v.  Malin, 

1  WcTuLf  669).  And  where  an  alteration  was  made 
in  the  presence  of  the  creditors,  by  an  agent  of  the 
debtor,  who  believed  that  he  had  authority  to  make 
it,  but  in  fact  had  not,  it  was  held  that  the  contract 
was  not  ayoided  thereby  (Van  Brunt  v,  EoS,  36 
Barb.,  601). 

*  Consent  is  equivalent  to  an  alteration  by  the  party  him- 

self (see  Martin  v.  Thomas,  24  How.  [U.  S,],  316, 
Waring  V.  Smyth,  2  Barb.  Oh.,  119). 

*  The  fohoie  contract  is  extinguished  by  a  material  altera* 

tion,  however  slight    See  cases  cited  under  note  3. 

*  An  alteration  does  not  divest  an  interest  that  has  vested 

under  a  grant  (Smith  v,  McGk>wan,  3  Barb.,  404; 
Lewis  v.  Payn,  8  Ckno.,  71 ;  Chessman  v.  Whittemore^ 
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23  Pick.,  2ai ;  Withers  v.  Atkinson,  1  Waii9,  236 
Barrett  v.  Thorndike,  1  GreenL,  73). 
,  '  It  seems  to  be  doubtful  whether  the  payee  of  a  note; 

who  has  lost  his  rights  under  it  bj  an  alteration,  can 
recover  upon  the  original  consideration  (Glute  «. 
Small,  17  Wmd.,  237).  It  has  been  held  that  he  may 
(Atkinson  v.  Hawdon,  2  Ad.  (S:  El,  628 ;  but  compare 
Alderson  v.  Langdale,  3  B.  <&  Ad.,  660).  It  should 
seem  that  he  ought  not,  for  the  note  undoubtedly  sus- 
pends the  time  of  payment  of  the  original  debt  until 
the  note  becomes  due  (Hart  v.  Hudson,  6  Dua*,  294), 
and  under  such  circumstances  the  note  would  never' 
become  due.  But  where  a  note  is  altered  by  con- 
sent, and  is  void  for  want  of  a  new  stamp,  the 
original  debt  may  be  recovered  (Sutton  v.  Toomer,  7 
B.  db  Or.,  416). 

*  Where  there  are  two  creditors  having  separate  interests 
under  a  contract,  an  alteration  by  one  of  them  does 
not  prejudice  the  rights  of  the  other. 

*An  alteration  does  not  discharge  parties  consenting 
thereto  (Sanderson  v.  Symonds,  1  Brod,  db  JR.,  426 ; 
Coke  V.  Brummell,  8  Thunt,  439),  even  though  other 
parties  jointly  and  severally  liable  with  them  are 
thereby  discharged  (Prettyman  v.  (Goodrich,  23  /A, 
330 ;  Downes  v.  Richardson,  5  R  A  Aid.,  674).  If 
their  obligations  were  purely  joint,  the  result  might 
be  different 

Alteration        g  846.  Where  a  contract  is  executed  in  duplicate, 
not  to  pre.    an  alt'Cratiou  or  destruction  of  one  copy,  while  the 

other  exists,  is  not  within  the  provisions  of  the  last 

section. 

Lewis  V.  Payn,  8  Cow.,  71 ;  &  C,  4  Wend.,  426. 


PART  III. 

OBLIGATIONS   IMPOSED   BT   LAW. 

SaonoH  847.  Abstinenoe  from  injury. 

848.  Fraudulent  deceit. 

849.  Deceit^  what 

850.  Deoeit  upon  the  pubtio,  ko, 

851.  Bestoration  of  thing  wrongAillj  acquired. 

852.  When  demand  neoeasary. 

853.  Eesponsibility  for  willAil  aota,  negligenoe,  fta 

854.  Other  obligationa. 

5  847.  Every  person  is  bound,  without  contract,  Abstinence 
to  abstain  from  injuring  the  person  or  property  of 
another,  or  infringing  upon  any  of  his  rights. 

See  these  rights  defined  in  the  first  and  seoond  Divisions 
of  this  Code. 

5848*  One  who  willfully  deceives  another,  with  Jj^f)*"^ 
intent^  to  induce  him  to  alter  his  position  to  his 
injary'  or  risk,^  is  liable  for  any  damage  which  he 
thereby  suffers/ 

*  An  intent  to  deAraud  is  an  essential  element  of  actual 

fraud  (Thomas  v,  Beebe,  25  K  E,  250;  Zabriskie  v. 
Smith,  13  id.,  322;  Addington  v.  Allen,  11  Wend., 
374;  Behn  v,  Kemble,  7  C,  B.  [N.  S,\  260;  Young 
V.  Coyell,  8  Johns.,  23 ;  Cropsey  v.  Robinson,  ^  N.T, 
Leg.  Oba.^  20;  People  v.  Kelly,  35  Barb.,  444). 
*It  is  immaterial  whether  the  party  committing  the 
jftaud  receives  the  benefit  of  it,  or  does  it  for  the 
profit  of  another  (Addington  v.  Allen,  11  Wend^ 
374;  Zabriskie  v.  Smith,  13  N.  7.,  322);.  or  whether 
any  person  gains  an  advantage  thereby,  or  not 
Iry'vry,  not  gain,  is  the  essential- element  of  fraud 
(White  V,  Merritt,  7  K.  K,  352). 

*  Polhill  V.  Walter,  3  Bam.  dt  Ad.,  1 14 ;  Corbett  v.  Brown, 

8  Bing.,  33.  In  these  oases  the  fraud  was  commit- 
ted in  the  belief  that  no  actual  ii\jury  would  ensue. 

*  The  law  takes  no  cognizance  of  a  fraud  which  does  not  in 

fact  work  some  injury  (People  v.  O)ok,  8  ^  Tn  ^'^t 
Eastwood  v.  Bain,  ^  Kdt  i^.,  738 ;  see  Hemingpxray  «• 
Hamilton,  4  M.  d:  W.,  115;  Story  Eq.  Jur.,  §  203). 
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SSS!**  S  849.  A  deceit,  within  the  meaning  of  the  last 

section,  is  either: 

1.  The  suggestion,  as  a  fact,  of  that  which  is  not 
true,  by  one  who  does  not  believe  it  to  be  true  ;* 

2.  The  assertion,  as  a  fact,  of  that  which  is  not 
true,  by  one  who  has  uo  reasonable  ground  for  be- 
lieving it  to  be  true  ;* 

3.  The  suppression  of  a  fact,  by  one  who  is  bound 
to  disclose  it,  or  who  gives  information  of  other  facts 
which  are  likely  to  mislead  for  want  of  communica- 
tion of  that  fact;^  or, 

4.  A  promise,  made  without  any  intention  of  per- 
forming it/ 

*  See  §.  IST,  snd  notes. 

*  See  iJ. 

'  Addiogton  v.  Allen,  7  We/nd.^  20.  This  subdiviaion  is 
not  in  the  same  form  as  the  corresponding  subdi- 
lision  of  §  7ftlr,  as  that  would  be  obviouslj  too  broad 
in  this  case. 

*  See  this  question  discussed  in  notes  to  §  757. 

gj»*jof<»      S  86D,  One  who  practices  a  deceit  with  intent  to 
^^  ddtaud  the  public,  or  a  particular  class  of  persons, 

is  deemed  to  have  intended  to  defraud  every  indi- 
vidual in  thai;  class,  who  is  actually  misled  by  the 
deceit. 

It  is  necessary  that  the  party  charged  with  fraud  should 
have  intended  to  defraud  t?ie  party  who  was  in  fact 
misled  (Van  Kleeck  v.  Le  Boj,  37  Barb.,  544 ;  Seizor 
V.  Mali,  32  id.,  76),  or  to  defraud  the  public  (Orosa  v. 
Sackett,  2  jBtww.,  617 ;  6  Ahb,  iV.,  247 ;  16  ffow.  Pt^ 
62;  Cazeaux  v.  Mali,  25  Barh.f  578;  Newbery  v.  Gar^ 
land,  31  id.,  121;  Morse  v.  Swits,  19  ffow.  iV.,  275; 
Qerhard  v.  Bates,  2  EL  iS:  Bly  476),  or  a  class  of  per- 
sons including  the  party  injured. 

SIwm"**"  S  881.  One  who  obtains  a  thing  without  the  consent 
"H^u^^  of  its  owner,  or  by  a  consent  aft^wards  rescinded,^ 
or  by  an  unlawful  exaction  which  the  owner  could 
not  at  the  lime  prudently  refuse,^  must  restore  it  to 
the  person  from  whom  it  was  thus  obtained,  unless 
he  has  acquired  a  title  thereto  superior  to  that  of 
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BQch  other  persotiy^  or  nnless  the  transaction  was 
oormpt  and  unlawful  on  both  sides.^ 

'  This  includes  duress  (Foshay  v.  Ferguson,  5  WU^  154), 
i^enace  (see  Eadie  v.  Slimmon,  26  N,  7!,  9),  f^aud 
(Chester  v.  Bank  of  Kingstoa,  16  N,  F.,  336;  Hen- 
nequin  v.  Naylor,  24  id.,  139;  Nichols  v.  Michaa!, 
%Z  id,,  264;  Abbotts  v,  Barry,  2  BrocL  db  B^  369), 
undue  influence  (Sears  v.  Shafer,  6  H  T,  272 ;  Not- 
tldge  v.  Prince,  2  Giff.,  246),  mistake  (Bank  of  Gom- 
meroe  v.  Union  Bank,  ^  K,  T.,  230;  Goddard  v. 
Merchants'  Bank,  4  id,  147 ;  Martin  v,  McCormick, 
8  id,y  331 ;  (Gardner  v.  Mayor  of  Troy,  26  Barb,,  423; 
Allen  V,  Mayor  of  N.  Y.,  4  £  />.  3mi(hf  404;  Gom- 
pertz  V.  Bartlett,  2  EL  A  Bl,  849),  and  cases  m 
which  there  is  a  total  failure  of  consideration  (Eno 
V.  Woodwortb,  A  If.  T,  249;  see  <^llet  v.  Maynard, 
I  John&^  85;  Collier  v.  Coates,  17  Barb.,  471). 

*  It  is  by  no  means  easy  to  reooocile  all  the  authorities 
on  this  point  with  each  other,  or  with  natural  justice. 
JHiatice,  rather  than  the  decisions,  has  been  followed 
in  the  text  The  difficulty. seems  to  be  that  the 
courts  have  established  one  rule  as  to  the  reclama- 
tion of  money  paid,  which  is  simply  the  rescission 
of  an  executed  contract,  and  another  as  to  the  re- 
scission of  a  promise  to  pay,  which  is  an  executory 
contraot.  Lord  Dbnmais  in  Skeate  v,  Beals  (11  Ad, 
dt  Si,  983),  says  *'  the  distinction  is  obvious,"  and 
so  h  is,  but  the  prinoipk  of  the  distinction  is  not 

There  is  no  doubt  that  fees,  iUcgally  exacted, 
may  be  reooyered  back,  although  not  paid  under  a  mis*  • 
take  of  fact  (American  Exch.  Fire  Ins.  Co.  v.  Britton, 
8  Bosufi,  148;  Britton  v.  Frink  [Gt.  of  Appeals],  S 
Bow.  JPr.,  102;  Dew  v.  Farsona^  %  3.  dt  Aid,,  562; 
Steele  v.  Williams,  8  Sxch.,  626;  Townshend  v. 
Dyckman,  2  E.  D.  Smith,  227 ;  Ripley  v.  Gelston,  9 
Johns.,  201 ;  Frye  v.  Lockwood,  4  Gow.,  454).  Duress 
of  goods  is  sufficient  to  entitle  the  owner  to  reoover 
back  money  paid  for  their  release  (Harmony  v.  Bing^ 
ham,  12  N.  7.,  99;  Clinton  v.  Strong,  9  Johns.,  370; 
Gates  V.  Hudson,  6  Exch^  346 ;  Atlee  v.  Backhouse, 
3lf.dtW.,  642;  Gibbon  v.  Gibbon,  13  G,  R,  206; 
Aslimola  v.  Wainwright,  2  Q.  B^  837);  and  so  where 
a  corporation  ref\ised  to  transfer  stock  upon  its 
books,  until  the  stockholder  paid  an  unjust  claim 
(Bates  V.  N.  Y.  Ins.  Co.,  3  Johns.  Cku.,  238),  and 
where  a  railway  company  refused  to  receive  goods 
until  an  unlawful  charge  was  paid  (Parker  v.  Great 
Western  Railw.  Co.,  1  Jf.  dt  G.,  263),  the  money 
paid  was  recovered  back.  And  so  it  has  been  held 
where  money  was  obtained  by  threat  of  a  penal 
action  (Unwin  v.  Leaper,  lif.dt  (?.,  747),  or  paid  in 
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When 

demand 

neoeeaary. 


order  to  prevent  a  wrongful  sale  under  ezeootion 
(Wianer  v.  Bulklej,  16  WctuL,  3U). 

On  the  other  hand  it  has  been  held  that  money  paid 
under  a  claim  of  right,  without  compulaion  or  objeo> 
tion  (N.  Y.  ft  Harlem  K.  E.  Ck).  v.  Marsh,  12  N.  T., 
308),  or  even  under  protest  (Fleetwood  v.  City  of  N 
Y.,  2  San4f.f  476;  Sprague  v,  Birdaall,  2  Ooto.^  41 9X 
or  in  mere  ignorance  of-  law  (Wilson  v.  Bay,  10  Ad. 
A  El,^  82),  cannot  be  recovered  back. 

*  This  is  intended  to  provide  for  the  exceptions  created 
by  the  Title  on  Nsgotiablb  Ixstbumbntb,  and  by 
section  499. 

*  Daimouth  v.  Bennett,  16  Boarh,^  641 ;  Best  v.  Strong,  2 
Wend.,  319 ;  Burt  v.  Place,  6  Cow.,  431. 

S  852.  The  restoration  required  by  the  last  section 
must  be  made  without  demaud;^  except  where  a 
thiug  is  obtained  by  mutual  mistake,  in  which  case 
the  party  obtaining  the  thing  is  not  bound  to  return 
it  until  he  has  notice  of  the  mistake.' 

*  Utica  Bank  v.  Van  Gieson,  18  Johns.,  486 ;  see  Ck)de  L(L, 
2279,  2280 ;   0x20  Napoleon,  1376, 1377. 

»  See  Kelly  v.  Solari,  9  M.  d:  W.,  68. 

S  853.  Every  one  is  responsible,  not  only  for  the 
wiu^i  acts,  result  of  his  willful  acts,  but  also  for  an  injury  occa- 

negligence,  o      ^ 

*«•  'sioned  to  another  by  his  want  of  ordinary  care  or  skill 

•  in  the  management  of  his  property  or  person  ;^  except 
so  far  as  the  latter  has,  willfully,  or  by  want  of  ordi- 
nary care,  brought  the  injury  upon  himself.' 

'  Code  La.,  2295;  Code  Napoleon,  1383;  Austin  v,  Hud- 
son River  R.  R.  Co.,  26  N.  7.,  334;  Joues  v.  Bird,  6 
B.  &  Aid.,  837;  Dodd  v.  Holmes,  I  Ad,  it  El.,  493. 

*  Modified  somewhat  from  the  existing  law  (See  20  N,  JI, 

69 ;  10  Jf.  A  W.,  646 ',  6  G.  B.  [N  S.},  673). 


Reeponti' 
bllity  for 


Other  obli- 
gations. 


§  854.  Other  obligations  are  prescribed  by  the 
First  and  Second  Divisions  of  this  Oode. 


PART  IV. 

OBLIGATIONS    ABISING    FROM    PAUTICULAB    TBANSAC* 

•TIONS. 

TiTLB    I.  Sale. 

n.  Excbange. 
in.  Deposit. 

rv.  LOED. 

V.  Hiring. 
VI.  Service. 
Vn.  Carriage. 
Vin.  Trust. 
IX.  Agency. 
X.  Partnership. 
XI.  Insurance. 
XII.  Indemnity. 

XIII.  Guaranty. 

XIV.  Lien. 

XV.  Negotiable  instruments. 
XVL  General  provisions. 


TITLE  L 

SALE. 

Chapter    L  General  provisions. 

II.  Rights  and  obligations  of  the  seller. 

III.  Rights  and  obligations  of  the  buyer. 

IV.  Sale  by  auction. 
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OHAPTEE  I. 

OBNEBAL  PBOYISIONS.    . 

Abtioli    L  Sale. 

n.  Agreements  for  sale. 
TIL  Form  of  the  oontnci 


ARTICLE  L 


BALS7 


SKmoir  855.  Sale,  what 

'    866.  Subject  of  sale. 

Bale*  wiiat,  g  855.  Sale  is  a  contract  by  wMch,  for  a  pecuniary 
consideration,  called  a  price,  one  transfers  to  another 
an  interest  in  property. 

snidectof  g  856.  The  subject  of  sale'^must  be  property,  the 
title  to  which  can  be  immediately  transferred  from 
the  seller  to  the  buyer. 


Agreomcot 
foriale. 


ARTICLE  IL 

AGBESnOTNTS  FOB  SALS. 

SionoN  867.  Agreement  for  sale. 

858.  Ag^ement  to  selL 

859.  Agreement  to  buy. 

860.  Agreement  to  sell  and  buy. 

861.  What  may  be  the  subject  of  the  contract 

862.  Agreement  to  sell  real  property. 

863.  Usual  covenants  in  deeds  of  grant 

864.  Language  of  usual  covenants. 

S  857.  An  agreement  for  sale  is  either : 

1.  An  agreement  to  sell ; 

2.  An  agreement  to  buy ;  or, 

3.  A  mutual  agreement  to  sell  and  buy. 


OF  THE  STATE  OF  NEW  TOBK.  269 

5  858.  An  agreement  to  sell  is  a  oontract  by  which  ffj^^ 
one  engages,  for  a  price,  to  transfer  to  another  the 
title  to  a  oertain  thing. 

5  859.  An  agreement  to  buy  is  a  contract  by  whick  (f^"^^ 
one  engages  to  accept  tvom  another,  and  pay  a  price 
for  the  titie  to  a  certain  thing. 

S  860*  An  agieemenft  to  sell  and  buy  is  a  cootract  ^^^^^i^^ 
by  which  one  engages  to  transfer  the  title  to  a  car-  '"v- 
tain  thing  to  another,  who  engages  to  accept  the 
same  from  him»  and  to  pay  a  price  therefor. 

• 

5  861.  AjQy  property  which,  if  in  existence,  might  be  J^*^«j»j, 
<iie  subject  of  sale,  may  be  the  sul>ject  of  an  agree-  -J^SftoJc?' 
ment  for  sale,  whether  in  existence  or  not. 

Hale  V,  RawBon,  4  a  B,  [N,  iSf.],  86. 

5  862.  An  agreement  to  sell  real  property  binds  ^^^ 
the  seller  to  execute  a  grant  in  the  form  and  manner  p'op^'*!. 
prescribed  by  the  chapter  on  Tba^sfebs  of  Beal 
Pbopbbtt. 

This  provisiOB,  in  oonneofion  -wiHi  that  to  which  it  refers, 
is  intend^  to  premde  a  nniform  mode  of  transfer. 
There  can  be  yerj  little  question  that  no  more  could, 
even  now,  be  required  from  the  seller,  lliis  section 
will  gire  the  buyer  a  rig^t  to  insist  upon  a  ampto 
and  well  known  conveyance,  if  he  desires  it 

S  863.  An  agreement  on  the  part  of  a  seller  of  J"°^~^ 
real  property  to  give  the  usual  covenants,  binds  him  *«j2j  <>' 
to  insert  in  the  grant,  covenants  of  seizin,  quiet 
enjoyment,  fiirtber  assurance,  general  warranty,  and 
against  incumbrances. 

S  864.  The  covenants  mentioned  in  the  last  section  ^f^^^ 
must  be  in  substance  as  follows :  coyenani^ 

"The  party  of  the  first  part  covenants  with  the 
party  of  the  second  part,  that  the  former  is  now 
seized  in  fee  simple  of  the  property  granted ;  that 
the  latter  shall  enjoy  the  same  without  any  lawful 
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disturbance;  that  the  same  is  free  from  all  incum 
brances ;  that  the  party  of  the  first  part,  and  all  per- 
sons acquiring  any  interest  in  the  same  through  or 
for  him,  will,  on  demand,  execute  and  deliver  to  the 
party  of  the  second  part,  at  the  expense  of  the  latter, 
any  further  assurance  of  the  same  that  may  be  rea- 
sonably required ;  and  that  the  party  of  the  first  part 
will  warrant  to  the  party  of  the  second  part  all  the 
said  property  against  every  person  lawfully  claiming 
the  same." 

This  provision  is  new.  Its  object  is  the  same  aa  that  of 
section  486,  namelj,  to  reduce  the  length  of  convey- 
ances, and  to  provide  a  plain  and  sufficient  form,  as  is 
done  bj  the  English  statute,  8  A  9  VicL  c  119.  The 
oommissionera  believe  that  the  form  here  given  is  suffi- 
cient to  cover  all  the  intricatolj  worded  stipulaUons 
usually  given  in  such  cases. 


ARTICLE  m. 


Oontract 
fbr  aaleof 
panonal 
piopartj. 


rOBH   OF   THS  C05TRi.Cr. 

SionoN  866.  Contract  for  sale  of  personal  property. 

866.  Contriiot  to  manufacture. 

867.  Contract  for  sale  of  real  property. 

868.  Transfer  of  real  property. 

S  865.  No  sale  of  personal  property,  or  agreement 
to  buy^  or  sell  it,  for  a  price  of  fifty  dollars  or  more, 
is  valid  unless : 

1.  A  memorandum  of  tbe  contract,  showing  the 
parties,  their  consent,  and  the  subject  of  sale,  is  made 
in  writing,  and  subscribed'  by  the  party  to  be  charged ; 
or,  • 

2.  The  buyer  accepts  and  receives'  part  of  the 
thing  sold,  or, when  it  consists  of  a  thing  in  action, 
part  of  the  evidences  thereof;  or, 

3.  The  buyer,  at  the  time  of  sale,^  pays  a  part  of 
the  price.' 

'  There  may  possibly  be  some  doubt  whether  a  simpio 
OQntract  binding  one  to  buy,  but  not  bindinn^  tho 
other  to  sell,  is  now  within  the  statute.  It  deftriy 
ought  lo  be  within  it 
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*  This  means  that  the  names  of  tlie  parties  most  be 
placed  at  the  foot  of  the  agreement  (James  v.  Patten, 
6  K.  K,  10;   rey'a  8.  C,  8  Barb^  344;   Davis  t^. 

Shields,  26  Wend.,  341). 

*  It  is  not  essential  that  the  delivery  of  part  of  the  pro- 

perty shoald  take  place  at  the  time  of  sale  (Sprague 
V.  Blake,  20  WemL,  61 ;  M'Knight  v.  Dunlop,  6  N,  Z, 
537 ;  overmling  Clark  v.  Tucker,  2  Sanc^.,  157 ;  Sey- 

I  mour  V,  Davis,  «2.,  239).    It  is  essential  not  only  that 

I  the  buyer  should  receive^  but  that  he  should  also 

accept  the  thing  sold  (Hunt  v.  Hecht,  8  Exefk,  814; 
Outwater  v.  Dodge,  6  WeruLf  397 ;  Kent  v.  Hutchin- 

!  son,  3  Boe.  A  Pul,  233). 

\  *  A  payment  after  the  sale  will  not  make  It  binding  (Bis- 

sell  V.  Baloom,  40  Barb.,  98). 

*  2  Ji  5.,  136,  §  3. 

5  866.  An  agreement  to  manufacture  a  thing,  from  ^°^*^ 
materials  furnished  by  the  manufacturer  or  by  an-  *™- 
other  person,  is  not  within  the  provisions  of  the  last 
section. 

Donovan  v.  Willson,  26  Barb,,  138 ;  Parker  v.  Schenck, 
28  Barb,,  38;  Courtwright  v.  Stewart,  19  Barb.,  455 ; 
Bronson  «.  Wiman,    10    Barb.y  406;    Bobertson  %       • 
Vaughn,  5  Sandf.,  1;  Sewall  v.  Fitch,  8  Gow^  215; 
Orookshank  v,  Burrell,  18  Johns,,  68. 


5  867.  No  agreement  for  the  sale  of  real  property,  ^""^Jj^^ 
or  of  any  estate  therein,  is  valid,  unless  a  memo-  JS^"** 
randum  thereof,  showing  the  parties,  their  consent, 
and  the  subject  of  saleS  is  made  in  writing,  and  sub- 
scribed by  the  party  to  be  charged,*  or  unless  the 
coutract  has  been  partially  performed  by  the  party 
seeking  to  enforce  it,  and  such  part  performance  has 
been  accepted  by  the  other.' 

'  These  particulars  are  specifically  mentioned,  in  order  to 
avoid  the  possibility  of  an  interpretation  requiring 
the  consideration  to  be  stated. 

■  2  A  iSf.,  135,  §  8 ;  except  that  "  the  party  to  be  charged  " 
Is  substituted  for  "  the  vendor,**  so  as  to  establish  a 
rule  uniform  with  that  concerning  sales  of  personal 
property. 

^t  R,  8^  136,  §  9,  retains  the  equitable  doctrines  of  part 
performance.  This  provision  is  doubtless  rather 
broader  than  the  rules  of  equity  would  sustain,  as  it 
has  always  been  required  that,  to  take  the  case  out 
of  the  statute,  the  party  seeking  to  enforce  an  oral 
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contract  must  show  that  he  cannot  be  replaced  in  his 
former  position  (Malins  v.  Brown,  4  iV:  K,  403; 
Bennett  v.  Abrams,  41  BbutIkj  619;  Williaton  v.  WE- 
lifiton,  icLt  635;  Lowrj  tf.  Tew,  3  Barb.  Oh^  40t; 
Bhodea  v.  Bhodea,  3  Scan^f,  GK,  279;  Wolfe  v. 
IVoflt,4«L,  72;  Qermanv.  Machin,  6  Pa^  238; 
Frame  v.  Dawson,  14  Fes.,  386.) 

But  it  is  to  be  remembeired  that  the  equitable  doc- 
trine of  part  performance  was  alwaTS  in  contradic- 
tion of  the  Jetter  of  the  statute,  and  that  the  courts 
might  therefore  well  hesitate  to  go  so  far  as  their  sense 
of  abstract  justice  would  have  dictated.  In  reducing 
their  doctrines  to  the  form  of  a  statute,  it  seems  only 
proper  to  adopt  the  principle  which  lies  at  the  foun* 
dation  of  those  dedsioiu^  without  the  restrictiona 
which  were  imposed  fh>m  a  regard  for  the  adyerse 
provisions  of  the  statute  of  frauds. 

This  provision  is  inserted  in  this  place,  instead  of 
being  left  to  the  chapter  on  Sfbodpio  Performakoi^ 
because  it  is  thought  that  the  fusion  of  law  and 
equi^  makes  this  the  proper  oonrse. 


I  23°'5r  ^      S  ^8.  The  form  of  a  transfer  of  real  property  is 

i^*^-        described  by  the  chapter  on  such  transfers. 

I  Bee  section  485. 


OHAPTBB  n. 

BIGHTS  AlH)  OBLIGATIONS  OF  THE  RPJ.T.TCTt. 

ABnou    L  Rights  and  duties  before  deliTuy. 
n.  DeUverj. 
IIL  Warranty. 


ARTICLE  L 

BIGHTS  AND  DTTTIBS  BEFOBX  DSUVXBT. 

Swnov  869.  When  seller  must  act  as  depositary. 
870.  When  seller  maj  resell 

mI!?^m      S  ^^'  After  personal  property  has  been  sold,  and 

dapoBitary.    jy^^  the  delivery  is  completed,  the  seller  has  the 

rights  and  obligations  of  a  depositary  for  hire,^  except 

that  he  must  keep  the  property,  without  charge,  until 
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the  bayer  has  had  a  reason  able  opportnnity  to  remove 
it* 

'  The  seller  U  bound  to  keep  thd  thing  sold  safelj,  even 
if  the  bujer  does  not  come  at  the  proper  time  to 
take  it  (Sheldon  v.  Skinner,  4  WeruLy  525).  But  he 
is  entitled  to  compensation  for  his  trouble  {id.)  And 
unquestionably  he  may  ^^ischargp  him9olf  of  the 
burden  upon  due  notice.  'See  the  chapter  on  Depoqit 
FOB  HiRB.  He  may  also  deposit  the  thing  with  a 
third  person  Oep^ent  v.  ^itbi  16  W€9d^  4^3).  . 

'  This  is  a  matter  of  course. 

S  870.  If  a  buyer  of  personal  property  does  not  whenteii« 
pay  for  it  according  to  contract,  and  it  remains  in 
the  possession  of  the  seller,  after  payment  is  due,  the 
seUev  may  leseiiMi  the  sale,^  or  may  enforce  his  lien 
for  tfafi  price  in  the  manner  prescribed  by  the  Title  on 
Lnavs.* 

'  Paiu^ber  v.  Gbodmoa,  29  JPaff>.f  316;  Niel  ti^  Cbevas,  1 
BaiL  [S.  C],  537. 

*F%ucher  v.  .Goodman,  29  JSarh,  315;  ICallory  v.  Ziord, 
id.y  ^54;  Sands  v.  Taylor,  5  Johnp.,  395;  Bemen^ 
V.  Smith,  15  Wend.,  49T;  Bogart  v.  O'Begon,  1  R 
D.Btt^  590;  Macle^  v,  Dunn,  4  Bing.^  722. 


ARTICLE  n. 

SwmoN  871.  Delivery  on  demand. 

872.  De^rery,  where  made. 

873.  Szpenae  of  transportation. 

874.  I^otioe  of  election  as  to  deliTery. 

875.  Bayer's  directions  as  to  mapner  of  ending  thing  sold. 

876.  Deliyery  to  be  within  reasonable  hours. 

S  871.  One  who  sells  personal  property,  whether  it  J«"^ 
was  in  his  possession  at  the  time  of  sale,  or  not, 
must  put  it  into  a  condition  fit  for  delivery,*  and 
dehver  it*  to  the  buyer  within  a  reasonable  time' 
after  demand,^  unless  he  has  a  Jien  thereon. 

*  Gerard  v.  Prouty,  34  B(xrh.y  454. 

*  In  every  sale  there  is  an  implied  stipulation  to  deliver 

(Buddie  V.  Green,  27  L.  J.  [Sk.]  33 ;  Z  KdbN,  [Am. 
•d]  996),  which  is  broken  by  the  refusal  of  a  third 
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Deliycry, 
where  made 


person  in  possession,  even  though  u^jiiBtifiable  on 
his  part  {lb.). 
'  Terwilliger  t;.  Knapp,  2  E.  D.  Smith,  86 ;  see  Eipp  v. 
Wiles,  3  Sand/.,  685. 

*  See  Jones  v.  Gibbons,  8  Exch.^  922 ;  Bach  v.  Owen,  5 

T.  R,  409;  Radford  v.  Smith,  3  M.  A  W.,  254. 

S  872.  Personal,  property  sold  is  deliverable  at 
the  place  where  it  is  at  the  time  of  the  sale  or 
agreement  to  sell,^  or,  if  it  is  not  then  in  existence, 
it  is  deliverable  at  the  place  where  it  is  produced.' 

*  See  Bronson  v.  Gleason,  7  Barb.,  472:  Barr  v.  Mjera, 

3  Watts  &  S.,  295. 
■  Rice  V.  Oliurchill,  2  Denio,  145. 


Expense  of 
transporta- 
tion. 


S  873.  One  who  sells  personal  property  must  bring 
it  to  his  own  door,  or  other  convenient  place,  for  its 
acceptance  by  the  buyer,  but  further  transportation 
is  at  the  risk  and  expense  of  the  buyer. 


Notice  of 
election  as 
to  deliyery. 


S  874.  When  either  party  to  a  contract  of  sale 
has  an  option  as  to  the  time,  place,  or  manner  of 
delivery,  he  must  give  the  other  party  reasonable 
notice  of  his  choice  ;^  and  if  he  does  not  give  such 
notice  within  a  reasonable  time,  his  right  of  option 
is  waived.* 

'  So  held  as  to  place  (Rogers  v.  Van  Hoesen.  1 2  Johns^ 
221 ;  Peck  v.  Habbard,  11  Verm.,  612),  and  the  same 
principle  seems  to  applj  to  the  time  and  mode  of 
delivery. 

*  The  obligation  is  not  extinguished  by  the  failure  of 
either  party  to  give  notice  of  his  election  as  to  ths 
mode  of  its  performance  (Gilbert  v.  Danforth,  QK.  7., 
686;  Livingston  v.  Miller,  11  id.,  80). 


Buyer*! 
directions 
as  to  man- 
ner of  send- 
ing tbiuga 
sold. 


g  875.  If  a  seller  agrees  to  send  the  thing  sold  to 
the  buyer,  he  must  follow  the  directions  of  the  latter 
as  to  the  manner  of  sending,  or  it  will  be  at  his  own 
risk  during  its  transportation.  If  he  follows  such 
directions,  or  if,  in  the  absence  of  special  directions, 
he  uses  ordinary  care  in  forwarding  the  thing,  it  is  at 
the  risk  of  the  buyer. 

Bull  V.  Robison,  10  Exch.,  342 ;  Orcutt  v.  Nelson,  1  Oraift 
636 :  Jones  v.  Sims,  6  Forter,  161. 


OF  THE  STATE  OP  NEW  YORK.  275 

S  876.  The  delivery  of  a  thing  sold  can  be  offered  DeiiTery  to 

or  demanded  only  within  reasonable  hours  of  the  day.  reuonabie 

Startap  v.  Macdonald,  2  K  ^  G^  396. 


ARTICLE  EL 

WARBANTT. 

SicmoK  877.  "Warranty,  what 

878.  No  implied  warranty  in  mere  contract  of  sale. 

879.  Warranty  of  title  to  personal  property. 

880.  Warranty  on.  sale  by  sample. 

881.  When  seller  knows  that  buyer  relies  on  hia  statements,  Ack 

882.  Merchandise  not  in  existence. 

883.  Manufacturer's  warranty  against  latent  defects. 

884.  Thing  boqgbt  for  particvlar  purpose, 

885.  When  thing  cannot  be  examined  by  buyer. 

886.  Trade  marks. 

887.  Other  marks. 

888.  Warranty  on  sale  of  written  instrument 

889.  Warranty  of  provisions  for  domestic  use. 

890.  Warranty  on  sale  of  good  will 

891.  Warranty  upon  judicial  aale. 

892.  Effect  of  general  warranty^ 

5  877.  A  warranty  is  an  engagement  by  which  a  warranty 
seller  assures  to  a  buyer  the  existence  of  some  fact 
affecting  the  transaction,  whether  past,  present,  or 
future. 

See  Roberts  v.  Morgan,  2  Cbw.,  438 ;  Carley  v.  Wilklns, 
6  Barb,,  557;  C!ook  v.  Mosely,  13*  Wend.,  277;  Endei 
V.  Scott,  11  iZ2L,  3d;  Humphreys  v.  Comline,  8  BUxd^.^' 
608. 

5  878.  Except  as  prescribed  by  this  article,  a  mere  JjJ^^pJ**^ 
Gontract  of  sale  or  agreement  to  sell  does  not  imply  2|2ct  ofMOc 
a  warranty. 

As  to  personal  property,  caveat  emptor  is  the  general 
rule  (Beirne  v.  Dord,  6  j^  K,  98). 

As  to  real  property,  no  warranty  is  implied  from  a  deed 
(1  R.  a,,  738;  Huntly  v.  Waddell,  12  Jbred.  Law  [HT.  a\ 
32).  And  though  a  warranty  of  title  is  nominally  im- 
plied from  an  agreement  to  sell  land,  it  is  only  nominal, 
as  no  substantial  damages  can  be  recovered  (Conger  v. 
Weaver,  20  N.  T,  140;  Petera  v.  M'Keon,  4  Den.,  646). 
except  in  case  of  fraud  (Trull  v.  Granger,  8  N.  7.,  116k 
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WarrantT 
of  tftle  to 
peraoDAl 
property. 


Wimntj 
on  Mie  by 
■ample. 


S  879^  One  who  sells  or  agrees  to  sell  personal 
jurOperty,  as  his  aWD»  thereby  warrants  that  he  has  a 
good^  and  unincainbered  title  thereto.* 

'  Defreeze  v.  Trumper,  1  Johns.^  274;  Reid  v.  Barber,  3 
Cow.^  272;  and  see  Hoe  v.  Sanborn,  21  N.  Y^  555. 
Whether  thia  warranty  is  now  implied,  where  the  pro- 
perty is  not  in  possession  of  the  vendor,  is  in  dispute. 
It  is  held  that  it  is  not,  in  U^Goy  v.  Archer,  3  Barb^ 
323;  HantingCon  v.  Hall,  36  Me,,  501 ;  that  it  is,  in 
Smith  V.  Fairbanks,  7  Foster^  521;  see  Strong  v. 
Barnes,  11  Vt,  221.  It  certainly  is  implied,  when 
the  property  is  in  his  possession  (Burt  v.  Dewey,  31 
Barb,,  540). 

*  Dresser  v,  Ains worth,  9  Barb.,  619. 

S  880.  One  who  sells  or  agrees  to  sell  goods  by 
sample,  thereby  warrants  the  bulk  to  be  equal  to  the 
sample. 

Waring  V.  Masons  18  Wend,  425;  Bradford  v.  Uanley, 
13  JTow.,  139;  Williams  v.  Sf«fford,  8  Fiek,,  250;  see 
Beirne  «.  Dord,  5  K  F.,  95 ;  Hargous  v.  Stone,  id,,  73. 


When  seller 
knowe  that 
bayer  relies 
on  hisjndg- 
meat,  ac 


S  881.  One  who  sells  or  agrees  to  sell  personal  pro- 
perty V  knowing  that  the  buyer  relies  upon  his  advice 
or  judgment,  thereby  warrants  to  the  buyer  that 
neither  the  seller,  nor  any  agent  emi)loyed  by  him 
in  the  transaction,  knows  the  existence  of  any  fact 
concerning  the  thing  sold  which  would,  to  his  know- 
ledge, destroy  the  buyer's  inducement  to  buy. 

It  is  utterly  impossible  to  reooodle  the  cases  on  thia  sub- 
ject This  rule  is  perhaps  as  near  their  result  as  any 
that  oould  be  stated  in  as  few  words  (see  Hoe  v.  San- 
bom,  21  ^.  F.,  552;  Brown  v.  Montgomery,  20  id, 
487;  2  Kent  Com,,  480). 

tX  will  be  observed  that  it  is  only  facts  etmeefnmg  fhe 
VvLwg  that  are  required  to  be  disclosed.  This  raalticto 
the  range  of  the  section  to  matters  which,  in  morals, 
ought  perhaps  to  be  disclosed  in  even  a  broader  dasa 
of  cases. 


Merchan- 
dise not  In 
existence. 


%  882.  Otie  who  agrees  to  sell  metdiandise  not  then 
in  existence,  thereby  warrants  that  it  shall  be  sound 
and  merchantable^  at  the  place  of  production  con- 
templated by  the  parties,  and  as  nearly  so,  at  the 
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place  of  delivery,  as  can  be  secured  by  reasonable 
care.' 

'  This  principle,  though  not  dirMtly  aoljudicatedf  is  clearly 
at  the  foundation  of  the  decisions  in  regard  to  sales 
of  goods  to  be  manuihctured  by  the  seller  (see  §  883), 
and  is  a  necessary  corollary  of  the  rule  which  im- 
plies ft  warranty  of  goods  vhicb  the  buyer  has  had 
no  opportunity  to  inspeot  (see  §  885).  Hamilton  «. 
Ganyardf  34  Barb^  204,  supports  the  rule  here  stated. 

*The  absolute  wArranty  extends  only  to  the  place  of 
production.  The  ioevitable  injuriei  of  transporta- 
tion must  be  bprne  by  the  buyer  (BuU  v.  Robieon,  l() 
Exch.^  34^2)#  But.  of  course  tliis  is  to  lie  construt^d 
in  view  of  the  intention  of  the  parties.  IT  an  arti- 
cle is  purchasable  in  New  York,  in  perfect  condition, 
and  the  same  kind  of  thing  is  imported  from  London, 
but  is  always  ii^'ured  by  the  yoyagt ,  the  sslier  oan- 
not  compel  the  bvyer  to  accept  the  latter  article, 
unless  tlie  parties  contemplated  London  as  the  place 
of  production. 

S  883*  One  who  sells  or  a^fr^es  to  sail  ao  article  of  Mannfkctu 
his  owu  manufaoture,  thereby  warrante  it  to  be  free  nnty^^ 
from  any  latout  defe^,  not  disdosad  to  tbe  buyer,  ^}^^ 
arising  fiom  tbe  prooess  of  maoti&cture,  and  also 
that  neither  be  nor  hm  agent  in  such  tnanufaetore 
has  knowingly  nsed  improper  materials  therein. 

Hoe  V.  Sanborn,  SI  K  T^  652,  906. 

S  884.  One  who  manufkctures  an  article  under  an  Thing 
order  for  a  particular  purpose,  warrants  by  the  sale  pa?t1cni« 
tiiat  it  is  reasonably  fit  for  that  purpose. 

Brown  v.  Edgington,  2  JT  <£;(?.,  279;  Shepherd  v.  Pybua, 
Sid.,  868;  Howard  v.  Hoey,  28  Wend.^  361;  Jones  «. 
Briglit,  6  Sing.^  5S8 ;  Beals  s.  Olmstead,  24  Tenn.,  114; 
see  Hoe  v.  Sanborn,  21  N.  r.,  662. 

S  885.  One  who  sells  or  agrees  to  sell  merchandise  when 

,  thiiig  can 

inaccessible  to  the  examinaticm  of  the  buyer,  thereby  J^*,Jj^«- 
warrants  that  it  is  sound  and  merchantable.  ^^y^'- 

Wleler  t;.  Schilizzi,  17  0.  B.,  619;  Cleu  v.  M'Plierson,  I 
Bo9w.<t  480;  Hamilton  v.  Ganyard,  84  Barh.^  204. 

%  866.  One  who  sells  or  agrees  to  sell  any  article  to  Tra^ 
which  there  is  afBxed  or  attached  a  trade  mark,  there- 
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Other 
markf. 


by  warrants  that  mark  to  be.  genuiDe,  and  lawfully 
used. 

From  siat  25  db  26  V%d,,  c  88,  §  19.  This  sUtute 
enacts  that  this  warranty  can  be  dispensed  with  only 
bj  a  written  refusal  to  warrant 

S  887.  One  who  sells  or  agrees  to  sell  any  article 
to  which  there  is  afSxed  or  attached  a  statement  or 
mark  to  express  the  quantity  or  quality  thereof,  or 
the  place  where  it  was,  in  whole  or  in  part,  produced, 
manufactured  or  prepared,  thereby  warrants  the  truth 
thereof. 

From  the  same  statute. 


S^S  S  888.  One  who  sells  or  agrees  to  sell  an  instru- 
SSSMmfc  ment  purporting  to  bind  any  one  to  the  performance 
of  an  act,  thereby  warrants  the  instrument  to  be 
what  it  purports  to  be,^  and  to  be  binding  according 
to  its  purport  upon  all  the  parties  thereto;'  and  also 
warrants  that  he  has  no  knowledge  of  any  facts  which 
tend  to  proT^  it  worthless,  such  as  the  insolvency  of 
any  of  the  parties  thereto,  where  that  is  material,'  the* 
extinction  of  its  obligations,  or  its  invalidity  for  any 
cause.^ 

'  Gumey  v.  Womeraley,  ^  El  ds  Bl,  133 ;  Cabot  Bank 
V.  Morton,  4  Gray^  156;  Herrick  v.  Whitney,  16 
Johns.,  2i0;  Gompertz  v.  Eiartlett,  2  El  A  Bl^  B49 ; 
Canal  Bank  v.  Bank  of  Albany,  1  Bill,  287. 

'Delaware  Bank  v.  Jarvis,  20  N.  K,  226;  Fumiss  v. 
Ferguson,  15  ul,  431 ;  Young  f.  Cole,  2  Bkiif,  H  C^ 
724;  4i8bo^489. 

'  In  some  cases  the  value  of  an  obligation  may  be  en- 
tirely independent  of  the  solvency  of  the  party 
bound  thereby,  as  for  example,  where  he  is  bound  to 
execute  a  power. 

*  Brown  v.  Montgomery,  20  N.  F.,  287.  He  does  not 
warrant  the  solvency  of  the  parties  (Elwell  v.  Cham- 
berlain, 4  Bosw.^  320)1 

S  889.  One  who  makes  a.  business^  of  selling  pro- 
visions for  domestic  use  warrants,  by  a  sale  thereof, 
to  one  who  buys  for  actual  consumption,  and  not  for 
the  purpose  of  sale,^  that  they  are  sound  and  whole- 
some.' 


Warranty 
of  provl- 
f  ions  for 
domestic 
use 
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'  Burnbj  v.  BoUett^  16  M.  di  W.,  644. 

"Moses  V.  Mead,  1  Iknio,  379;  6  id^  617;  Goldrich  v. 

Ryan,  3  E.  D.  Smith,  3^;  Hjland  v.  Sherman,  2  id, 

234. 
'Van  BrackUn  v.  Fonda,  12  John8.j  468.    In  a  receni 

English  decision  (Emmerton  v.  Mathews,  1  KA  ^., 

686),  it  was  held  that  no  such  warranty  is  implied ; 

that  the  seller's  liability  rests  solely  upon  the  ground 

of  fraud ;  and,  therefore,  that  he  is  not  liable  unless 

he  knows  that  the  provisions  are  bad. 

S  890.  One  who  sells  the  ffood  will  of  a  business,  warranty 

'*'  ^  on  Bale  of 

thereby  warrants  that  he  will  not  endeavor  to  draw  Koodwiu. 
off  any  of  the  customers. 

S  891.  Ui)on  a  judicial  sale,*  the  only  warranty  J^'^J 
implied  is  that  the  seller  does  not  know  that  the  sale  c'*!**!*- 
will  not  pass  a  good  title  to  the  property.' 

'  The  Monte  Allegre,  9  Wheat,  644 ;  Morgan  v.  Fencher, 
1  Black/.,  10;  Bashore  v.  Whisler,  8  WaUa,  490. 

*  Peto  V.  Blades,  6  Tlmnt,  657. 

S  892.  A  general  warranty  does  not  extend  to  Effect  of- 
defects  inconsistent  therewith,  of  which  the  buyer  wunat? 
was  then  aware,*  or  which  were  then  easily  discem- 
able  by  him,'  without  the  exercise  of  peculiar  skill ; 
but  it  extends  to  all  other  defects.' 

'  Schuyler  v.  Buss,  2  Cat.,  202;  Long  v.  Hicks,  3  ffumpJk, 
305 ;  Southern  v.  Howe,  2  RcUe,  5 ;  see  Bidwell  «. 
Northwestern  Ins.  Co.,  24  Ni  F.,  302. 

*  Horsfall  v.  Thomas,  1  Burlet  A  OoU.,  90. 
'  Birdseye,  v.  Frost,  34  Barb.,  367. 


OHAPTEE  ni* 

mOHTS  AKD  OBLIGATIONS  OF  THE  BX7YBB. 

fiionoH  893.  Price,  when  to  be  paid. 
894.  Right  to  inspect  goods. 
896.  Rights  in  case  of  breach  of  Warranty. 
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Price,  when 
tobeiMid. 


Bight  to 

Inspect 

gooAk 


Rights  In 
oaieof 
breach  of 
warranty 


g  893.  A  buyer  must  pay  the  price  of  the  thing  sold 
on  its  delivery  ;*  and  must  take  it  away  within  a 
reasonable  time*  after  the  seller  offers  to  deliver  it.' 

'  Tipton  t>  Feitner,  20  K  K,  4^3.    6f  course  thia  role, 
like  most  of  the  others,  mny  be  varied  by  agreement 

*  He  lA  allowed  a  reasonable  tithe  for  this  purpose,  accord- 

ing to  circumdtdnces  (Buddie  v.  Green,  21 L,  J.  [Ex.], 
88 ;  SK&K.  [Am.  ed.],  9^). 
'  *  The  aeller  must  put  the  buyer  in  motion,  before  he  can 
take  advantage  of  this  provision  (Jones  v.  Gibbons, 
8  Mech.,  922); 

g.&&4.  Oti  an  agreement  for  sale,  with  warranty, 
the  buyer  has  a  right  to  inspect  the  thing  sold,  at  a 
reasonable  time,  before  accepting  it;  and  may  re- 
scind the  contract  if  the  seller  refuses  to  permit  him 
to  do  so. 

Lorykbr  k  ^ith,  1  ^.  <£;  t7.,  1 ;  iAA  H,,  -23. 

S  895.  The  breach  of  a  warranty  entitles  the  buyer 
to  rescind  an  agreeili^nt  fbr  satei*  but  not  an  exe- 
cuted sale,'  unless  the  warranty  was  intended  by  the 
p^krties  to  opei^ate  as  a  condition.^ 

^  Barker  v.  Palmer,  ^  B.  db  Ald.^  387 ;  see  Muller  v.  Eno, 

14  if  t,  6dT,  eio. 

*  There  hA6  been  mitoh  ddiibt  upon  this  pointi  but  !t  h 

now  settled  that  a  warMnty  is  not  pteBumptiroly 
a  condition  (Eieman  v.  Rocheleau,  6  Bosw^  148; 
Yoorhees  v.  Earl,  2  HiU^  288:  Thornton  v.  Wynn, 
12  Wheal,  183;  Street  v.  Blay,  2  B.  A  Ad.,  456; 
Gompertz  v.  Denton,  I  Or,  A  M.,  207;  Parsons  v 
Sexton,  4  d  B.,  907 ;  see  Muller  v.  Eno,  14  N,  T^ 
597  ;  Behn  v,  Bumess,  1  Best  &  Sm.,  877). 

*  Bannerman  v.  White,  10  0,  B.  [N  &],  844. 


OHAPTBE  IV* 


SAI^B  By  AUOnON. 


BaonOH  896.  Sale  by  auction,  what 

897.  Sale,  when  complete. 

898.  Withdrawal  of  bid. 

^        899.  Sale  under  written  conditions. 

900.  Rights  of  buyer  upon  sale  without  reserve. 

901.  By-bidding. 

902.  Auctioneer's  memorandum  of  sale. 
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5  896.  A  sale  by  auction  is  a  sale  by  public  outcry  sai*  by 
to  the  highest  bidder  on  the  spot  ^*»»t- 

S  897.  A  sale  by  auction  is  complete  when  the  sticwhca 

^  '  ^  r  complete. 

auctioneer  publicly  announces,  by  the  fall  of  his  ham- 
mer, or  in  any  other  customaify  manner,  that  the 
thing  is  sold. 

S  898.  Until  the  announcement  mentioned  in  the  wuhdrawrf 

^  of  bid. 

last  section  has  been  made,  any  bidder  may  with- 
draw his  bid,^  if  be  does  so  in  a  manner  reasonably 
sufficient  to  bring  it  to  the  notice  of  the  auctioneer.' 

'  Pajbe  v.  C&vet  3  T.  R.,  148. 

"  Jones  V.  Nanney,  11  Prke,  103;  M'del,  39. 

« 

S  899.  Wheti  a  sale  by  auction  is  made  upon  Writ-  ^^^:^^ 
ten  ot  pHnted  conditions,  Such  conditions  cannot  be  condition. 
modified  by  any  oral  declaration  of  the  auctioneei^, 
except  Ho  ftfct  to  they  are  fdr  his  own  behefit. 

Shelton  v.  Livius,  2  Gr.A  J.,  Wl\  Bradshaw  v.  Bennett, 
5  Car.  <fe  P.,  48;  Powell  v.  Edmunds,  12  Eaat^  6. 

%  900.  If,  at  a  sal^  by  auction,  the  auctioneer,  rirms  of 
having  authority  to  do  so,  publicly  announces  that  saie^wSS?" 
the  sale  will  be  without  reserve,  or  makes  any  an- 
nouncement equivalent  thereto,  the  highest  bidder 
in  good  faith  has  an  absolute  right  to  the  completion 
of  &e  sale  to  him ;  and  upon  such  a  sale,  bids  by 
the  seller  or  any  agent  for  him  are  void. 

Warlow  V.  Harrison,  1  El  &  EL^  309;  6  .Ar.  [M  S\  66; 
id  L.  1  [Q,  A],  14. 

l*he  Hevised  Statutes  (t.  529,  §  2)  pt-escribe  that  '«^00dt 
ffoM  by  AuctioA  sholl  in  all  <6t8es  bd  ntnick  off  to  tbe 
highest  bidder."  This  section  does  not  appear  to  have 
been  construed  as  meanin|:  that  goods  offered  ai  auction 
cannot  be  withdrawn. 

5  901.  The  employment  by  a  seller  at  a  sale  by  By  bidding 
auction,  without  the  knowledge  of  the  buyer,  of  any 
person  to  bid  at  the  sale,  without  ai?  intention  on  the 
*  part  of  such  bidder  to  btiy>  and  on  the  part  of  the 
seller  to  enforce  his  bid,  is  a  IVaud  up6n  the  buyer, 
which  entitles  him  to  rescind  his  purchase. 

36 


£82 


THE  CIVIL  CODE 

Greea  v.  Baverstock,  U  C.  B.  [K  S.],  204;  Crowder  v, 
Austin,  3  Bing.,  368 ;  Rex  v.  Marah,  3  T,  tk  J.,  331 ; 
Howard  v.  Castle,  6  T.  R.,  642;  Wheeler  v.  Collier, 
Moo,  db  M.y  126;  Baham  v.  Bach,  13  Zo.,  287;  Mon- 
crieif  V.  Gtoldsborough,  4  Harr.  dh  McH.^  282 ;  Donald- 
eon  V.  U'Boj,  I  P.  A.  Browne^  346;  Thomett  v.  Haines, 
Ih  K  di  W.,  371.  But  see  Woodward  v.  Miller,  2 
CoBy.,  279 ;  Bramley  t;.  Alt,  3  Tej.,  619,  tl  ;  Smith  v, 
Clarke,  12  Feff.,  477.  This  rule  is  sustained  in  all  its 
stringencj,  by  Chancellor  Kent  (2  Kent  Com.^  639). 


Auction- 
eer^B  memo- 
random  of 
■lie. 


5  902.  When  property  is  sold  by  auction,  the  auc- 
tioneer, or  his  partner  or  clerk,  may  enter  in  a  sale 
book,  at  the  time  of  the  sale,  a  memorandum  speci- 
fying the  name  of  the  person  for  whom  he  sells,  the 
thing  sold,  the  price,  the  terms  of  sale,  and  the  name 
of  the  buyer.  A  memorandum  thus  made  binds 
both  the  parties  in  the  same  manner  as  if  made 
by  themselves. 

2  R,  S.J  136,  xnodifiBd  m  form,  but  not  in  effect 


TITLE  n. 


EXCHAKGE. 


Exchange^ 
wbat 


Formot 
contract 


SsonoN  903.  Exchange,  what 
904.  Form  of  contract 

906.  Parties  ;haye  rights  and  obligationB  of  sellers  and  buyera^ 
906.  Warranty  of  money. 

§  903.  Exchange  is  a  contract  by  which  the  parties 
mutually  give,  or  agree  to  give,  one  thing  for  another, 
neither  thing,  or  both  things,  being  money  only. 

g  904.  The  provisions  of  section  865  apply  to  all 
exchanges  in  which  the  value  of  the  thing  to  be  given 
by  either  party  is  fifty  dollars  or  more* 


Parties 
have  rlffhts 


nave  riMis       S  905.  The  provisious  of  the  Title  on  Sale  apply 
tk»n8  of  mTi-  to  exchanges.    Each  party  has  the  rights  and  obliga- 
ifi^e^'^       tions  of  a  seller  as  to  the  thing  which  he  gives,  and 
of  a  buyer  as  to  that  which  he  takes. 
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5  906,  On  an  exchan^  of  money,  each  party  there-  wamnty 

of  DOOIlOy* 

by  warrants  the  genuineness  of  the  money  given  by 
him. 

See  Timmins  v.  Gibbins,  18  Q.  B^  722;  Young  v.  G6^  8 
Bing.  N.  a,  724;  4  Scott,  489. 


TITLE  IIL 


DEPOSIT. 


Chaptib  I.  Deposit  in  general. 
IL  Deposit  for  keeping. 
IIL  Depofdt  for  exchange. 


GHAPTEE  L 

DEPOSIT   nr  GENERAL. 

Awrmrji  L  Nature  and  creation  of  deposit 
IL  Obligations  of  the  depositary. 


ARTICLE  L 

HATUBB  AND   CBEATIOK  OF  DEPOSIT. 

SionoK  907.  Deposit,  kinds  of. 

908.  Yoluntarj  deposit,  how  made. 

909,  910.  Involuntary  deposit,  how  made. 

911.  Deposit  for  keeping,  what 

912.  Deposit  for  exchange,  what 

S  907.  A  deposit  may  be  voluntary  or  involuntary ;  Deposit 

-  Unds  oi« 

and  for  aafe  keeping  or  for  exchange. 

S  908.  A  voluntary  dei>osit  is  made  by  one  giving  voinnuiy 
to  another,  with   his   consent,  the   possession   of  howmada. 
personal  property  to  keep  for  the  benefit  of  the 
former,  or  of  a  third  party.    The  person  giving  is 
called  the  depositor,  and  the  person  receiving  the 
depositary. 
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InTolnn- 
tarjr  depo> 
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nude. 
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S  909.  An  iiiYolantary  deposit  is  mude : 

1.  By  the  accidental  leaving  or  placing  of  pe^ 
sonal  property  in  the  possession  of  any  person, 
without  negligence  on  the  part  of  its  owner ;  or, 

2.  In  cases  of  fire,  shipwreck,  inundation,  insur- 
rection, riot,  or  like  extraordinary  emergencies,  by 
the  owner  of  personal  property  committing  it,  out 
of  necessity,  to  the  cure  of  aaiy  person. 


S  910.  The  person  with  whom  a  thing  is  deposited, 
in  the  manner  described  in  the  last  section,  is  bound 
to  take  charge  of  it,  if  able  to  do  so. 


Deposit  for 

keeping, 

what. 


S  911.  A  deposit  for  keeping  is  one  in  which  the 
depositary  is  bound  to  return  the  identical .  thing 
deposited. 


Jx^gS*'       S  912.  A  deposit  for  exchange  is  one  in  which  the 
^^^         depositary  is  only  bound  to  return  a  thing  corre- 
sponding in  kind  to  that  which  is  deposited. 


ARTICLE  n. 

OBLIGATIONS   OF  THE   DEPOSITABT. 

Section  913.  Depositary  must  deliver  on  demand. 

914.  No  obligation  to  deliver  without  demand. 
916.  Place  of  delivery. 

916.  Notice  to  owner  of  adverse  daim. 

917.  Notice  to  owner  of  thing-  wrongfully  detained. 

918.  Delivery  of  thing  owned  jointlyf  Aa 


DepoBltacy 
iniMCde> 
liver  on 
demand* 


5  918.  A  4iepositary  must  deliver  the  thing  to  Ae 
person  for  whose  benefit  it  was  deposited,  on  demand, 
whether  the  deposit  was  made  for  a  specified  time  or 
not,^  unless  he  has  a  lien  npon  the  thing  deposited, 
or  has  been  forbidden  or  prevented  from  doing  so  by 
the  real  owner  thereof,*  or  by  the  act  of  the  law,' 
and  has  given  the  notice  required  by  section  916.* 

*  Obviously,  the  depositary  "has  no  interest  in  the  prtv 
longation  of  the  deposit,  and  therefore  has  no  right 
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to  iosiai  upon  it.  He  maj  be  eittitled  to  pompensa- 
tioa  for  the  whole  period  orlgioally  a^ieod  upoxv  but 
that  is  another  matter. 

•  Bates  V.  Stanton,  1  Dwr,  79 ;  Hardman  v.  WHcock,  9 

BiM^.,  878;  King  v.  Buliante,  6  Wharl,  4\%.  In 
other  cases,  the  depositwy  cannot  dispute  hi«  di9- 
positor's  title  (see  Karvinv.  EUwood,  11  Paigt,  3C5, 
376;  Gosling  v.  Bimej,  6  Bm^.,  339;  Hall  v.  Griffin, 
10  id.,  246;  ILieman  v,  Sanders,  6  Ad.  <fc  El^  616). 
'Bliyent;.  Hudson  River  R.  R.  Co.,  36  Barb,,  188;  see 
Stamford  Steamboat  Co.  v.  Gibbons,  9  Wend.,  327 ; 
Edson  ft.  Weston,  7  Cow,,  278. 

*  Scrantom  v.  Farmem'  apd  Mech.  Bk.,  24  K   F.,  424, 

427,  by  SUTOERLAND,  J. 

5  914.  A  depositary  is  not  bound  to  deliver  a  thing  NoobiiAap 
deposited  without  demand,  eren  where  the  deposit  is  "^^^'^^ 
made  for  a  specified  time. 

See  Phelps  v.  Bostwick,  9)  Barb.,  314 ;  Downes  v.  Phoenix 
Bank,  6  HiU^  387 ;  Brown  v.  Cook,  9  Johns.,  361. 

5  915.  A  depositary  must  deliver  the  thing  deposited  ^^^^ 
at  his  residence  or  place  of  business,  as  may  be  most 
convenient  for  him. 

S  916.  A  depositary  must  give  prompt  notice  to  ^^^^ 
the  person  for  whose  benefit  the  deposit  was  made,  ^^ 
of  any  proceedings  taken  adversely  to  his  iaiterest  in 
the  thing  deposited,  which  may  tend  to  excuse  the 
depositary  fropi  delivering  the  thing  to  him. 

See  Scrantom  v.  Fanners'  4  Keoh.  Bk.,  94  2f,  T.,  424. 

S  917.  A  depositary,  who  believes  that  a  thing  de-  ^Sn^S^ 
posited  ynth  him  i«  wrongfully  detained  from  its  tme  ^SSgrcnj 
owner,  may  give  him  notioe  of  the  deposit  i  and  if  *®*"*"^ 
within  a  reasonable  time  afiksrw^Ads  be  does  norfe  olaim 
it|  and  auffioiently  establish  his  jrigbt  thereto^  axid 
indemnify  the  d^ositary  againAt  the  olium  of  the 
depositor,  the  depositary  is  exonerated  from  Itakality 
to  the  i)erson  to  whom  he  gave  the  notice,  upon 
returning  the  thing  to  the  depositor,  or  assuming,  in 
good  fa%h,  a  new  obligation  changing  his.  position 
in  respect  to  the  thing,  to  his  prejudice. 

Modified  ft-om  Code  La.,  2931 ;  Story  BaiUn.,  g$  102, 108. 
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omSSJ  S  918..  If  a  thing  deposited  is  owned  jointly  or  m 

?JSti5,  Ac  common  by  persons  who  cannot  agree  upon  the  man- 
ner of  its  delivery,  the  depositary  may  deliver  to  each 
his  proper  share  thereof,  if  it  can  be  done  without 
injury  to  the  thing. 

This  proYisioQ  is  new,  but  is  intended  to  obviate  a  difi- 
cultj  which  maj  sometimes  arise. 


OHAPTBE  n. 

DEPOSIT  FOB  KEEPING. 

ASTICLB    L  (General  proyisions. 

IL  Gratuitous  deposit, 
ni.  Storage, 
rv.  Innkeepers. 

V.  Finding^. 


ARTICLE  I. 


Uepoflitor 

miut  in* 
demniiy 
depositaiy. 


6ENEBAL  PBOVISIOlirS. 

Bmmov  919.  Depositor  must  indemnify  depositary. 

920.  Obligation  of  depositary  of  animals. 

921.  Obligations  as  to  use  of  thing  deposited. 

922.  Liability  for  damage  arising  fVom  wrongM  use. 

923.  Sale  of  thing  in  danger  of  perishing. 

924.  Injury  to,  or  loss  of  thing  deposited. 

925.  Serrioe  rendered  by  depositary. 

926.  Extent  of  his  liability  for  negligence. 

§  919.  A  depositor  must  indemnify  the  depositary : 

1.  For  all  damage  caused  to  him  by  the  defects  or 
vices  of  the  thing  deposited ;  and, 

2.  For  all  expenses  necessarily  incarred  by  him 
about  the  thing,  other  than  such  as  are  involved  in 
the  nature  of  the  undertaking. 

Oode  L(Lj  2931 ;  Code  Ikpoleon^  1947. 


S^^lirH?       §920.  A  depositary  of  living  animals  must  pro* 
ta^^f  anw  yj^Q  t;]|eiQ  ^1^1^  suitable  food  and  shelter,  and  treat 

them  kindly. 
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S  921.  A  depositary  may  not  use  the  thing  depo-  obi!g»tion» 
sited,  or  permit  it  to  be  used,  for  any  purpose,  with-  '*»y}f^ 
out  the  consent  of  the  depositor.*  He  may  not,  if  it  is 
purposely  fastened  by  the  depositor,  open  it  without 
the  consent  of  the  latter,  except  in  case  of  necessity.' 

*  Story  on  BaUm.y  §  89;   Code  La,,  2911. 
'  Story  on  BaUm,,  §  92 ;   Code  La.,  2914. 

• 

2  922.  A  depositary  is  liable  for  any  damage  hap-  uaboity 
.peuing  to  the  thing  deposited  during  his  wrongful  j^jj^s 
use  thereof,  unless  such  damage  must  inevitably  have  JJJI'**^^ 
happened  though  the  property  had  not  been  thus  used. 

story  on  Baibn^  gg  413  to  413  d 

%  923.  K  a  thing  deposited  is  in  actual  danger  of  saie  or 
perishing  before  instructions  can  be  obtained  fix)m  danger  of 
the  depositor,  the  depositary  may  sell  it  for  the  best 
price  obtainable,  and  retain  the  proceeds  as  a  deposit, 
giving  immediate  notice  of  his  proceedings  to  the 
depositor. 

Story  on  BaUm.,  §  97. 

§924.  K  a  thing  is  lost  or  injured  during  its  iioar7to.or 
deposit,  and  the  depositary  refuses  to  inform  the  depoeited. 
depositor  of  the  circumstances  under  which  the  loss 
or  injury  occurred,  so  far  as  he  has  information  con- 
ceruing  them,  or  willfully  misrepresents  the  circum- 
stances to  him,  the  depositary  is  presumed  to  have 
willfully  or  by  gross  negligence  permitted  the  loss  or 
injury  to  occur. 

There  is  no  express  authority  for  this  provision,  but  i\ 
seems  to  be  reasonable. 

S  925.  So  far  as  any  service  is  rendered  by  a  depo-  service  m- 
sitary,  or  required  from  him,  his  duties  and  liabilities  depositary. 
are  prescribed  by  the  Title  on  Employment  and 
Sbbvicb. 


§  926.  The  liability  of  a  depositary  for  negligence  Bxtwit^of 

fornej 
gonoo. 


is  limited  to  the  amount  which  he  is  informed  or  has  for  negii^ 


reason  to  suppose  the  thing  deposited  to  be  worth. 

See  Story  on  BaCm,,  §  77. 
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ARTICLE  n, 

GR-^TUTTOUS  PEPOSIT- 

BfOnoir  921.  Gratuitous  depotit,  what 

928.  Nature  of  involuntaiy  deposit 

929.  Degree  of  care  required  of  gratuitous  d^posltaij. 

930.  His  duties  cease,  when. 

fe^^SiL  °*       S  927a  Gratuitous  deposit  is  a  deposit  for  which  the 
^****"         depositary  receives  no  consideration  beyond  the  mere 
possession  of  the  thing  deposited. 

£vSSi2frj      S  928.  An  involuntary  deposit  is  gratuitous,  the 
deposit.      depositary  being  entitled  to  no  reward* 

2;|«j«o'        g  929.  A  gratuitous  depositary  must  use  at  lea^t 
mtSftjL    slight  care  for  the  preservation  of  the  thing  deposited. 

aepoflitary. 

Hie^dntiai       g  930.  The  duties  of  a  gratuitous  depositary  cease : 

when. 

1.  Upon  his  restoring  the  thiiig  deposited  to  its 
owner;  or, 

2.  Upon  his  giving  reasonable  notipe  to  the  owner 
to  remove  it,  and  the  owner  failing  to  do  so  within 
a  reasonable  time.^  But  an  involuntary  depositary, 
under  subdivision  2  of  section  909,  cannot  give  such 
notice  until  the  etnergency  which  gave  rise  to  the 
deposit  is  past. 

>  RouIstoD  V.  McClelland,  2  R  Z).  Smith,  60. 


ARTICLE  ra. 

STORAGE. 

8B(mQir931.  Pep^sit  for  hire. 

932.  Degree  of  care  required  of  depositarj  for  hire. 

933.  Rate  of  compensation  for  fraction  of  a  week,  Acl 

934.  936.  Termination  of  deposit 

omgu  S  931.  A  deposit  not  gratiiitaus  is  called  atoin^ge. 
The  deppsitary  in  such  ca&e  is  called  a  depositary  for 
hire. 
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S  932.  A  depositary  for  hire  must  use  at  least  ordi-  ^gj; 
nary  care  for  the  preservation  of  the  thing  deposited.  ^S^!^ 

for  hire. 

S  933.  In  the  absence  of  a  different  agreement  or  Rate  of 
usage,  a  dejKisitary  for  hire  is  entitled  to  one  week's  *J2°«jj ^ 
hire  for  the  sustenance  and  shelter  of  living  animals  ^"^^ 
daring  any  fraction  of  a  week,  and  to  half  a  month's 
hire  for  the  storage  of  any  other  property  xluring  any 
fraction  of  a  half  month. 

This  IB  believed  to  be  the  general  usage,  especially  in  the 
city  of  New  York. 

S  934.  In  the  absence  of  an  agreement  as  to  the  Tennma 
length  of  time  during  which  a  deposit  is  to  continue,  depoeit 
it  may  be  terminated  by  the  depositor  at  any  time, 
and  by  the  depositary  upon  reasonable  notice. 

§  935.  Notwithstanding  an  agreement  respecting  u. 
the  length  of  time  during  which  a  deposit  is  to  con- 
tinue, it  may  be  terminated  by  the  depositor,  on 
paying  all  that  would  become  due  to  the  depositary 
in  case  of  the  deposit  so  continuing. 


ARTICLE  IV. 

INKKEEPERS. 

SicnoN  936.  Innkeeper^s  liabili^. 

937.  How  exempted  from  liability.. 

S  936.  An  innkeeper  is  liable  for  all  losses^  of,  or  inn-keep. 
injuries*  to,  personal  property  placed  by  his  guests'  ^^^' 
under  his  care,^  unless  occasioned  by  an  irresistible 
superhuman  cause,  by  a  public  enemy,"  by  the  negli- 
gence of  the  owner,^  or  by  the  act  of  some  one  whom 
he  brought  into  the  inn.^ 

*  Gile  V.  Libby,  36  Barb.,  10 ;  Clute  v.  Wiggins,  14  JoAfM., 

176. 

*  Washburn  v,  Jones,  14  Barh.,  193 ;  Shaw  v.  Berry,  31 

ifis.,  478;  see  Dawson  v.  Chamney,  6  Q,  A,  164. 

*  Ingalsbee  v.  Wood,  36  Barb.^  452 ;  Hursh  «.  Byers,  29 

No.,  469;  Ewart  v.  Stark,  8  Jiieh,  L.,  423;  Grinnell 
V,  Cook,  3  MiU,  485;  Wintermute  v.  Clarke,  6  iSTofM^., 

87 
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242;  GoUeyv.  Clerk,  Cro.  Jac^  188;  see  Washburn 
V.  Jones,  14  Barh.^  193 ;  McDonald  v.  Edgerton,  6  id. 
560;  Berkshire  Woolen  Co.  v.  Proctor,  7  Gush.^  417. 

*  McDonald  v.  Edgerton,  5  Barb.^  560 ;  Piper  v.  Manny, 

21  Wffnd,,  282;  Clute  v.  Wiggins,  14  Johra.,  175; 
Richmond  v.  Smith,  ^  B.  &  (7.,  9;  Burgess  v.  Cle- 
ments, 4:  M.  ds  Selw,f  306.  The  innkeeper  is  not 
responsible  for  goods  which  are  not,  in  anj  proper 
sensjs,  under  his  charge  (Famworth  v.  Packwood,  I 
Stark.\  249;  Sneider  v.  Geiss,  1  Teates,  34;  Hawley 
V.  Smith,  25  Wend.^  642 ;  see  Burgess  v.  Clements,  4 
M.  in  Sdw.,  306). 

*  The  liability  of  an  innkeeper  is  regarded  as  the  same 

as  that  of  a  common  carrier,  according  to  the  weight 
of  American  authority  (Hulett  v.  Swift,  42  3arb.f 
230 ;  Piper  v.  Manny,  21  Wand.,  282 ;  Clute  v.  Wig- 
gins, 14  Johns.,  175;  Shaw  v.  Berry,  31  Me.,  478; 
Mateer  v.  Brown,  1  Cal,  221;  see  McDonald  r. 
Edgerton,  5  Barb.,  560;  Richmond  v.  Smith,  8  B. 
&  C^9.)  To  the  contrary,  see  Merritt  v.  Claghom, 
23  Vi,  177 ;  Dawson  v.  Chamney,  6  Q.  B.,  164. 

*  Purvis  V.  Coleman,  21  ^:  7.,  HI;  Armistead  v.  Wilde,  « 

17  ^.  B.,  261;  Burgess  v.  Clements,  4  i£  <fe  Seht., 
306 ;  Fowler  v.  Dorlon,  24  Barb.,  384. 

*  Cal^e's  Case,  8  Co.  Bqf.,  32. 

How  ex.  §  937.  If  an  innkeeper  keeps  a  fireproof  safe,  and 

ftwn  iia  gives  notice  to  a  guest,  either  personally,  or  by  put- 
ting up  a  printed  notice  in  a  prominent  place  in  the 
room  occupied  by  the  guest,  that  he  keeps  such  a 
safe,  and  will  not  be  liable  for  money,  jewelry,  docu- 
ments, or  other  articles  of  unusual  value  and  small 
compass,  unless  placed  therein,  he  is  not  liable, 
except  so  far  as  his  own  acts  contribute  thereto,  for 
any  loss  of,  or  injury  to,  such  articles,  if  not  deposited 
with  him,  and  not  required  by  the  guest  for  present 
use. 

Lawa  1855.  eh.  421 ;  Purvis  v.  Coleman,  21  K  7.,  Ill 


ARTICLE  V. 

FINDING. 

SicnON  938.  Obligation  of  finder. 

939.  Finder  to  notify  owner. 

940.  Claimant  to  prove  ownership. 

941.  Reward,  Ac.,  to  finder. 


OF  THE  STATE  OF  NEW  YORK.  291 

942.  Finder  may  put  thing  found  on  storage. 

943.  When  finder  may  sell  the  thing  found. 

944.  How  sale  is  to  be  made. 

945.  Surrender  of  thing  to  the  finder. 

946.  Thing  abandoned. 

S  938.  One  who  fiuds  a-  thing  lost,  is  not  bound  obligation 
to  take  charge  of  it,  bat  if  he  does  so,  he  is  thence- 
forward a  depositary  for  the  owner, ^  with  the  rights 
and  obligations  of  a  depositary  for  hire.^ 

•  Isaac  V.  Clark,  2  BulsL,  306. 

'  This  section,  and  some  of  the  ensuing  ones,  differ  mate- 
rially from  the  common  law,  under  which  the  finder 
is  a  gratuitous  depositary.  Mr.  Justice  Stort  con- 
sidered the  law  in  this  respect  to  be  unsatisfactory, 
and  the  commissioners  have  altered  it,  giving  the 
finder  a  reward,  and  holding  him  to  a  corresponding 
accountability.    This  is  more  just  to  both  parties. 

S  939.  If  the  finder  of  a  thing  knows  or  suspects  Finder 
who  is  the  owner,  he  must,  with  reasonable  diligence,  oi^er. 
give  him  notice  of  the  finding;  and  if  he  fails  to  do 
so,  he  is  liable  in  damages  to  the  owner,  and  has  no 
claim  to  any  reward  offered  by  him  for  the  recovery 
of  the  thing,  or  to  any  compensation  for  his  trouble 
or  exi)enses. 

This  provision  is  manifestly  just,  and  is  probably  in 
accordance  with  the  present  law. 

S  940.  The  finder  of  a  thing  may,  in  good  faith,  ciaimmt  to 
before  giving  it  up,  require  reasonable  proof  of  owner*  whip. 
ship  from  any  person  claiming  it. 

Isaac  V.  Clark,  2  Btdst^  306. 

S  941.  The  finder  of  a  thing  is  entitled  to  compen-  Reward, 
sation  for  all  expenses  necessarily  incurred  by  him  i^i£ 
in  its  preservation,  and  for  any  other  service  neces- 
sarily x>6rformed  by  him  about  it,  and  to  a  reasonable 
reward  for  keeping  it. 

See  Story  BaUr/Ly  §  121  a;  Nicholson  v.  Chapman,  2  K 
Bl,  264. 

S  942.  The  finder  of  a  thing  may  exonerate  him-  ^^ 
self  fipom  liability  at  any  time,  by  placing  it  on  ^^ 
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round  on 
storage. 


When 
finder  may 
sell  the 
thine 
foona 


How  sale  is 
to  be  made. 


Surrender 
of  thinff  to 
the  finder 


Thing 
abandoned. 


storage  with  any  responsible  person  of  good  charac* 
ter,  at  a  reasonable  expense. 

It  does  not  seem  just  to  compel  the  finder  to  keep  the 
property  in  his  own  charge.  On  the  other  hand,  he 
should  not  be  allowed  to  put  the  loser  to  unnecessary 
expense. 

S  943.  The  finder  of  a  thing  may  sell  it,  if  it  is 
a  thing  which  is  commonly  the  subject  of  sale,  when 
the  owner  cannot  with  reasonable  diligence  be  found, 
or,  being  found,  refuses  upon  demand  to  pay  the  law- 
ful charges  of  the  finder,  in  the  following  cases : 

1.  When  the  thing  is  in  danger  of  perishing,  or 
of  losing  the  greater  part  of  its  value ;  or, 

2.  When  the  lawful  charges  of  the  finder  amount 
to  two-thirds  of  it«  value. 

This  provision  is  new. 

S  944.  A  sale  under  the  provisions  of  the  last  sec- 
tion must  be  made  in  the  same  manner  as  the  sale 
of  a  thing  pledged. 

For  the  rules  goreming  such  a  sale,  see  the  chapter  on 
Fledok. 

§  945.  The  owner  of  a  thing  found  may  exonerate 
himself  from  the  claims  of  the  finder  by  surrender- 
ing it  to  him  in  satisfaction  thereof. 

This  provision  cannot  be  supported  by  the  citation  of 
any  positive  authority,  but  seems  proper,  in  order  to 
prevent  owners  from  being  made  responsible  for  ez- 
oessive  expenses. 

S  946.  The  provisions  of  this  article  have  no  ap- 
plication to  things  which  have  been  intentionally 
abandoned  by  their  owners. 

In  McGk>on  v.  Ankeny,  11  7221,  668,  it  was  very  properly 
held  that  the  finder  of  a  thing,  which  the  owner  had 
intentionally  thrown  away,  acquired  an  absolute  title 
thereto. 
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OHAPTEE  ni. 

DEPOSIT  FOR  BXOHAXGB. 

Ssmov  94t.  BelationB  of  the  ilarties. 

S  947.  A  deposit  for  exchanfife  transfers  to  the  de-  ReiatioM 

of  the 

positary  the  title  to  the  thing  deposited,  and  creates  p^i««- 
between  him  and  the  depositor  the  relation  of  debtor 
and  creditor  merely. 

Chapman  v.  White,  6  ^  7!,  412 ;  Land  v.  8eamen*8  Sav- 
ings Bank,  37  Barb^  129;  Marsh  v.  Oneida  Central 
Bank,  34  uL,  698;  Commercial  Bank  v.  Hughea,  IT 
WencL,  94;  Matter  of  Franklin  Bank,  1  Paig^^  249. 


TITLE  IV. 

LOAN. 

Chaftbb    L  Loan  for  use. 

n.  Loan  for  exchanfcu 
HL  Loan  of  money. 


OHAPTEE  L 

LOAN  FOB  USB. 

Sionov  948.  Loan,  what 

949.  Title  to  property  lent 

950,  961.  Care  required  of  borrower. 

962.  Degree  of  skill 

963.  Borrower,  whep  to  repair  ii^uries. 

964.  Use  of  thing  lent 
966.  Belending,  forbidden. 

966.  Borrower,  when  to  bear  ezpenses. 

967.  Lender  liable  for  defects. 

958.  Lender  may  require  return  of  thing  lent 
969.  When  returnable  without  demand. 
960.  Place  of  return. 

S  948.  A  loan  for  use  is  a  contract  by  which  one  Loan,  «rhat 
gives  to  another  the  temporary  possession  and  ase 
of  personal  property,  and  the  latter  agrees  to  return 
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tbe  same  thiu^  to  bim  at  a  future  time,  without 
reward  for  its  use. 


TiUeto 

{property 
ent. 


Care  re- 
quired of 
borrower* 


U. 


Degree  of 


§  949.  A  loan  for  use  does  not  transfer  the  title  to 
the  thing;  and  all  its  increase  during  the  period  of 
the  loan  belongs  to  the  lender. 

g  950.  A  borrower  for  use  must  use  great  care  for 
the  preservation  in  safety  and  in  good  condition  of 
the  thing  lent. 

Scranton  v.  Baxter,  4  Sandf.^  5 ;  Phillips  v.  Condon,  14 
JlLj  84;  see  Howards.  Babcock,  21  id.,  259. 

S  951.  One  who  borrows  a  living  animal  for  use, 
must  treat  it  with  great  kindness,  and  provide  every- 
thing necessary  and  suitable  for  it. 

§  952.  A  borrower  for  use  is  bound  to  have  and  to 
exercise  such  skill  in  the  care  of  the  thing  lent,  as 
he  causes  the  lender  to  believe  him  to  possess. 

Siory^  on.  Bailm.,  g  237. 


Borrowed, 
when  to 


g  953.  A  borrower  for  use  must  repair  all  deteriora- 
Jfpj*'^**-  tions  or  injuries  to  the  thing  lent,  which  are  occa- 
sioned by  his  negligence,  however  slight. 


Uteof 
thiBg  lent 


Belendlng 
forbidden. 


g  954.  The  borrower  of  a  thing  for  use  may  use  it 
for  such  purposes  only  as  the  lender  might  reason- 
ably anticipate  at  the  time  of  lending. 

story  on  BaUm,,  §  232. 

§  955.  The  borrower  of  a  thing  for  use  must  not 
part  with  it  to  a  third  person,  without  the  consent  of 
the'lender. 

Story  on  Bailm.,  %  234;  Esraay  v.  Fanning^,  9  Barb.y  176; 
6  Bow.   iV.,  228;  see   Bringloe  v.  Morrice,  1  ifedL, 
•210. 


Borrower, 
when  to 


g  956.  The  borrower  of  a  thing  for  use  must  bear 

bear  expen-  gji  its  expcnscs  duriug  the  loau,  except  such  as  are 

necessarily  incurred  by  him  to  preserve  it  fi^m  unex- 


OF  THE  STATE  OF  NEW  YORK.  295 

pected  and  unusual  injury.  For  such  expenses  he  is 
entitled  to  compensation  irom  the  leuder,  who  may, 
however,  exonerate  himself  by  surrendering  the  thing 
to  the  borrower. 

See  Slary  <m  BaUm.,  %  273. 

S  957.  The  lender  of  a  thing  for  use  must  iudemnify  Lender  iia 
the  borrower  for  damage  caused  by  defects  or  vices  m  fecto. 
it,  which  he  knew  at  the  time  of  lending,  and  con- 
cealed from  the  borrower. 

Siory  on  Bailm.^  §  275;  approved,  DIakemore  v.  Bristol 
and  Exeter  Railway  Co.,  8  El  d;  Bl.y  1035,  1061 ;  and 
the  rule  limited  to  defects  thas  known  and  concealed 
(M'Carthy  v.  Young,  6  -ffi  <fc  ^,  329). 


thing  lent. 


S  958.  The  lender  of  a  thing  for  use  may  at  any  Lender  may 
time  require  its  return,  even  though  he  lent  it  for  turao? "*" 
a  specified  time  or  purpose.^  But  if,  on  the  faith  of 
such  an  agreement,  the  borrower  has  made  such 
arrangements  that  a  return  of  the  thing  before  the 
period  agreed  upon  would  cause  him  loss,  exceeding 
tbe  benefit  derived  by  him  from  the  loan,  the  lender 
must  indemnify  him  for  such  loss,  if  he  compels 
such  return,  the  borrower  not  having  in  any  manner 
violated  his  duty.* 

>  Eduf.  on  BaUm.,  143. 
'  Story  on  Bailm.,  §  258. 

S  959.  If  a  thing  is  lent  for  use  for  a  specified  time  when  re- 
or  purpose,  it  must  be  returned  to  the  lender  without  without* 

demand. 

demand,  as  soon  as  the  time  has  expired,  or  the  pur- 
pose has  been  accomplished.  In  other  cases  it  need 
not  be  returned  until  demanded. 

Gilbert «.  Manchester  Iron  Mfg.  Co.,  11  Wmd.,  626. 

5  960.  The  borrower  of  a  thing  for  use  must  return  pj^^,  or  i 
it  to  the  lender,  at  the  place  contemplated  by  the  *™™* 
parties  at  the  time  of  lending ;  or  if  no  particular 
place  was  so  contemplated  by  them,  then  at  the  place 
where  it  was  at  that  time. 


S96 


THE  CIVIL  CODE 


CHAPTER  II. 


Losn  for  ex- 
change, 
what. 


LOAN   FOB  EXCHANGE. 

SxonoN  961f  962.  Loan  for  exchange,  what 
963.  Title  to  propertj  lent. 
*         964.  Contract  cannot  be  modified  bj  lender. 
966.  Certain  sectionB  applicable.    • 

S  961.  A  loan  for  exchange  is  a  conta-act  by  which 
one  delivers  personal  property  to  another,  and  the 
latter  agrees  to  return  to  the  lender  a  similar  thing  at 
a  future  time,  without  reward  for  its  use. 


M.  g  962.  A  loan,  which  the  borrower  is  allowed  by 

the  lender  to  treat  as  a  loan  for  use,  or  for  exchange, 
at  his  option,  is  subject  to  all  the  provisions  of  this 
chapter. 

This  proTision  is  necessary  to  prevent  frauds  upon  third 
persons. 

Title  to  S  963.  By  a  loan  for  exchange  the  title  to  the  thing 

ESSr         lent  is  transferred  to  the  borrower,  and  he  must  bear 
all  its  expenses,  and  is  entitled  to  all  its  increase. 

See  Norton  v.  Woodruff,  2  K.  F.,  163 ;  Foster  v.  Pettibone, 
7  id.,  433 ;  Mallory  v.  WiUis,  4  id.,  76;  Hurd  v.  West^ 
7  Ckfw.,  762;  Carpenter  v.  Griffin,  9  Paige,  310. 

Gontract         g  964.  A  Icudcr  for  exchange  cannot  require  the 
modified  bgr  borrowcr  to  fulfill  his  obligations  at  a  time,  or  in  a 

manner,  different  from  that  which  was  originally 

agreed  upon. 

This  follows  from  the  nature  cf  the  contract  It  is,  in 
fact^  simply  an  executory  exchange. 

Certain  sec      g  965.  Scctious  957,  959,  and  960,  apply  to  a  loan 

tloDs  appli*    .  , 

cable.         for  exchange. 
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OHAPTBE  m. 

LOAN  OF  MONET. 

Originally,  no  interest  was  allowed  upon  a  loan  of 
money.  Bat  with  the  progress  of  businessi  it  became 
necessary,  and  the  transaction  thus  entered  into^ 
although  in  strictness'  a  hiring,  is  universally  known 
as  a-  loan.  This  utoe  of  the  word  having  obtained 
so  long^  it  would  be  idle  to  attempt  to  change  it 

Sionov  966.  Loan  of  money. 

967.  Loan  to  be  repaid  in  current  money. 

968.  Loan  may  be  for  Reward. 

969.  Interest,  what 
9t0.  Annual  rate. 

971,  972.  Legal  interest 

973.  Deduction  of  amount  of  interest  in  advance. 

974.  Recovery  df  amount  exceeding  legal  interest 

975.  Reservation  of  illegal  interest  renders  contract  void. 

976.  Rights  of  borrower  under  contract  reserving  illegal  interest 

977.  Guro  of  usury. 

978.  Subsequent  usury. 

%  966.  A  loan  of  money  is  a  contract  by  which  one  Loan  or 
delivers  a  sum  of  money  to  another,  and  the  latter  ^^^^' 
agrees  to  return  at  a  future  time  a  sum  equivalent 
to  that  which  he  borrowed.    A  loan  for  mere  use  is 
governed  by  the  chapter  on  Loan  fok  Use. 

S  967.  A  borrower  of  money  must  pay  the  amount  Loan  to  be 
due  in  such  money  as  is  current  at  the  time  when  the  ^^i^ 
loan  becomes  due,  whether  such  money  is  worth  more  "'°"*^* 
or  less  than  the  actual  money  lent. 

Code  Lckf  2884. 

« 

§  968.  A  loan  of  money  may  be  made  with  or  Loan  nay 
without  reward,  but  is  presumed  to  be  made  for  ^±^ 
reward. 

Gillet  V.  Van  Rensselaer,  15  N.  7^  397. 

S969.  Beward  for  the  loan,  forbearance,  or  use  of  intemt, 
wliat. 

money,  or  its  equivalent,  is  called  interest. 

38 
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AnnoairaU  g  979.  When  s  rate  of  interest  is  prescribed  by  a 
law  or  contract,  without  specifying  the  period  of 
time  by  which  such  rate  is  to  be  calculated,  it  is 
to  be  deemed  an  annual  rate. 

1  R  S.,  773. 


L«Ral  inte 
rest. 


U. 


Deduction 
of  amount 
of  Interest 
in  advance. 


g  971.  Under  an  obligation  to  pay  interest,  no  rate 
being  specified,  interest  is  payable  at  the  rate  of 
seven  one-hundredths  of  the  principal  for  one  year, 
and  in  the  like  proportion  for  a  longer  or  shortejr 
time;^  but  in  the  computation  of  interest  for  less 
than  a  year,  three  hundred  and  sixty  days  are  deemed 
to  constitute  a  year.* 

'IRS.,  Ill, 
*IR  S.,  773. 

g  972.  No  greater  interest  than  is  allowed  by  the 
last  section  may  be  taken, ^  except  from  a  state  or 
corporation.* 

'IRS.,  772. 

'  By  Laws  1860,  344,  ch.  172,  corporations  are  forbidden 
to  interpose  the  defense  of  usury.  This  has  been 
construed  as  not  merely  prohibiting  them  from  set- 
ting up  usury  as  a  defense,  but  also  as  prohibiting 
them  from  maintaining  an  action  to  recover  back  the 
usury  (Butterworth  v.  O'Brien,  23  K,  K,  275;  28 
Barb.,  187);  and,  in  short,  as  a  repeal  of  the  usury 
laws  so  far  as  they  operated  In  favor  of  corporations 
(Curtis  V.  Leavitt,  16  K.  T.,  9;  Belmont  Bank  v, 
Hoge,  7  Bosto.,  643).  It  has,  however,  been  held 
that  their  sureties  can  defend  on  this  ground  (Hun- 
gerford*s  Bank  v.  Dodge,  30  Barb.,  626;  10  Abb.  Br., 
24).  The  provision  here  introduced  would  prevent 
this  from  being  done. 

g  973.  The  intwest  which  would  become  due  at 
the  end  of  the  term  for  which  a  loan  is  made,  not 
exceeding  one  year's  interest  in  all,  may  be  de- 
ducted from  the  loan  in  advance,  if  the  parties  thus 
agree. 

Marvine  v.  Hymers,  12  K  T.,  227.  Perhaps  tlie  term 
should  be  less  than  a  year  under  tins  decision.  The 
longest  term  for  which  there  is  express  authority,  is 
six  months,  but  the  decisions  have  not  laid  down 
any  precise  rule  as  to  time. 
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S974.  When  a  greater  rate  of  interest  has  been  Recovery  of 
paid  than  is  allowed  by  this  Title,  the  person  paying  S^d?ng!i" 
it  may  recover  the  excess  from  the  person  taking  it. 

1  R.  S.,  772. 

5  975.  Every  contract  by  which  a  lender  of  money  Rewrw 

,  "  ^     tlon  of  lllfr 

mtentionally^  takes  or  reserves  to  himself  therefor  Jjj^"^^^ 
any  benefit  or  advantage  whatever,  in  addition'  to  ^«:tvoid. 
the  rate  of  interest  allowed  by  this  Title,  is  voidable 
by  the  party  prejudiced  thereby.^ 

*  Intention  is  an  essential  element  of  usury  (MarVine  v 
Hjmers,  12  N.  7.,  231;  Woodruff  v.  HursoD,  32 
Barb.^  557  ;  Keys  v  Moultrie,  3  Bo8W.y  1). 

'  Thomas  v.  Murray,  34  Barb.^  157  :  Sweet  v.  Spenoe,  35 
id.,  4A ;  Cleveland  v.  Loder,  7  P^ige^  557. 

'  The  statute  (1  R.  8.y  772,  §  5),  declares  such  contracts 
"void,"  but  the  borrower  and  his  representatives 
only  (Draper  v.  Trescott,  29  Barb.,  401 ;  Elwell  v. 
Chamberlain,  4  Bosw.,  320),  or  his  sureties  (Parshall 
V.  Lamoreauz,  37  Barb.,  189;  Hungerford's  Bank  v. 
Dodge,  30  Barb.,  626;  10  Abb.  Pr.,  24),  can  object. 

$976.  A  borrower  under  a  usurious  contract  is  BightBof 
entitled  fb  recover  from  the  lender  all  that  he  irave  to  under  con- 

^  tract  reser^ 

him  under  the  same,  without  restoring*  or  paying^  ISfer"^ 
anything  to  the  lender. 

'  1  A  iSr.,  772,  773. 
'  Laws  1837,  ck.  430. 


%  977.  A  usurious  contract  may  be  made  valid  by  cure  of 
an  express  remission  of  the  usury  by  the  creditor,  in  ''""^' 
good  faith,  before  the  debt  is  due. 

This  provisiou  is  new. 

S  978.  A  loan  on  lawful  interest  is  not  avoided  by  sabseqam 
a  subsequent  agreement  to  pay  usury,  but  the  latter  ""^' 
agreement  alone  is  void. 

Carson  v.  Ingalls,  33  Barb.,  657 ;  Jackson  v.  Packard,  6 
Wend.,  415;  Hammond  v.  Hopping,  13  id,  605;  see 
Wells  V.  Cliapman,  13  Barb.,  561 ;  Bush  v.  Livingston, 
2  Cai.  Caa.,  66 ;  Swartwout  v.  Payne,  19  Johns.,  294; 
Crane  v.  Hubbtl,  7  Paige,  413. 
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TITLE  V. 


HISINQ. 


Chapter    L  Hiring  in  general 

II.  Hiring  of  real  property. 
HL  Hiring  of  personal  propertj. 


OHAPTBE  L 

HUtiNG  m  GENERAL. 

•  •  •  I 

SBOnON  979.  Hiring,  what 

980.  Products  of  thing. 

981.  Quiet  possession. 

982.  Degree  of  care,  &c.,  on  part  of  hirer. 

983.  Must  repair  injuries,  &a 

984  Thing  let  for  a  particular  purpose. 

985.  When  letter  may  terminate  the  hiring. 

986.  VHion  hirer  may  terminate  the  hiring. 

987.  When  hiring  terminates. 

988.  When  terminated  by  death,  Ac,  of  party. 

989.  Apportionment  of  hira 

5S2*'  S  979.  Hiring  is  a  contract  by  which  one  gives  to 

another  the  temporary  possession  and  use  of  property, 
other  than  money,  for  reward,  and  the  latter  agrees 
to  return  the  same  to  the  former  at  a  future  time. 

genets  of  §  980.  The  products  of  a  thing  hired,  during  the 
hiring,  belong  to  the  hirer. 

Putnam  v.  Wyley,  8  Johna^  435. 

Qniet  pes-  §  981.  An  agreement  to  let  upon  hire  binds  the 
letter  to  secure  to  the  hirer  the  quiet  possession  of 
the  thing  hired  during  the  term  of  the  hiring,  against 
all  persons  lawfully  claiming  the  same. 

Yemam  v.  Smith,  15  Nl  7!,  327 ;    Story  Bailm,y  %  383. 

DegTM  of        §  982.  The  hirer  of  a  thing  must  use  ordinary 

earCf  Ac.*  on 

part  of  hirer  care  for  its  preservation  in  safety  and  in  good  con- 
dition. 
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S  983.  The  hirer  of  a  thing  must  repaSr  all  deterio-  M?^^^ 
rations  or  injuries  thereto  occasioned  by  his  ordinary 
negligence. 

S  984.  When  a  thing  is  let  for  a  particular  purpose,  Thing  let 

for  s  pArtiA 

the  hirer  must  not  use  it  for  any  other  purpose ;  and  niMpor- 
if  he  does,  the  letter  may  hold  him  responsible  for  it« 
safety  during  such  use,  in  all  events,  or  may  treat 
the  contract  as  thereby  rescinded. 

This  is  an  established  rule  as  to  personal  property  (Fish 
V.  Ferris,-  5  DueTj  49 ;  Story  Bailm.y  %  43 ;  Columbus  v. 
Howard,  6  Oto.,  213 ;  Duncan  v.  R.  R.  Co.,  2  Rith.  L^ 
613 ;  see  Harrington  v.  Snyder,  3  Batrb.^  380).  It  may 
be  doubted  whether  the  same  rule  is  applied  to  real 
property. 

%  985.  The  letter  of  a  thing  may  terminate  the  when  iett« 
hiring,  and  reclaim  the  thing,  before  the  end  of  the  w^^  the 
term  agreed  upon : 

L  When  the  hirer  uses,  or  permits  a  use  of  the 
thing  hired,  in  a  manner  contrary  to  the  agreement 
of  the  parties ;  or, 

2.  When  the  hirer  does  not,  within  a  reasonable 
time  after  request,  make  such'  repairs  as  he  is  bound 
to  make. 

S  986.  The  hirer  of  a  thing  may  terminate  the  when  hnw 

may  tennt 

hiring  before  the  end  of  the  term  agreed  upon :  Si^ifc* 

1.  When  the  letter  does  not,  within  a  reasonable 
time  after  request,  fulfill  his  obligations,  if  any,  as  to 
placing  and  securing  the  hirer  in  the  quiet  possession 
of  the  thing  hired,  or  putting  it  into  good  condition, 
or  repairing;  or, 

2.  When  the  greater  part  of  the  thing  hired,  or 
that  part  which  was,  and  which  the  letter  had,  at  the 
time  of  the  hiring,  reason  to  believe  was,  the  material 
inducement,  to  the  hirer  to  enter  into  the  contract, 
perishes  from  any  other  cause  than  the  ordinary 
negligence  of  the  hirer. 

S  987.  The  hiring  of  a  thing  terminates :  when  hnw 

inff  tenni 

1.  At  the  end  of  the  term  agreed  upon ; 
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2.  By  the*mutual  consent  of  the  parties ; 

3.  By  the  hirer  acquiring  a  title  to  the  thing  hired, 
superior  to  that  of  the  letter ;  or, 

4.  By  the  destruction  of  the  thing  hired. 

As  to  subdivision  4,  see  Grayes  v,  Berdan,  26  K.  K,  498 
The  other  clauses  are  matters  of  course. 

S  988.  If  the  hiring  of  a  thing  is  terminable  at  the 
pleasure  of  one  of  the  parties,  it  is  terminated  by 
notice  to  the  other  of  his  death  or  incapacity  to  con- 
tract.   In  other  cases,  it  is  not  terminated  thereby. 

story  BaUm.,  g  419. 

S  989.  When  the  hiring  of  a  thing  is  terminated 
before  the  time  originally  agreed  upon,  the  hirer 
must  pay  the  due  proportion  of  the  hire  for  such  use 
as  he  has  actually  made  of  the  thing,  unless  such 
use  is  merely  nominal,  and  of  no  benefit  to  bim« 

Modided  fW>m  SUrry  on  Sailm.,  %  418,  418  a. 

See  Harring^n  v.  Snyder,  3  Barb.,  380;  George  v.  Elliott, 
2  Een.  db  Munf.^  5 ;  Dudgeon  v.  Teass,  9  Jfo.,  867 ; 
Bacot  V.  Pamell,  2  BaUey^  424;  Williams  v.  Holoombe, 
\N.  a  LoM,  365;  Redding  «.  Hall,  1  BiN»,  636;  Har- 
rison V.  Murrell,  5  Monr.,  359« 


OHAPTBE  n. 


Lotsor  to 
make  dwell- 
log  hoQse 
lit  for  lu 
pnrpoee. 


HIBIKG  OF  KBAIi  PROPEBTY. 

SionoN  990.  Lessor  to  make  dwelling  house  fit  for  its  purpose. 

991.  When  lessee  may  make  repairs,  Ac. 

992.  Term  of  hiring  when  no  limit  is  fixed. 

993.  Hiring  of  lodgings  for  indefinite  term. 

994.  Renewal  of  lease  by  lessee's  continued  posaessioii. 
996.  Notice  to  quit. 

996.  Rent,  when  payable. 

997.  Tenant  must  deliver  notice  served  on  him. 

998.  Letting  parts  of  rooms  forbidden. 

g  990.  The  lessor  of  a  building  intended  for  the 
occupation  of  human  beings  must  put  it  into  a  con- 
dition fit  for  that  purpose,  and  must  repair  all  sub- 
sequent dilapidations  thereof,  except  such  as  are 
mentioned  in  section  983. 
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This  section  chaDges  the  rule  upon  this  subject  to  con- 
form to  that  which,  notwithstanding  steady  Judicial 
adtierenoe  for  hundreds  of  years  to  tlie  adverse  doo- 
trine,  is  generally  believed  by  the  unprofessional  public 
to  bo  Uw,  and  upon  which  basis  they  almost  always 
contract.  The  very  fact  that  there  are  repeated  deci- 
sions to  the  contrary,  down  to  the  year  1861,  shows 
that  the  public  do  not  and  cannot  understand  their  jus- 
tice^  or  even  realize  their  existence.  So  familiar  a 
point  of  law  could  not  rise  agam  and  again  for  adjudi- 
cation, wdre  it  not  that  the  community  at  large  revolt 
at  every  application  of  the  rule.     A  partial  reform  has 

«  been  effected  by  the  legislature,  in  suspending  the  rent 
of  houses  destroyed  or  injured,  in  certain  cases  (Laws 
1860,  ch.  346),  aud  it  ought  to  be  carried  still  further. 

S  991.  If,  within  a  reasonable  time  after  notice  to  wheniei. 

866  may 

the  lessor  of  dilapidations  which  he  ought  to  repair,  ™*^^ 
be  neglects  to  do  so,  the  lessee  may  repair  the  same 
himself,  and  deduct  the  expense  of  such  repairs  from 
the  rent,  or  otherwise  recover  it  from  the  lessor. 

S  992.  A  hiring  of  real  property,  other  than  lodg-  Termofhip. 
ings,  is  presumed  to  extend  to  the  next  day  upon  ^^^^  ^ 
which  it  is  the  usage  of  the  place  to  make  annual 
hirings  of  real  property.  In  the  cities  of  New  York 
and  Brooklyn,  that  day  is  the  first  of  May.  In  places 
where  there  is  no  usage  on  the  subject,  such  a  hiring  is 
presumed  to  be  for  one  year  from  its  commencement. 

The  most  of  this  section  is  new.  So  far  as  relates  to 
New  York,  it  is  from  1  R,  S,,  744. 

S  993.  A  hiring  of  lodgings  for  an  unspecified  term  j5}J{f„*  **'|^ 
is  presumed  to  have  been  made  for  such  length  of  {J^°"* 
time  as  the  parties  adopt  for  the  estimation  of  the 
rent  Thus  a  hiring  at  a  weekly  rate  of  r^nt  is  pre- 
sumed to  be  for  one  week.  In  the  absence  of  any 
agreement  respecting  the  length  of  time  or  the  rent, 
the  hiring  is  presumed  to  be  monthly. 

Code  NapoUon^  1768.  See  Jones  v.  Mills,  10  C,  B.,  [K, 
8.\  788. 

§  994.  If  a  lessee  of  real  property  remains  in  pos-  Renewal  or 
session  thereof,  after  the  expiration  of  the  hiring,  and  unu'?*^ 
the  lessor  accepts  rent  from  him,  the  parties  are  pre-  "•***^^ 
Bumed  to  have  renewed  the  hiring  on  the  same  terms 
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Notice  to 


Bent,  when 
layablo. 


and  for  the  same  time,  not  exceeding  one  year,  or,  in 
the  cities  of  New  York  and  Brooklyn,  not  longer 
than  until  the  next  first  day  of  May. 

Bishop  V,  Howard,  2  B.  d:  (7.,  100 ;  see  Doe  «.  Amey,  12 
Ad,  db  El,  476;  Despard  v,  Walbridge,  15  ^  F,  374. 

g  995.  Except  in  the  cities  of  New  York  and  Brook- 
lyn, a  hiring  of  real  property,  for  a  term  not  specified 
by  the  parties,  is  deemed  to  be  renewed  as  stated  in 
the  last  section,  at  the  end  of  the  term  implied  by  law, 
unless  one  of  the  parties  gives  notice  to»the  other  of 
his  intention  to  terminate  the  same,  at  least  as  long 
before  the  expiration  thereof  as  the  term  of  the  hiring 
itself,  not  exceeding  one  month. 

See  Jones  v.  Mills,  10  C.  B.  [Ni  S.^  788. 

§  996.  The  rent  of  agricultural  and  wild  land  is 
payable  yearly  at  the  end  of  each  year.  Bents  of 
lodgings  are  payable  monthly  at  the  end  of  each 
month.  Other  rents  are  payable  quarterly  at  the  end 
of  each  quarter  Irom  the  time  the  hiring  takes  efiect, 
except  in  the  cities  of  New  York  and  Brooklyn,  where 
rents  are  payable  quarterly  on  the  first  days  of 
August,  November,  February  and  May.  The  rent 
for  a  hiring  shorter  than  the  periods  herein  specified, 
is  payable  at  the  termination  of  the  hiring. 

The  provision  concerning  the  city  of  New  York  is  from  1 
R  S^  744,  §  1,  extended  to  Brooklyn,  where  the  same 
usage  exists. 

Tenant  §^97.  Bvcry  tcuaut  who, receives  notice  of  any 

MvCT  nttioe  proceeding  to  recover  the  real  property  occupied  by 

sfirvod  oil  ^"^ 

him.  him,  or  the  possession  thereof,  must  immediately  in- 

form his  landlord  of  the  same. 

]  R.  5.,  748,  §  27. 


Letting 
parts  of 
rooInfo^ 
bidden. 


g  998.  One  who  hires  part  of  a  room,  for  a  dwell- 
ing, is  entitled  to  the  whole  of  the  room,  notwith- 
standing any  agreement  to  the  contrary ;  and  if  a 
landlord  lets  a  room  as  a  dwelling  for  more  than  one 
family,  the  person  to  whom  he  first  lets  any  part  of 
it  is  entitled  to  the  possession  of  the  whole  room  for 
the  term  agreed  upon,  and  every  tenant  in  the  build- 
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ing,  under  the  same  laudlorcl,  is  relieved  fiiom  all 
obligation  to  pay  rent-to  him. 

This  provision  is  intended  to  prevent  one  of  the  chief 
abases  of  tenement  houses.  Mere  penalties,  whether 
civil  or  criminal,  are  not  likelj  to  be  ehforoed.  But  th« 
loss  of  rent  would  be  a  punishment  that  could  bt 
enforced  bj  way  of  defense  to  an  action. 


CHAPTER  HL 

HnUNa  OF  PERSONAL  PBOPBBTY. 

figonoir  M9.  Obligatkas  of  letter  of  pecaonal  property. 

1000.  Ordinary  expenses. 

1001.  Bztraordinary  expenses. 

1002.  Return  of  thing  hired. 

1003.  Charter-party,  whaL 

S  999.  One  who  lets  personal  property  must  deliver  obligations 
it  to  the  hir^r,  secure  his  quiet  enjoyment  thereof  ^i!2mi^ 
against  all  lawful  claimants,  put  it  into  a  condition 
fit  for  the  purpose  for  which  he  lets  it,  and  repair 

all  deteriorations  thereof  not  oeciisioned  by  the  fault 
of  the  hirer,'  and  not  the  natural  result  of  its  use. 

Storv  BaUm^  %  383. 

S  1000.  A  hirer  of  personal  property  must  bear  all  oMinaiy 
such  expenses  concerning  it  as  might  naturally  be  *^i^™"^ 
foreseen  to  attend  it  during  its  use  by  him.^    All 
other  expenses  must  be  borne  by  the  letter.' 

^  See  Handford  v.  Palmer,  2  Brod.  <£  B.,  359. 
*  Story  JBaUm.,  §§  388,  389;  Harriugton  v.  Snyder,  8 
Barb.,  380. 

S  1001.  If  a  letter  fails  to  fulfill  his  obligations,  Bxtraoidi- 

"^  HMTJ  ©x- 

as  prescribed  by  section  999,  the  hirer,  after  giving  p«m^ 
him  notice  to  do  so,  if  such  notice  can  conveniently 
be  given,  may  expend  any  reasonable  amount  neces- 
sary to  make  good  the  letter's  defkult,  and  may 
recover  such  amount  from  him. 

Thus  the  hirer  of  an  animal  may  reoover  the  expense  of 
necesaary  medical  attendance  and  extra  aooommodaliona 
during  its  sickness  (Harrington  v.  Snyder,  3  Barb.,  380 ; 
Isbell  V.  Norvell,  4  GraU,,  176;  see,  however,  Redding 
V.  Hall,  1  Bihb,  536). 
39 
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Si^ired.  S 1002.  At  the  expiration  of  the  term  for  which  per- 
sonal property  is  hired,  the  hirer  miist  return  it  to  the 
letter  at  the  place  contemplated  by  the  parties  at  the 
time  of  hiring,  or  if  no  particular  place  was  so  contem- 
plated by  them,  at  the  place  which  it  was  at  that  time. 

SS^whau  S  1003.  The  contract  by  which  a  ship  is  let  is 
termed  a  charter-party.  By  it,  the  owner  may  either 
let  the  capacity  or  burden  of  the  ship,  continuing  the 
employment  of  the  owner's  master,  crew  and  equip- 
ments, or  may  surrender  the  entire  ship  to  the  char- 
terer, who  then  provides  them  himself.  The  master 
or  a  part  owner  may  be  a  charterer. 

1  Pan.  Mair.  Law^  229,  &a 


TITLE  VI. 


SERYICE. 


Obaptbb     I.  Service  with  employment 
IL  Particular  emploTment^ 
IIL  Service  without  emploTment 


OHAPTEE  L 

fiBBYIOE  WITH   EMPLOYHE29T. 

Abtiolb     I.  Definition  of  emplo}rinent 
n.  Obligations  of  the  employer, 
m  Obligations  of  the  employee. 
lY.  Termination  of  employment. 


ARTICLE  L 

DEFtmnOK  OF  !emplotmxnt. 

Bbotign  1004.  Employment,  what 

SSvwhat.  S  1004.  The  contract  of  employment  is  a  contract 
by  which  one,  who  is  called  the  employer,  engages 
another,  who  is  called  the  employee,  to  do  some- 
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tluDg  for  the  benefit  of  the  employer  or  of  a  thkd 
person. 

The  scope  of  this  chapter  is  not  confined  to  servants, 
hut  includes  factors,  brokers,  carriers,  agents,  and  all 
similar  classes  of  persons. 


ARTICLE  n. 

0BU6ATI0N8   OF  THE   BHPLOTBlU 

Sionoir  1005.  When  employer  must  indemnify  employee. 

1006.  When  not 

1007.  Employer  to  indemnify  for  his  own  negligenoe. 

S 1005.  An  employer  mnst  indemnify  his  em-  when  em- 
ployee,  except  849  prescribed  in  the  next  section,  for  fndJSnTi?* 
all  that  he  necessarily  expends  or  loses  in  direct 
consequence  of  the  discharge  of  his  duties  as  such/ 
or  of  his  obedience  to  the  directions  of  the  employer,* 
even  though  unlawful,^  unless  the  employee,  at  the 
time  of  obeying  such  directions,  believed  them  to 
be  unlawful. 

^  story  Agency,  §  336  to  §  340;  Oode  of  La.,  2991,  2993; 
Castle  V.  Noyes,  14  ^T.  F.,  332 ;  Powell  v.  Newburgh, 
19  Johm^  284;  Ramsay  v.  Gardner,  11  id.,  439; 
Adamson  v.  Jarvis,  4  Birtg.,  66 ;  Betts  v.  Gibbins,  2 
4(1  ifc  -fil,  67;  Taylor  v.  Stray,  2  C.  B.  (N.  S.\  196. 

■  Roberts  v.  Smith,  2  K  A  N.,  213. 

*  Adamson  v.  Jarvis,  4  Bing^  66;  see  Humphrys  v.  Pratt, 

6  Migh  {N.  S.\  154;  as  explained  in  Collins  v.  Evans, 
6  Q.  B.,  829,  830. 

3  1006.  An  employer  is  not  bound  to  indemnify  wiennot. 
his  employee  for  losses  suffered  by  the  latter  in  con- 
sequence of  the  ordinary  risks  of  the  business  in 
which  he  is  employed,  nor  in  consequence  of  the 
negligence  of  another  person  employed  by  the  same 
employer  in  the  same  general  business,^  unless  he  has 
neglected  to  use  ordinary  care  in  the  selection  of  the 
culpable  employee.* 

'  Sherman  v.  Rochester  k  Syracuse  R.  R.,  17  ^  !!,  156 ; 
-    Russell  V.  Hudson  River  R.  R.,  id.,  136;  Goon  «. 
Syracuse  k  Utica  R.  R.,  5  id,  492;  Boldt  v.  New 
Fork  Central  R.  R.,  18  id,  432. 

*  See  same  cases,  and  Ormond  v.  Holland,  El  B.  dt  K,  10ft 
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Employer 
U)  iodem 


§  1007.  An  employer  must  in  all  cases  indemnify 
SiJa  n4?i-*  bis  employee  for  losses  caused  by  his  own  want  of 
ordinary  care. 

Rjan  V.  Fowler,  24  N.  7.,  410;  Roberts  v.  Smith,  2  £t.  S 
N.,  213;  Keegan  v.  WeBtern  R.  R.,  8  ^.  7.,  176, 180. 


gence. 


ARTICLE  m. 


Ihitleeof 

grfttvltons 

•mplojreo. 


BaonoH  1008, 

lOU. 
1012. 
1013. 
1014. 
1015. 
1016. 
1017. 
1018. 
1019. 
1020. 
1021. 
1022. 
1023. 
1024. 
1025. 


0BU6ATI0KS   OF  THE   EMPLOYEE. 

1009,  1010.  Duties  of  gratiiitoas  emplojea. 

Duties  of  employee  for  rewsid. 

Duties  of  employee  for  his  own  benefit 

Contracts  for  service  limited  to  two  years. 

Employee  roust  obey  employer. 

Employee  to  conform  to  usage. 

Degree  of  skill  required. 

Must  use  what  skill  he  has. 

What  belongs  to  employer. 

Duty  to  account 

Employee  not  bound  to  deliver  without  demand. 

Preference  to  be  given  to  employers. 

Responsibility  of  employee  for  substitute. 

Responsibility  for  negligence. 

Surviving  employee. 

Confidential  employment 


S  1008.  One  who,  without  consideration,  undertakes 
to  do  a  service  for  another,  is  not  bound  to  perform 
the  same,  but  if  he  actually  enters  upon  its  per- 
formance, he  must  use  at  least  slight  care  and  dili- 
gence therein. 

Edson  V.  Watson,  *l  Cow.,  2T8 ;  Coggs  v.  Bernard,  9  Ld. 
Baym.^  909;  Elsee  v.  Qatward,  5  T.  H^  143;  Wilson 
V.  Brett,  11  if.  <fe  Wl,  113;  see  Nolton  v.  Western  R. 
R.,  15  N.  r.,  440. 


g  1009.  One  who,  hy  his  own  special  request,  in- 
duces another  to  intrust  him  with  the  performance  of 
a  service,  must  perform  the  same  fully.  In  other 
cases  one  who  undertakes  a  gratuitous  service  may 
relinquish  it  at  any  time. 

story  BaUm^  §  166.  This  distinction  is  recognised  by 
the  civil  law,  but  it  is  not  dear  that  it  is  admitted 
by  the  common  law.    There  is  good  reason  for  it^  since 
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a  Tolnnteer  of  this  kind  might  seriouslj  mifilead  one 
who  relied  upon  him,  and  who  would  otherwise  have 
employed  some  one  else  for  a  compensation,  and  thus 
have  been  sure  uf  the  service  he  required. 

S  1010.  A  gratuitous  employee,  who  accepts  a  writ-  m. 
ten  power  of  attorney,  must  act  under  it  so  long  as 
it  remains  in  force,  or  until  he  gives  notice  to  his  em- 
ployer that  be  will  not  do  so. 

Code  La,^  2971.  This  prorision  is  new  to  the  oommon 
law:  but  is  foipded  upon  justice.  Bj  retaining  the 
instrument,  the  attorney  keeps  in  his  hands  a  power 
Which  he  may  nse  to  the  detriment  of  his  principal, 
and  misleads  the  latter  into  the  belief  that  he  will  use 
it  for  his  benefit 

§1011.  One  who,  for  a  good  consideration,  agrees  Datiesoi 
to  serve  another,  must  perform  the  service,  and  must  fwrewaJd. 
use  ordinary  care  and  diligence  therein,  so  long  as  he 
is  thns  employed. 

Story  on  Baibn.^  §§  398,  399,  429,  442.  Ordinary  care 
aftd  diligence  are  all  that  are  required  (Johnson  v.  N.  Y. 
Central  K  R.,  31  Ba^h.,  196;  Ackley  v.  Kellogg,  8 
CW.,  223;  Brown  V.  Denison,  2  Wend,  693;  Piatt  v. 
Hibbard,  7  Ono^  49Y). 

§  1012.  One  who  is  employed  at  his  own  request  to  Datiesof 
do  that  whi6h  is  more  for  his  own  advantac^e  than  fOT^i^o^n 

°  %  benefit. 

for  that  of  his  employer,  must  use  great  care  and 
diligence  therein  to  protect  the  inter(.^st  of  the  latter. 

S  1013.  A  contract  to  render  personal  service,  other  contracts 

.  .it,  ^or  service 

toau  a  contract  ot  apprenticeship  under  sections  140,  J*j^*^*^^ 
143,  or  149,  cannot  be  enforced  against  the  employee 
beyond  the  term  of  two  years  from  the  commencement 
of  service  under  it,  but  if  the  employee  voluntarily 
continues  his  service  under  it  beyond  that  time,  the 
contract  may  be  referred  to  as  affording  a  presump- 
tive measure  of  the  compensation. 

This  section  ia  new. 

g  1014.  An  employee  must  substantially'  comply  Brnpioyee 

nut  oDey 

with  all  the  directions  of  his  employer*  concerning  employer. 
the  service  on  which  he  is  engaged,  even  though  con- 
trary to  the  provisions  of  this  Title,  except  where 
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sach  obedience  is  impossibIe^  or  anlawfiil,  or  would 
impose  new  and  unreasonable  burdens  upon  the  em- 
ployee, or  in  case  of  an  emer;y;ency  which,  according 
to  the  best  information  which  the  employee  can  with 
reasonable  diligence  obtain,  the  employer  did  not 
contemplate,  in  which  he  cannot,  with  reasonable 
diligence,  be  consulted,  and  in  which  non-compliance 
is  judged  by  the  employee,  in  good  faith,  and  in  the 
exercise  of  reasonable  discretion,  to  be  absolutely 
necessary  for  the  protectioh  of  the  employer's  inte- 
rests/ In  all  such  cases,  the  employee  must  conform 
as  nearly  to  the  directions  of  his  employer  as  may  be 
reasonably  practicable,  and  most  for  the  interest  of 
the  latter.' 

'  Substantial  and  not  literal  obedience,  is  required  (John- 
son ».  N.  y.  Central  R.  R.,  31  Barh.,  196  j  Parkhill 
v.  Imlay,  16  Wend.^  431). 

■  Evans  v.  Root,  t  N.  7.,  186;  Blot  v.  Boioeau,  3  ui,  78; 
Bruce  v.  Davenport,  36  Barh.^  349 ;  Bell  v.  Palmer, 
6  (km.,  128;  Wilson  v.  Wilson,  26  Penn.  St,  394; 
see  Johnson  v.  N.  Y.  Central  B.  R.,  31  Barb,,  196; 
Acklej  V,  Kellogg,  8  Gow.,  223 ;  Turner  v.  Mason,  14 
M.  d:  W.,  112 ;  Amor  tt.  Fearon,  9  Ad.  <ft  J5L,  548. 

■Johnson  v.  N.  Y.  Central  R.  R.,  31  Barb.,  196;  Dmm- 
mond  V.  Wood,  2  Cai.,  310. 

*  lb. ;  Story  on  Agency^  g§  85,  141,  193;  Dusar  v,  Perit, 
•  4  Binfk,  361. 

•  Johnson  v.  N.  T.  Central  R.  R.,  31  Barb.,  196. 

Anpiotree        g  1015.  An  employee  must  perform  his  service  in 
to  usage      conformity  to  the  usage  of  the  pla,ce  of  performance, 
unless  otherwise  directed  by  his  employer,  or  unless 
it  is  impracticable,  or  manifestly  injurious  to  his  em- 
ployer to  do  so. 

Story  on  Agency,  §  199 ;  Johnson  v.  N.  Y.  Central  R.  R, 
31  Barb.,  196;  see  Horton  v.  Morgan,  19  ^  K,  170. 


Bgpeeor        g  1016.  An    employee   is   bound    to   exercise  a 

^  reasonable  degree  of  skill,^  unless  his  employer  has 

notice,  before  employing  him,  of  his  want  of  skill.* 

*  Harmer  v.  Cornelius,  5  C.  B.  (N.  S.),  236 ;  Story  BailnL, 
§§  431-435 ;  see  Cuckson  v.  Stones,  I  El  A  El,  248. 

■  ShieUs  V.  Blackburne,  1  K  Backa.,  158 ;  Felt  v.  School 
Dist,  24  VI.,  297. 
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S  1017.  An  employee  is  always  bound  to  use  such  Mast  at* 
skill  as  he  possesses.  he  has. 

Wilson  V.  Bretti  II  M,  A  W,,  113. 

S  1018.  Everything  which  an  employee  acquires  what  be- 
by  virtue  of  his  employment,  except  the  compensa-  pio/er. 
tion,  if  any,  which  is  due  to  him  from  his  employer, 
belongs  to  the  latter,  whether  acquired  lawfully  or 
unlawfully,*  or  during,  or  after  the  expiration  of,*  the 
term  of  his  employment. 

^  Code  La.,  2974;  see  Tenant  v,  Elliott,  1  Boa.  dfe  P.,  3; 

Farmer  v.  Ruaaell,  id,  296;  Bousfleld  v.  WUson,  16 

KA  W:,  185. 
*  Kdmondstone  v.  Hartshome^  19  ^  Y^9, 

S  1019.  An  employee  must,  on  demand,  render  to  natj  to  •» 
his  employer  just  accounts  of  all  his  transactions  in 
the  course  of  his  service,  as  often  as  may  be  reason- 
able,^ and  must,  without  demand,  give  prompt  notice 
to  his  employer  of  everything  which  he  receives  for 
his  account.' 

'  story  on  Agmey,  g  203 ;  CoUjer  v.  Dudley,   Him.  <fe 

Bu88.,  421. 
'  Bj  DuEB,  Jm  Heubach  v.  Mollmann,  2  Dtter,  227,  262 ; 

see  Edmonstone  v.  Hart^horne,  19  ^  F.,  9. 

S  1020.  An  employee,  who  receives  anything  on  Employee 

/•  <■  •  •  •  '^         M^\         j^t  not  bound 

account  of  his  employer,  m  any  capacity  other  than  to  deiiyer 

.  ,  '■-•1.  .  without  dft 

that  of  a  mere  servant,  is  not  bound  to  deliver  it  to  «n*nd.  . 
him  until  demanded,^  and  is  not  at  liberty  to  send  it 
to  him  from  a  distance  without  demand,*  in  any 
mode  involving  greater  risk  than  its  retention  by  the 
employee  himself.^ 

'  This  seems  to  the  commissioners  to  be  the  true  princi- 
ple upon  which  the  cases  holding  a  demand  to  be 
necessary  as  against  a  factor  (Baird  v.  Walker,  12 
Barb.,  298;  Halden  v.  Crafts,  4  K  D.  Smith,  490; 
2  Abb.  Br.,  301;  Cooley  v.  Betts,  24  Wend.,  203; 
Ferris  v.  Paris,  10  Johns.,  286),  an  attorney  (Stafford 
V.  Richardson,  16  Wend.,  302;  Rathbun  v.  Ingalls, 
7  id.,  320;  Taylor  v.  Bates,  6  Oow.,  376;  Beardsley 
V.  Root,  11  Johns.,  464)  and  other  agents  (Reina  v. 
Cross,  6  CaL,  31),  are  founded.  In  Lillie  v.  Hoyt  (6 
Hill,  395),  the  rule  was  limited  to  attorneys  and 
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factora^  but  without  reaBon.  The  defendant,  in  that 
case,  seems  to  have  been  a  mere  servant.  In  Stacy 
V.  Graham  (14  N.  T.,  492;  affirming  8.  C^  3  Duer, 
444),  the  defendant  had  been  instructed  to  remit 

'  Heubach  v.  MoUmann,  2  Duer^  227. 

*  This  qualifloation  seems  to  be  only  just  to  Ae  em- 
plq(fee. 

to^fSven  S  1021.  An  employee,  who  has  any  business  to 
^oemiB^oj'  transsct  on  his  own  accoitnt,  similar  to  that  in- 
trusted to  him  by  his  employer,  must  always  give 
the  latter  the  preference.  If  intrusted  with  similar 
affairs  by  different  employers^  he  must  give  them 
preference  according  to  their  relative  urgency,  or, 
other  things  being  equal,  according  to  the  order  in 
which  they  were  committed  to  him. 

There  is  no  direct  authorify  for  these  proyisionfl^  but  the/ 
are  required  by  sound  principle. 

bufrS'em-      S  1022.  An  employee,  who  is  expressly  authorized 
SStititL    *^  employ  a  substitute,  is  liable  to  his  principal  only 
for  want  of  ordinary  care  in  his  selection.    The  sub- 
stitute is  directly  responsible  to  the  principal. 

story  on  Agency^  §  217  a. 

Betponsi-  %  1023.  An  employee,  who  is  guilty  of  a  culpable 
negifgeifce.  degree  of  negligence,  is  liable  to  his  employer  for 
the  damage  thereby  caused  to  the  latter;  and  the 
employer  is  liable  to  him,  if  the  service  is  not 
gratuitous,  for  the  value  of  such  services  only  as  are 
properly  rendered. 

snrriTing        %  1024.  Where  service  is  to  be  rendered  by  two  or 
•mp  oyee.     jj^^^  persons  jointly,  and  one  of  them  dies,  the  sur- 
vivor must  act  alone,  if  the  service  to  be  rendered  is 
such  as  he  can  rightly  perform  without  the  aid  of  the 
deceased  person,  but  not  otherwise. 

See  Story  on  Bailm.^  §  202. 

oonflden-         %  1025.  The  obligations  peculiar  to  confidential 
tw^empioy-  ^u^pi^ym^Q^g  ajg  defiticd  in  the  Title  on  Tbusts. 
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ARTICLE  IV. 

TERMINATION    OF    SMPLOYMBNT. 

SiohoH  1026.  Termination  "bj  death,  kc.^  of  employer. 
102T.  Employment,  how  terminated. 

1028.  Continuance  of  eerylce  in  certain  cases. 

1029.  Termination  at  will. 

1030.  Termination  by  employer  for  fault 

1081.  Terminotion  by  employee  for  fault. 

1082.  Compensation  of  employee  dismissed  for  canse. 
1033.  Compensation  of  employee  leaving  for  cause. 

S  1026.  Every  employment,  in  wiich  the  power  of  Termina 
the  employee  is  not  coupled  with  an  interest  in  its  d«ath.  ac, 

*r     J  ^  1  i»  of  employer 

subject,  is  terminated  by  notice  to  him  of: 

1.  The  death  of  the  employer ;  or, 

2.  His  legal  incapacity  to  contract. 

This  section  alters  the  common  law  by  continuing  the 
power  until  the  agent  has  notice  of  the  principalis 
change  of  conditioa  Such  a  rule  is  adyocated  by 
Story  {Agency^  g  495),  and  is  obviously  just. 

£  1027.  Every  employment  is  terminated :  Employ. 

1.  By  the  expiration  of  its  appointed  term ; 

2.  By  the  extinction  of  its  subject ; 

3.  By  the  death  of  the  employee ;  or, 

4.  By  his  legal  incapacity  to  act  as  such. 

5  1028.  An  employee,  unless  the  term  of  his  service  contiM- 
has  expired,  or  unless  he  has  a  right  to  discontinue  it  ^SSwei; 
at  any  time*  without  notice,  must  continue  his  service 
after  notice  of  the  death  or  incapacity  of  his  em- 
ployer, so  far  as  is  necessary  to  protect  from  serious 
injury  the  interests  of  the  employer's  successor  in 
interest,  until  a  reasonable  time  after  notice  of  the 
facts  has  been  communicated  to  such  successor.  The 
successor  must  compensate  the  employee  for  such 
service,  according  to  the  terms  of  the  contract  of 
employment. 

40 
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Tenniiijr^  S  1029.  Ad  eiuploymeDt  having  no  specified  term 
may  be  terminated  at  the  will  of  either  pariby,  on 
notice  to  the  other,  except  where  otherwise  provided 
by  this  Title. 

SUyry  Ag.,  §g  462,  476,  477 ;  Hathawaj  «.  Bennett,  10 
N,  T.f  108;  Ward  v.  Rackman,  34  Barb^  419;  see 
Beeston  v.  Colljer,  4  Bing.^  309. 

tiS™b?^      S  1030.  An  employment,  even  for  a  8i>ecified  term, 
goger  for     jjjg^y  jy^  terminated  at  any  time  by  the  employer,  in 

case  of  any  willful  breach  of  doty  by  the  employee, 
in  the  course  of  his  employment,^  or  in  case  of  his 
habitual  neglect  of  his  duty,'  or  continued  incapacity 
to  perform  it' 

'  Mc  Donald  v.  Lord,  26  Bow,  Br,,  404 ;  Lilly  v.  Elwin,  U 
Q.  B.,  742 ;  Ridgway  v,  Hungerford  Market  Ca,  3 
Ad,  A  EL,  171 ;  Turner  «.  Mason,  14  M,  <fe  W.y  112. 

*8ee  FUlieul  v,  Armstrong,  *[  Ad.  A  EL,  657 ;  Callo  v, 
Brouncker,  4  Cam.  ife  P.,  518.  A  diBmissal  may  be 
justified  on  tliese  grounds,  whether  the  employer 
knew  of  their  existence  or  not  (Spotswood  v.  Barrow, 
5  Exch,,  110). 

*  Harmer  v.  Cornelius,  h  C,  B,  (Ni  S.),  236 ;  see  Guckson 
v.  Stones,  I  EL  dt  El,  248. 

So?b?^m.  S  1031.  An  employment,  even  for  a  specified  term, 
CSft!" '"  may  be  terminated  by  the  employee  at  any  time,  in 
case  of  any  willful  or  permanent  breach  of  the  obliga- 
tions of  his  employer  to  him  as  an  employee,  or  of 
the  death  or  incapacity  of  his  employer;  subject  to  the 
provisions  of  section  1028. 

A  female  servant  was  held  justified  in  quitting  senrioe, 
on  account  of  indecent  assaults  by  her  master's  father, 
although  her  master  had  no  part  in  them ;  his  failure  to 
protect  her  being  held  sufficient  cause  for  leaving  (Pat- 
terson V.  Qage,  23  Verm.,  558)  A  servant  who,  not 
being  in  fault,  was  required  to  promise  "  to  do  better,^ 
as  k  condition  of  his  remaining,  was  held  to  hav< 
rightly  refused  to  stay  upon  those  terms  (Pritchard  v. 
Martin,  27  Miss.,  305). 

A  seaman  is  justified  in  quitting  the  ship  if  it  is  unsea- 
worthy  (Savary  v.  Clements,  8  Gray,  155;  Bucker  o. 
Klerkgeter,  1  AhboU  Adm.,  402;  Bray  v.  The  Atlanta, 
Bee  Adm.,  48),  or  if  no  provisions  are  furnished  him 
(The  Castalia,  1  Ifagg.  Adm.,  59;  Dixon  v.  The  Gyrus. 
2  Pet.  Adm.,  407),  or  if  he  is  cruelly  treated  (Ward  v. 
Ames,  9  Johrvi.,  138;  Relf  v.  The  Marian  1  PeL  Adm.\ 
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193;   The  Minerva,    I   Hogg.   Adm.,   368;  Steele  v. 
Thatcher,  Warey  94),  or  even  threatened  with  crueltj 
(Edward  v.  TreveUiok,  4k  EL  A  BL,  59). 
The  principle  upon  which  these  deciaions  are  founded  is 
evidentlj  that  stated  in  the  text 

S  1032.  An  employee,  dismissed  by  his  employer  gJJPf""^ 
for  good  caase,  is  not  entitled  to  any  comi>ensatiou  gfi^^^ 
for  services  rendered  since  the  last  day  upon  which  ^""^ 
a  payment  became  due  to  him  under  the  contract. 

'  Thus  a  derk,  whose  salary  is  payable  quarterly,  is  not 
entitled  to  any  salaiy  for  the  fraction  of  a  <)uarter,  in 
the  course  of  which  he  is  dismissed  for  cause  (Ridg^way 
V,  Hungerford  Market  Co.,  ^  Ad.  A  El,  171;  Turner 
V.  Robinson,  ^  B.  di  Ad.,  789;  6  Car.  db  P.,  16; 
Atkin  V.  Acton,  4  Gar.  dt  P.,  208).  But  he  ought  to 
recover  the  preceding  quarter's  salary,  if  not  paid. 

S  1033.  An  employee,  who  quits  the  service  of  his  g2JgJ°2; 
employer  for  good  cause,  is  entitled  to  such  propor-  fjjj,^^  ^ 
tion  of  the  compensation  which  would  become  due 
in  case  of  full  performance,  as  the  services  which  he 
has  already  rendered  bear  to  the  services  which  he 
was  to  render  as  full  performance. 

Patterson  v.  Gkge,  23  Verm.,  668;  Pritchard  v.  Martin, 
27  Miaa.,  306. 


OHAPTEE  n, 

PABTICULAB  EMPIiOYMENTS. 

Abtiolb    I.  Master  and  servant. 

IL  Agents. 
Ill  Factors, 
ly.  Shipmasters. 

v.  Mates  and  seamen. 
VL  Ships'  managers. 

ARTICLE  I. 

MASTER   AND   SERVANT. 


SsonoK  1034  Servant,  what 

1036,  1036.  Term  of  hiring. 

1037.  Renewal  of  hiring. 
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Beirant, 

WhAt 


Term  of 
liirlng. 


Benewalol 
hiring. 


Timflof 
■enrioe. 


Saonov  1038.  Time  of  service. 

1039  Servant  to  pay  over  without  demand. 
1040.  When  servant  may  be  diecharged. 

g  1034.  A  servant  is  one  who  is  employed  to  render 
personal  service  to  his  employer,  otherwise  than  in 
the  pursuit  of  an  independent  calUng,  and  who  in 
such  service  remains  entirely  undfer  the  control  and 
direction  of  the  latter,  who  is  called  his  master 

S  1035.  A  servant  is  presumed  to  have  been  hired 
fbr  such  length  of  time  as  the  parties  adopt  for  the 
estimation  of  wages.  A  hiring  at  a  yearly  rate  is 
presumed  to  be  for  one  year ;  a  hiring  at  a  daily  rate, 
for  one  day ;  a  hiring  by  piece  work,  for  no  specified 
term. 

See  Davis  v,  Marshall,  4  Law  Times  [N.  5.],  216;  6  J7.  db 
X  [Am,  ed-l  016. 

« 

§  1036.  In  the  absence  of  any^  agreemetit  as  to 
wages,  a  domestic  servant  is  presumed  to  be  hired 
by  the  month ;  a  clerk,  or  other  servant  not  merely 
mechanical,  or  agricultural,  by  the  year ;  and  lother 
servants  for  no  specified  term. 

See  Fawcett  v.  Cash,  6  B.  A  Ad.^  904. 

g  1037.  Where,  after  the  expirg^tion  of  an  agree- 
ment respecting  the  wdges  and  the  term  of  service, 
the  parties  continue  the  relation  of  master  and  ser- 
vant, they  are  presumed  to  have  renewed  the  agree- 
ment for  the  same  wages  and  term  of  service. 

Deckert  v.  Camden  t  Amboj  R.  R.,  Oen.  T^m^  St^trmm 
Cowrt,  1864. 

§  1038.  The  entire  time  of  a  domestic  servant  be- 
longs to  the  master ;  and  the  time  of  other  servants 
to  such  extent  as  is  usual  in  the  business  in  which 
they  serve,  not  exceeding  in  any  case  ten  hours  in 
the  day. 


serrantto  S  1039.  A  scrvaut  must  deliver  to  his  master,  as 
withoQtde-  soon  as  with  reasonabte  diligence  he  can  find  him, 
everything  that  he  receives  for  his  account,  without 
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demand;  but  he  is  not  bonod,. without  orders  from 
his  master,  to  send  anything  to  Iiim  through  another 
person. 

5  1040.  A  master  may  discharge  my  savant,  oth^  J2t^*'b« 
than  an  apprentice,*  whether  engaged  for  a  filled  di»«*»*'««*- 
term  or  not : 

1.  If  he  is  guilty  of  misconduct  in  the  course  of 
his  service,'  or  of  gross  immorality,  though  uncon- 
nected with  the  same  f  or, 

2.  If,  being  employed  about  the  person  of  the 
master,  or  in  a  confidential  position,  the  master  dis- 
covers that  he  has  been  guilty  of  misconduct,  before 
or  after  the  commencement  of  his  service,  of  such  a 
nature  that,  if  the  master  had  known  or  contem- 
plated it,  he  would  not  have  so  employed  him. 

'  See  Winstone  v.  Linn,  I  R  A  G.^  460. 

*  Turner  v.  Mason,  HJfA  IT.,  112;  Singer  v.  McOor- 

mick,  4  Watta  dt  5.,  266 ;  Amor  v.  Fearon,  9  Ad.  S 
EL^  648;  Oalkn  ii.  Brouncker,  4  Ca/rr.  A  P.,  618. 

*  Atkin  V.  Acton,  4  Oarr.AP,,  208;  Libhart  v.  Wood, 

1  WaUB  db  S.,  266. 


ARTICLE  n. 

AGJSNTO. 

SMmON  1041.  Agent  to  conform  to  liis  atiihoritjr. 

1042.  Most  keep  his  principal  informed. 

1043.  Collecting  agent. 

1044.  Responsibility  of  sub-agent 

S  1041.  An  agent  must  not  exceed  the  limits  of  his  Agent  to 
actual  authority,  as  defined  by  the  Title  on  Agekoy.  i^i"  *atho- 

5  1042.  An  agent  must  use  ordinary  diligence  to  Mnat  keep 
keep  his  principal  informed  of  his  acts  in  the  course  p«^  ^nform- 
of  the  agency. 

Story  on  Agency,  g  207.  He  is  not  bound  to  inform  the 
principal  of  the  reoeipt  of  instructions,  and  of  his  in- 
tention to  oomplj  therewith  (Parkhill  v.  Imlaj,  16 
Wend^4A\y 
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agent. 


Betponfi- 

blliGrof 

fub-Sfceni 
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S  1043.  An  agent,  employed  to  collect  a  negotiable 
instrament,  must  collect  it  promptly,  and  t^e  all 
measures  necessary  to  charge  the  parties  thereto,  in 
case  of  its  dishonor,^  and,  if  it  is  a  bill  of  exchange 
must  present  it  for  acceptance  with  reasonable  dili- 
gence.* 

'  Walker  v.  Bank  of  State  of  N.  Y.,  9  K.  T^  582;  Mom- 

gomeiy  Co.  Bank  v.  Albany  City  Bank,  7  «i,  459. 
*  Allen  V.  Suydam,  20  WttMLf  321. 

S  1044.  A  mere  agent  of  an  agent  is  not  respon 
Bible  as  such  to  the  principal  of  the  latter. 

ThuB,  if  A.  employs  B.  to  do  some  act,  which  B.  emploja 
0.  to  do,  0.  is  not  responfiihle  to  A.  (Montgomery  Ca 
Bank  v.  Albany  City  Bank,  7  K,  7.,  459;  Commercial 
Bank  v.  Union  Bank,  11  id,  203).  But  if  B.  employs 
0.  as  a  sub-agent  of  A.,  and  not  merely  as  hia  own 
•gent^  G.  IB  responsible  to  his  ultimate  principal 


ARTICLE  m. 


Faotor,' 
what 


FAOTOBS. 

Sionosr  1046.  Factor,  what 

1046.  Obedience  required  fh)m  factor. 
104*7.  Sales  on  credit 

1048.  Liability  of  factor  under  guaranty  commission. 

1049.  Factor  cannot  relieye  himself  from  liability. 

S  1045.  A  factor  is  an  agent  who  is  employed  by 
another  to  buy  or  sell  property  for  him^  and  is 
vested  by  the  latter  with  the  possession  of  the 
property. 


Obedience        g  1046.  A  factor  must  obey  the  instructions  of  his 

n<Iinrea  ^^ 

fromtector.  principal,  to  the  same  extent  as  any  other  employee,' 
notwithstanding  any  advances  he  may  have  made  to 
his  principal  upon  the  property  consigned  to  him,' 
except  that  if  the  principal  forbids  him  to  selP  at 
the  market  price,  he  may  nevertheless  sell  for  his 
reimbursement,  after  giving  to  his  principal  reason* 
able  notice  of  his  intention  to  do  so,  and  of  the  time 
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and  place  of  sale,  and  proceeding  in  all  respects  as  a 
pledgee.* 

*  Evans  v.  Root,  7  K  K,  186. 

'  Blot  v.  Boieeao,  3  K  K,  78^  Marfield  «.  Qoodhue,  kL, 
62;  Bell  v.  Palmer,  6  Gaw.,  128. 

'  Marfield  v.  Goodhue,  3  K  F.,  62.  The  exception  does 
not  extend  to  an  order  to  sell,  eyen  though  for  less 
than  adyances  (Bell  v.  Palmer,  6  Ckno^  128). 

« Marfield  v.  Goodhue,  ^  N.  7^  62. 

S  1047.  A  factor  may  sell  property  consigned  to  saiesoa 
him  on  such  credit  as  is  usnal,^  but,  having  once 
agreed  with  the  purchaser  upon  the  term  of  credit, 
may  not  extend  it.' 

'  1  Story  Cant,  §  160 ;  Van  Allen  «.  Vanderpoel,  6  Johma^ 
69;  McKinstry  v.  Pearsall,  3  id.,  319;  see  Robertson 
V.  Lhingston,  6  Oow^  473. 

'  Douglass  V,  Bernard,  Anth,  K  P.,  278. 

S  1048.  A  factor,  who  charges  his  principal  with  a  Liability  of 
guaranty  commission  upon  a  sale,  thereby  assumes  |^^7 
absolutely  to  pay  the  price  when  it  falls  due,  as  if  it  •*<>«'• 
were  a  debt  of  his  own,  and  not  as  a  mere  guarantor 
for  the  purchaser  ;^  but  he  does  not  thereby  assume 
any  additional  responsibility  for  the  safety  of  his 
remittance  of  the  proceeds.' 

*  Sherwood  v.  Stone,  14  y.  F.,  267  ;  Wolff  v.  Eoppel,  5 

HiU,  358 ;  affirmed  2  Dmk,  368 ;  Hastie  v.  Couturier, 

S  Exeh^  40. 

'  Henbach  v,  Mollmann,  2  J9u«r,  227 ;  Leyerioh  v.  Meigs, 

1  Cow.,  645. 

i 

S  1049.  A  factor  who  receives  property  for  sale  Factor  can- 

^  ,  f      f       •?  notrelieya 

under  a  general  agreement  or  usage  to  guaranty  ^^}^ 
the  sales,  or  the  remittance  of  the  proceeds,  cannot  ^^^^' 
relieve  himself  from  responsibility  therefor  without 
the  consent  of  his  principal. 

Heubach  «.  Mollmann,  2  Duer,  227. 
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ARTICLE  IV. 

8HIPMA8TEB8. 

Sionoir  1060.  Appointment  of  master. 
1061.  When  must  be  on  board. 
1069.  PUotage. 

1063.  Power  of  master  over  seamen. 

1064.  Power  of  master  over  passengers. 
1066.  Impressing  private  stores. 

1066.  When  may  abandon  the  ship. 

1067.  Duties  on  abandonment 

1068.  When  master  cannot  trade  on  his  own  aoooant; 

1059.  Oare  and  diligence. 

1060.  Authority  of  master. 

mSt'S  5  1050.  The  master  of  a  ship  is  appointed  by  the 

.master.       owDor,  and  holds  during  his  pleasure. 

8  Kent  Com,,  161;  Ward  v,  Ruckman,  34  Barh.,  419. 
The  French  Chde  de  Commerce^  Art  219,  provides  that 
if  a  master  who  is  dismissed  is  one  of  the  owners  of 
the  ship,  he  may  renounce  his  interest  to  the  otheri 
and  require  from  them  th^  payment  of  the  yalut 
thereof.  It  would  probably  be  just  to  establish  some 
such  provision  in  favor  of  a  master  dismissed  without 
good  cause. 

berabSSd!  S  1^1*  The  master  of  a  ship  is  bound  to  be  always 
on  board  when  entering  or  leaving  a  port,  harbor  or 
river. 

Oode  de  CJom,,  art.  227. 

Fttot^ge.  g  1052.  On  entering  or  leaving  a  port,  harbor  or 
river,  the  master  of  a  ship  must  take  a  pilot  if  one 
ofiTers  himself,  and  while  the  pilot  is  on  hoard,  tlie 
navigation  of  the  ship  devolves  on  him. 

Regulations  respeoting  pilots  pf  this  state  are  contaioed 
In  the  PouTicAL  Cod& 

Power  of         S  1053.  The  master  of  a  ship  may  enforce  the 

mawtftr  over  ».  v 

M^«n.  obedience  of  the  mate  and  seamen  to  his  lawful 
commands  by  confinement  and  other  reasonable 
corporal  punishment,  not  prohibited  by  acts  of  con- 
gress, being  responsible  for  the  abuse  of  his  power. 
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S1054.  The  master  of  a  ship  may  confine  any  Power  of 
*  "  ^     master  OTCf 

person  on  board,  during  a  voyage,  for  willful  diso-  p*»«»nge». 
bedience  to  his  lawful  commands. 

S  1055.  If,  during  a  voyage,  the  ship's  supplies  fail,  J'J5?I2'*°* 
the  master,  with  the  advice  of  the  officers,  may  com-  •^'*'- 
I>el  persons  who  have,  private  supplies  on  board  to 
surrender  them  for  the  common  want,  on  payment  of 
their  Value  or  giving  security  therefor. 

6bde  de  Com^  art  249. 

S  1056.  The  master  of  a  ship  must  not  abandon  it  when  rm 

alxuidoiitiM 

during  the  voyage,  without  the  advice  of  the  other  ship. 
officers. 

%  1057.  The  master  of  a  ship,'upon  abandoning  it,  Doties  on 

.         ..V    •■  •  n  'i.    •      •       !_•  abandon- 

must  carry  with  him,  so  far  as  it  is  m  his  power,  ment. 

the  money  and  the  most  valuable  of  the  goods  on 

board,'  under  penalty  of  being  personally  responsible. 

If  the  articles  thus  taken  are  lost  from  causes  beyond 

his  control,  he  is  exonerated  from  liability. 

CMU  dt  Oom^  art  241. 

S  1058.  The  master  of  a  ship,  who  ^igages  for  a  when 
common  profit  on  the  cargo,  must  not  trade  on  his  ^tnldeon 

his  own 

own  account,  and  if  he  doel^,  he  must  account  to  his  Mconnt. 
employer  for  all  profits  thu^  made  by  him. 

CMe  d$  Chm.f  art  2S9, 240,  modijQed  to  oonfortt  to  the 
law  of  partnership. 

S  1059.  The  master  of  a  ship  must  use  great  care  can  and 
and  diligence  in  the  performance  of  his  duties,  and  is  *"*«*''^ 
responsible  for  all  damage  occasioned  by  his  negli- 
gence, however  slight. 

Code  de  Com.^  art  221. 

S  1060.  The  authority  and  liability  of  the  master  Anthontj 
of  a  ship,  as  an  agent  for  the  owners  of  the  ship  and  ^^  °**^' 
cargo,  are  regulated  by  the  Title  on  Agbkoy. 
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ARTICLE  V. 

MATES  AND  6EAHXN. 

HaanoK  1061.  Mate,  what. 

1062.  Seamen,  what. 

1063.  Mate  and  seamenf  how  engaged  and  discharged. 
1064  Unseaworthj  TesseL 

1065.  Seamen  not  to  lose  wages  or  lien  by  agreement 

1066.  Special  agreement  with  seamen, 

1067.  Wages  depend  on  fVeigJitage. 

1068.  When  wages,  &c.,  begin. 

1069.  Wages,  where  voyage  is  broken  up  before  departun. 

1070.  Wrongful  discharge. 

1071.  Wages  when  not  lost  by  wreck. 

1072.  Certificate. 

1073.  pisabled  seamen. 

1074.  Maintenance  of  seamen  during  sickness. 

1075.  Death  on  the  voyage. 

1076.  Thefl,  Ac.,  forfeits  wages. 

1077.  Seamen  cannot  ship  goods. 

1078.  Embezzlement  and  injuries. 

1079.  Law  governing  seamen. 

Mate,  what  g  1061.  The  mate  of  a  ship  is  the  officer  next  in 
rank  to  the  master,  and  in  case  of  the  master's  dis- 
ability he  must  take  his  place.  By  so  doing,  he  does 
not  lose  any  of  his  rights  as  mate. 

2  MetCj  445. 

5J2»«nt  §  1062.  All  persons  employed  in  the  navigation  of 

a  ship,  or  upon  a  voyage,  other  than  the  master  and 
mate,  are  to  be  deemed  seamen  within  the  provisions 
of  this  Code. 

See  The  Prince  George,  3  ffagg.  Adm,^  376;  The  Jane  k 
Matilda,  1  id,  187 ;  The  Highlander,  Spragve,  688. 

Mate  and         ^  1063.  The  matc  and  seamen  of  a  ship  are  engaged 

teamen  ^  *r  o   o 

wgl^Md     ^y  ^^®  master,  and  may  be  discharged  by  him  at  any 
iischarged.  perfod  of  the  voyago,  for  willful  and  persistent  diso- 
bedience or  gross  disqualification,  but  cannot  othe^ 
wise  be  discharged  before  the  termination  of  the 
voyage. 

3  Kent  Com.,  176. 
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S  1064.  A  mate  or  seainaD  is  not  bound  to  go  to  sea  vmm^ 

Worthy 

in  a  ship  that  is  not  seaworthy ;  and  if  there  is  reason-  ▼eswu 
able  doubt  of  its  seaworthiness,  he  may  refuse  to  pro- 
ceed until  a  proper  survey  has  been  had. 

United  States  o.  GiviDgs,  Sprague^  75;  The  Hibernia, 
fd,  78. 

S  1065.  A  seaman  cannot,  by  reason  of  any  agree-  seamen  not 
ment,  be  deprived  of  his  lien  upon  the  ship,  or  of  j««««  or 
any  remedy  for  the  recovery  of  his  wages  to  which*  ■iwwneDi, 
he  would  otherwise  have  been  entitled.    Any  stipu- 
lation by  which  he  consents  to  abandon  his  right  to 
wages  in  case  of  the  loss  of  the  ship,  or  to  abandon 
any  right  he  may  have  or  obtain  in^  the  nature  of 
salvage,  is  voi4. 

Prom  13  ft  14  VicL,  c  93,  ^  53. 

g  1066.  No  special  agreement  entered  into  by  a  specini 
seaman  can  impair  any  of  his  rights,  or  add  to  any  wtosea- 
of  his  obligations,  as  defined  by  law,  unless  he  fully 
understands  the  effect  of  the  agreement,  and  receives 
a  fair  compensation  therefor. 

The  Highlander,  Sprn^niCy  510;  Brown  v.  Lull,  2  Sunm,, 
443 ;  The  Juliana,  2  Dod8.j  504;  Mary  Paulina,  SpragvA, 
45. 

%  1067.  Except  as  hereinafter  provided,  the  wages  wamd*. 
of  seamen  are  due  when,  and  so  far  only  as,  freight-  ^V^*. 
age  is  earned,^  unless  the  loss  of  freightage  is  owing 
to  the  fault  of  the  owner  or  master.' 

'  Van  Beuren  t;.  Wilson,  9  C(yw.^  158;  Icard  v.  Goold,  11 
Johns.,  279;  Porter  v.  Andrews,  9  wi,  850;  Dunnett 
V.  Tomhagen,  3  Johns.,  154 ;  see  Worth  v.  Mumford, 
1  Hat,  1. 

■  Hoyt  V.  Wildfire,  3  Johns.,  518;  Sullivan  v.  Morgan,  11 
id.,  66;  see  Murray  v.  Eellogg,  9  id.,  227. 

S  1068.  The  right  of  a  mate  or  seaman  to  wages  when 
and  provisions  begins  either  from  the  time  he  begins  Se^'.'  **" 
work,  or  from  the  time  specified  in  the  agreement  for 
his  beginning  work,  or  from  his  presence  on  board, 
whichever  first  happens. 

13  ft  14  Vict.,  c  93,  g  56. 
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Wages 
where  voy- 
age la  bro- 
ken np  be* 
fore  de- 
parture. 


Wrongful 
diachurge. 


Wages 
when  Mil 
lost  by 
wreck. 


S  1069.  Where  a  voyage  is  broken  np  before  de- 
parture of  the  shipi  the  seamen  must  b^  paid  for  the 
time  they  have  served,  and  may  retain  for  their 
indemnity  such  advances  as  they  have  received. 

Modified  from  Oode  de  Com.^  art  252. 

2  1070.  When  a  mate  or  seaman  is  wrongfully  dis- 
charged, or  is  driven  to  leave  the' ship  by  the  cruelty 
of  the  master  on  the  voyage,  it  is  then  ended  with 
respect  to  him,  and  he  may  thereupon  recover  his 
full  wages. 

2  Pars.  Mar.  Law,  674;  Ward  v.  Ames,  9  Johns.,  138; 
•The  Minerra,  I  Hogg.  Adm.,  868.  Reasonable  appre- 
hension of  cruelty  has  been  held  sufficient  excuse  for 
desertion  (Edward  v.  Trevellick,  ^  EL  A  B,,  59). 

%  1071.  In  case  of  loss  or  wreck  of  the  ship,  a  sea- 
man is  entitled  to  his  wages  up  to  the  time  of  the 
loss  or  wreck,  whether  freightage  has  been  earned  or 
not,  if  he  exerts  himself  to  the  utmost  to  save  the 
ship,  cargo  and  stores. 

This  proTision  is  substantially  enacted  in  Bngland  (Slai 
7  &  8  VicL,  c  112,  §  17),  making  the  seaman's  right 
however,  absolutely  dependent  upon  the  officer's  oe^ 
tificate. 


oertiflcate.  g  1072.  A  Certificate  from  the  master  or  chief  sur- 
viving oflSoer  of  a  ship,  to  the  effect  that  a  seaman 
exerted  himself  to  the  utmost  to  save  the  ship,  cargo, 
and  stores,  is  presumptive  evidence  of  the  fact 


IMsabled 
imen. 


S  1073.  Where  a  mate  or  seaman  is  prevented  from 
rendering  service  by  illness  or  injury,  incurred  with- 
out his  fault,^  in  the  discharge  of  his  duty  on  the 
voyage,  or  by  being  wrongfully  discharged,  or  by  a 
capture  of  the  ship,*  he  is  entitled  to  wages  notwith- 
standing; but  in  case  of  capture,  a  ratable  deduction 
for  salvage  is  to  be  made.* 

'  A  seaman  cannot  recover  wages  for  a  period  during 
which  he  was  disabled  by  his  own  fault  (Johnson  ft 
Huckins,  Sprague^  67 ;  6  Laxo  Rep.^  311). 

"  Wetmore  v.  Henshaw,  12  Johns.,  324. 

*  Wetmore  v.  Henshaw,  12  Johns,,  324. 
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§  1074.  If  a  mate -or  seaman  becomes  sick  or  dis-  Mi'me- 
abled  daring  the  voyage  without    his  fault,^   the  ^^en 

«     cj  during 

expense  of  furnishing    him   with  suitable  medical  sickDeaa. 
advice,  medicine,  attendance,  and  other  provision 
for  his  wants,  must  be  borne  by  the  ship  till  the 
close  of  the  voyage.* 

'  This  exception  to  the  rule  is  recognized  in  Johnson  v. 
Huckins,  Sprague^  67. 

*  Croncher  v.  Oakman,  3  AUen^  185;  Harden  v.  Gordon, 
2  Jfofcm,  641 ;  Freeman  v.  Baker,  1  Blakf^.  db  S, 
Adm^  382;  Walton  v.  The  Neptune,  1  Pet.  Adm., 
U2;  The  George,  1  Sumn.,  151;  Reed  v.  Ganfield, 
ul,  197;  Brown  v.  Overton,  Sprague,  462;  The 
Forrest,  Waref  420;  Knight  o.  Parsons,  Sjrraguej  279. 

§  1075.  K  a  mate  or  seaman  dies  during  the  voy-  Death  on 
age,  his  personal  representatives  are  entitled  to  his     "^**^**^ 
wages  to  the  time  of  his  death,  if  he  would  have  been 
entitled  to  them  had  he  lived  to  the  end  of  the  voyage. 

(J  1076.  Desertion  of  the  ship  without  canse,  or  a  Then.  *c^ 

forfeits 

justifiable   discharge    by    the    master    during   the  ^<«««- 
voyage,  for  misconduct,  or  a  theft  of  any  part  of 
the  cargo  or  appurtenances  of  the  ship,  or  a  willful 
injnry  thereto  or  to  the  ship,  forfeits  all  wages  due 
for  the  voyage  to  a  mate  or  seaman  thus  in  fault. 

Spencer  v.   Eustis,  21   Jfe.,  519;   Coffin  v.  Jenkins,  3 
Story^  108 ;  Cloutman  v.  Tiinison,  1  Sumn.f  373. 

S  1077.  A  mate  or  seaman  may  not,  under  any  pre-  seamen 
text,  ship  goods  on  his  own  account,  without  permis-  goods. 
sion  from  the  master. 

Code  de  On^.,  art  961. 

§  1078.  K  any  part  of  the  cargo  or  appurtenances  Embeai*. 
of  a  ship  is  embezzled  or  injured  by  the  mate  or  a  SjoriM. 
seaman,  the  offender,  or,  if  it  is  not  known  which  is 
the  offender,  all  those  of  whom  negligence  or  fault 
mpy  be  presumed,  must  make  good  the  loss. 

Lewis  V.  Davis,  3  John$.^  17 ;  Spurr  v.  Pearson,  1  Maas.^  104. 

S  1079.  The   shipment   of  officers    and   seamen,  LawgoT- 
and  their  rights  and  duties*  are  further  regulated  by  ^^ 
acts  of  congress. 
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Manager, 
what. 


Duties  of 
manager. 


Compenaa* 
tion. 


ARTICLE  VI. 

ships'  hanaoebs. 

Section  1080.  Manager,  what. 

1081.  Duties  of  manager. 

1082.  Compensation. 

g  1080.  The  general  agent  for  the  owners,  in  re- 
spect to  the  care  of  a  ship  and  freight,  is  called  the 
manager ;  if  he  is  a  part  owner  he  is  also  called  the 
managing  owner. 

The  commissioners  have  preferred  not  to  use  the  phrase 
"  ship's  husband." 

S  1081.  Unless  otherwise  directed,  it  is  the  duty  ot 
the  manager  of  a  ship  to  provide  for  the  complete  sea- 
worthiness of  the  ship ;  to  take  care  of  it  in  port ; 
to  see  that  it  is  provided  with  necessary  papers,  with 
a  proper  master,  mate  and  crew,  and  supplies  of  pro- 
visions and  stores. 

§  1082.  A  managing  owner  is  presumed  to  have  no 
right  to  compensation  for  his  own  services. 

Benson  v.  Heathom,  1  Toung  db  0^  326 ;  Smith  v.  Laj,  3 
Kay  (k  Johns.,  105. 


CHAPTER  m. 


Voluntary 
Interferenoa 
with  pro- 
perty. 


SEEVICB  WITHOUT  EMPIiOYMENT. 

Section  1083.  Voluntary  interference  with  property 
1084.  Salvage. 

S  1083.  One  who  officiously,  and  without  the  con- 
sent of  the  real  or  apparent  ownei*  of  a  thing,  takea 
it  into  his  possession,  for  the  purpose  of  rendering  a 
service  about  it,  must  complete  such  service,  and  use 
ordinary  care,  diligence  and  reasonable  skill  about 
the  same.  He  is  not  entitled  to  any  compensation 
for  his  service  or  expenses,  except  that  he  may  deduct 
actual  and  necessary  expenses,  incurred  by  him  about 
such  service,  from  any  profits  which  his  service  has 
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caused  the  thing  to  acquire  for  its  owner,  and  must 
account  to  the  owner  for  the  residue. 

S  1084.  Any  person,  other  than  the  master,  mate,  saivagt 
or  a  seaman  thereof,  who  rescues  a  ship,  her  appurte- 
nances, or  cargo,  from  danger,  is  entitled  to  a  reason- 
able compensation  therefor,  to  be  paid  out  of  the 
property  saved.  He  has  a  lien  for  such  claim,  which 
is  regulated  by  the  Title  on  Liens. 

Baker  v.  Hoag,  1  Nl  Z,  667. 


TITLE  VIL 

CABRUQE. 

ChiAPTiB    I.  Carriage  in  general 
n.  Carriage  of  persona, 
nL  Carriage  of  property. 
lY.  Carriage  of  messages 
y.  Common  carriers. 


OHAPTEE  L 

OABRIAGB  or  GENEBAL. 

BwmoH  1086.  Contract  of  carriage. 

1086^  I>ifferent  kinds  of  carriers. 

1087.  Marine  and  inland  carriers^  what 

1088.  Carriers  hj  railroad  and  steamboat 

1089.  Carriers  by  se& 

1090.  Obligations  of  gratuitous  carriers. 

1091.  Obligations  of  gratuitous  carrier  who  has  begun  to  carry. 

5  1085.  The  contract  of  carriage  is  a  contract  for  contnuA  of 
the  conveyance  of  property,  persons,  or  messages,  ••"**«* 
'from  one  place  to  another. 

5  1086.  Carriage  is  either:  ^,^,^^4 

IT    1        J  kinds  of 

•  Inland;   or,  carriers. 

2.  Marine. 

S  1087.  Oarriers  upon  the  ocean,  upon  arms  of  the  Marine  and 
sea,  upon   the  great  lakes  Ontario,  Erie,  Huron,  rienlwhai 
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Michigan  ^.nd  Superior,  aod  upon  the  rivers  aod 
canals  connecting  those  lakes  with  each  other,  are 
marine  carriers.    All  others  are  inland  carriers. 

SilJSd  iSd      S 1088.  Eights  and  dutieft  peculiar  to  carriers  by  rail- 
Bteamboat.   ^^^y  j^^^  ateamors,  are  defined  in  the  Pomtioal  Codb. 

CMTien  by       g  1089.  Eights  and  duties  peculiar  to  carriers  by 
sea,  are  defined  by  acts  of  congress, 

?f*SSSi?'      S  1090.  Carriers  without  reward  are  subject  to  the 
rSJT"       same  rules  as  employees  without  reward,  except  so 
far  as*  is  otherwise  provided  by  this  Title. 

o?mtnf°*      5  1091,  A  carrier  without  reward,  who  has  begun 

wholS?*'   to  perform  his  undertaking,  must  complete  it  in  like 

^^^     manner  as  if  he  had  received  a  reward,  unless  he 

restores  the  person  or  things  carried  to  as  favorable  a 

position  as  before  he  commenced  the  carriage.^ 

1  This  is  intoadad  to  indude  messages  as  well  ss  propertf. 

'  It  woukL  be  manifiMtV  unreasonable  to  allow  a  railway 
company  to  eject  a  passenger  upon  a  free  ticket^ 
when  he  had  made  only  half  his  journey.  On  the 
other  hand,  there  would  be  no  injustioe  in  a  refusal 
to  allow  him  t«  start  upon  the  journey. 


OHAPTBB  n. 

GABBIAGB  Oi*  PBBSOKB. 

Abhols  L  Gratuitous  carria^. 
IL  Gaxriage /or  reward. 

ARTICLE  L 

GBATUrrOUS   CABBIAGB   OF  PEBSOKS. 
BsonON  1092.  Degree  of  care  required. 

Degree  of        g  1092.  A  Carrier  of  persons  without  reward  must 
quired.       ^g^  Ordinary  care  and  diligence  for  their  safe  carriage* 

As  extreme  care  is  required  of  carriers  for  reward  (see 
section  1093)  out  of  regard  for  human  life,  it  seems  to 
ibUow  that  at  least  ordinary  care  should  be  required 
of  gratuitous  carriers. 
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ARTICLE  II. 

J 

CABBIAGE  FOB   BBWABD. 

SsonoK  1093.  General  duties  of  carrier. 
1094.  Vehicles. 

109&.  Kot  to  overload  his  yehiclesL 
1096.  Treatment  of  passeogers. 
109*7.  Rate  of  speed  and  delajs. 

5  1093.  A  carrier  of  persons  for  reward  must  use  ocm^i  , 
the  utmost  care  and  diligence  for  their  safe  carriage,  <^*"*«'- 
must  provide  everything  necessary  for  that  purpose, 
and  must  exercise  to  that  end  a  reasonable  degree 
of  skill. 

Ang.  on  Oarr.,  §§  521-523,  534^539;  Edgerton  v.  N.  Y. 
ft  Harlem  R.  R.,  35  Barb.f  193 ;  Bowen  v.  K.  Y.  Cen- 
tral R.  R.,  18  i^  T,  408. 

S  1094.  A  carrier  of  persona  for  reward  is  bound  vehid«. 
to  provide  vehicles  safe  and  fit  for  the  purposes  to 
which  they  are  put,  and  is  not  excused  for  default  in 
this  respect  by  any  degree  oi  care. 

Alden  v.  New  York  Central  R.  R.  Co.,  26  ^:  K,  102 ;  see 
Hegeman  v.  Western  R.  R.,  13  ui,  9 ;  Sharp  v,  Gtrey^ 
9  Bing,f  46*7 ;  but  see  Ingalls  v.  Bills,  9  Jfbfc.,  1. 

S  1095.  A  carrier  of  persons  fbr  reward  must  not  Not  to  orw 

^  load  hlB 

overcrowd  or  overload  his  vehicle.  Tiiiiciet. 

AngeU  on  Caar^  §  528 ;  Derwort  v.  Loomer,  21  Oown.^  245. 

S  1096.  A  carrier  of  persons  for  reward  must  fA^e  Treatment 

^  ^  o  ofpasaen- 

to  passengers  all  such  accommodations  as  are  usual  sen. 
and  reasonable,^  must  treat  them  with  civility,'  and 
give  them  a  reasonable  degree  of  attention.^ 

'  ^ary  on  Baihn.,  §  697 ;  Ang.  on  Oarr.,  %  533. 

'  Story  on  Contracts^  %196h. ;  Chamberlain  v.  Chandler, 

3  JfoMfl,  242. 
'  See  Hall  v.  Oonn.  Steamboait  Co.,  13  Ccmn.,  319. 

# 

5  1097.  A  carrier  of  persons  for  reward  must  travel  R«te  rf  ^ 

^  speed  and 

at  a  reasonable  rate  of  speed,  and  without  any  un-  delays. 
reasonable  delay,  or  deviation  from  his  proper  route. 

42 


J 
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CHAPTER  m. 

CABEIAGB  OP  PEOPEETT. 

AfiTiOLis  I.  GreDeral  definitions. 

II.  Obligations  of  the  carrier. 
TIL  Bill  of  lading. 
IV.  Freightage. 

y.  General  average. 


ARTICLE  L 

GENERAL    DEFUnTIONS. 

SacnoN  1098.  Freight,  oonsignor,  ftc,  what. 

'"^p*  .        §  1098.  Property    carried    is    called   freight,  the 

Ac.,  what,    reward,  if  any>  to  be  paid  for  its  carriage  is  called 

freightage,'  the  person  who  delivers  the  freight  to  the 

carrier  is  called  the  consignor,  and  the  person  to 

whom  it  is  to'  be  delivered  is  called  the  consignee. 

'  See  note  to  section  1449. 


ARTICLE  n. 

OBLIQATIONS   OF    THE    CABBIEB. 

BxonoN  1099.  Care  and  diligence  required  of  carriers. 

1100.  Carrier  to  obey  directions. 

1101.  Conflict  of  orders. 

1102.  Stowage,  deviation  &c. 

1103.  Delivery  of  freight 

1104.  Place  of  delivery. 

1105.  Obligations  of  carrier  when  freight  is  not  delivered  to 

consignee. 

1106.  How  carrier  may  terminate  his  liability. 

1107.  When  consignee  cannot  be  found. 

Care  and         §  1099.  A  Carrier  of  property  for  reward  must  use 
r«qnff^of   at  Icast  Ordinary  care  and  diligence  in  the  perform- 
ance of  all  his  duties.    A  carrier  without  reward 
must  use  at  least  slight  care  and  diligence. 
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S  liOO.  A  carrier  must  comply  withv  the  directions  SST^dii^ 
of  the  consignor  or'  consignee,  to  the  same  extent  that  ******•• 
an  employee  is  bound  to  comply  with  those  of  his 
employer. 

Johnson  v.  Hudson  River  B.  R,  31  JBarb,^  196;  Acklej 
V.  Kellogg,  8  C(no,j  223. 

g  1101.  When  the  directions  of  a  cdnsigrior  and  ^^^ 
consignee  are  conflicting,  the  carrier  must  comply 
with  those  of  the  consignor  in  respect  to  all  matters 
except  the  delivery  of  the  freight,  as  to  which  he 
must  comply  with  the  directions  of  the  consignee,^ 
unless  the  consignor  has  specially  forbidden  the 
carrier  to  receive  orders  from  the  consignee  inconsis- 
tent with  his  own.' 

'  Bartlett  v.  London  and  N.  W.  Railway  Co.,  1  K  d:  Ni, 

400 ;  Sweet  v.  Barney.  23  K.  K,  336. 
*  See  looker  v.  Qonner,  2  MIL,  71. 

g  1102.  A  marine  carrier  must  not  stow  freight  JJJ^JJfJ* 
upon  deck  during  the  voyage,  except  where  it  is  usual  *«• 
to  do  so,  nor  make  any  improper  deviation  from  or 
delay  in  the  voyage,  nor  do  any  other  unnecessary 
act  which  would  avoid  an  insurance  in  the  usual    . 
form  upon  the  freight. 

Code  de  Commerce,  art  229. 

.§  1103.  A  carrier  of  property  must  deliver  it  to  the  g^^^^®' 
consignee,  at  the  place  to  which  it  is  addressed,  in 
the  manner  usual  at  that  place. 

g  1104.  If  there  is  no  usage  to  the  contrary  at  the  J^^^ 
place  of  delivery,  freight  must  be  delivered  as  follows : 

1.  If  carried  upon  a  railway  owned  or  managed  by 
the  carrier,  it  may  be  delivered  at  the  station  nearest 
the  place  to  which  it  is  addressed  ;^ 

2.  If  carried  by  sea  from  a  foreign  country,  it  may 
be  delivered  at  the  wharf  where  the  ship  moors, 
within  a  reasonable  distance  from  the  place  of  address; 
or,  if  there  is  no  wharf,  on  board  a  lighter  alongside 
tho  ship ;'  or, 
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3.  In  other  cases,  it  must  be  delivered  to  the  con- 
signee or  his  agent,  personally,^  if  either  can,  with 
reasonable  diligence,  be  found. 

*  Norway  Plains  Co.  v.  Boston  A  Me.  B.  R.  Co.,  1  Gray^ 

263 ;  see  Smith  «.  Nashua,  ^,  R.  R.  Co.,  1  FosL  [.V. 
Kl  86. 

'  See  Rowland  v.  Miln,  2  Hilt.,  160 ;  Hyde  v.  Treut,  Ac, 
Nav.  Co.,  5  T.  R,  389 ;  Dixon  v.  Dunham,  li  /Z2L,  324 ; 
Crawford  v.  Clark,  15  tdL,  361 ;  Cope  v.  CordoTH,  1 
Bowie,  203.  The  oarrier  is  not  bound  to  take  the 
goods  to  the  wharf  actually  neafest  the  consignee 
(Chickering  v.  Fowler,  4  Pick.^  371). 

'  See  Haslam  v.  Adams  Express  Co.,  6  Sostv^  235 ; 
Ostrander  v.  Brown,  15  Johns.,  39;  Hemphill  v. 
Chenie,  6  Waits  d;  5.,  62.     . 

obHg»tiont      g  1105.  If,  for  any  reason,  a  carrier  does  not  deliver 

of  carrier  *'  »  •»  ' 

ftJirfit  18  freight  to  the  consignee  or  his  agent  personally,  he 
ed  to  con"'  niust  givo  noticc  to  the  consignee  of  its  arrival,  and 
»ignc«-        ]j^p  ^Yie  same  in  safety,  upon  his  responsibility  as  a 

carrier,  until  the  consignee  has  had  a  reasonable  time 

to  remove  it. 

Price  V.  Powell,  3  ^  Z,  322;  Bourne  v.  Gatliffo,  3  Jf.  ifc 
G.,  643;  7  id.,  850;  U  01  <k  Fin.,  46;  Kohn  v.  Pack- 
ard, a  La,,  224. 

Howcarrier  §  1106.  If  a  consignec  does  not  accept  and  remove 
sate  his       freight  within  a  reasonable  time  after  the  carrier  has 

Mabillty.  ^ 

fulfilled  his  obligation  to  deliver,  or  duly  offered  to 
fulfill  the  same,  the  carrier  may  exonerate  himself 
fto.m  ftirther  liability  by  placing  the  freight  in  a 
suitable  warehouse,^  on  storage,  and  giving  notice 
thereof  to  the  consignee.' 

'  A  oarrier  ia  not  forced  to  keep  goous  which  the  oon> 
signee  refuses  or  neglects  to  taka  But  he  must  do 
some  act  clearly  indicating  the  termination  of  his 
relation  as  carrier.  If  he  keeps  the  goods  on  bis 
vehicle,  he  cannot  claim  to  do  so  as  a  warehouseman 
(Goold  V.  Cliapin,  20  K  K,  259). 

*  Notice  must  be  g^ven  (see  Rowland  v.  Miln,  2  EUt^ 

150)l 

iu^McS'.  S  1107.  If  a  consignee  of  freight  cannot,  with 
fom^        reasonable  diligence,  be  found,  the  carrier  may  place 
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» 

it  in  a  suitable  wareboase  for  bis  account,  but  must 
give  notice  tbereof  tb  the  consignor. 

Fisk  V.  Newton,  1  Iknio^  46 ;  approved,  Rowland  v.  Hiln, 
2  mU.,  150;  Bee  Goola  v.  Cbapin,  20  N,  Z,  269L 


ARTICLE  m. 

BILL   OF  LADING. 

Sionov  1108.  Bill  of  lading,  what 

1108^  1110.  Bill  of  lading  negotiable. 

1111.  Bffect  of  bill  of  lading  on  rights,  dux,  of  carrier. 

1112.  Bills  of  lading  to  be  given  to  oonaignor. 

Ills.  Carrier  exonerated  hy  delivery  according  to  bill  of  lading. 
1114.  Carrier  maj  demand  surrender  of  blU  of  lading  before  de- 
livery. 

S  1108.  A  bill  of  lading  is  an  instniment  in  writ-  biu  of 

"^  °  lading* 

ing,  signed  by  a  carrier  or  his  agent,  describing  the  ^^^^ 
freight  so  as  to  identify  it,  stating  the  name  of  the 
consignor,  the  terms  of  the  contract  for  carriage,  and 
agreeing  or  directing  that  the  freight  be  delivered  to 
the«order  or  assigns  of  a  si>ecified  person  at  a  specified 
place. 

Holbrook  v.  Yose,  6  Bosw.,  76,  109. 

S  1109.  All  the.  title  to  the  freight  which  the  first  Bm  of 
holder  of  a  bill  of  lading  had  when  he  received  it,  negotiable. 
passes  to  every  subsequent  indorsee  thereof  in  good 
faith  and  for  value,  in  the  ordinary  course  of  business, 
with  like  effect  and  in  like  manner  as  in  the  case  of 
a  bill  of  exchange. 

This  provision  is  conformable  to  the  general  intention  of 
merchants,  and  it  is  not  certain  that  it  is  oot  the  law 
of  this  state  (see  Dows  v.  Greene,  24  IT.  K,  638; 
Dows  «..  Bush,  28  Barb.,  185:  but  compare  Dows  «. 
Ferrin,  16  N.  7^  332).  A  provision,  somewhat  similar, 
has  been  enacted  in  England  (18  k  19  Vtct,  c.  Ill); 
and  in  this  state  (Lawi  1859,  ch.  363). 

g  1110.  When  a  bill  of  lading  is  made  to  "  bearer,"  i^. 
or  in  equivalent  terms,  a  simple  transfer  thereof  by 
delivery  conveys  the  same  title  as  an  indorsement. . 
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S  1111.  A  bill  of  ladiDg  does  not  alter  the  lights 
r^ht?,  Ac,  ^^  obligations  of  the  carrier,  as  'defined  in  this  chap- 
orcarriep.    ^^.^  unloss  it  is  pUinly  inconsistent  therewith. 


Bill  of  lad- 
ing to  be 
given  to 
consignor. 


Carrier  ex- 
onerated by 
delivery 
according 
to  bill  or 
lading. 


Carrier  may 
demand 
enrrender 
of  bill  of 
lading  be- 
fore 
delivery. 


§  1112.  A  carrier  must  subscribe  and  deliver  to  the 
consignor,  on  demand,  any  reasonable  number  of  bills 
of  lading,  of  the  same  tenor,  expressing  truly  the  origi- 
nal contract  for  carriage ;  and  if  he  refuses  to  do  so,  the 
consignor  may  take  the  freight  from  him,  and  recover 
from  him  besides, all  damage  thereby  occasioned. 

S  1113.  A  carrier  is  exonerated  from  liability  for 
freight,  by  delivery  thereof,  in  good  faith,  to  any 
holder  of  a  bill  of  lading  therefor,  properly  indorsed, 
or  made  in  favor  of  the  bearer. 

This  is  a  neoessary  result  of  §  1109. 

^  1114.  When  a  carrier  has  given  a  bill  of  lading,  or 
other  instrument  substantially  equivalent  thereto,  he 
may  require  its  surrender,  or  a  reasonable  indemnity 
against  claims  thereon,  before  delivering  the  freight. 

Howard  v,  Sbepperd,  9  (7.  B.,  297. 


ARTICLE  IV. 

FBBIOHTAOS. 

SionON  1115.  When  freightage  is  to  be  paid. 

1116.  Consignor,  when  liable  for  freightage, 
int.  Consignee,  when  liable. 

1118.  Natural  increase  of  freight 

1119,  1120.  Apportionment  bj  contract. 
1121.  Apportionment  according  to  distance. 

'  1122.  Freight  carried  further  than  agreed,  to* 
1 1 23.  Carrier*s  lien  for  freightage. 

§  1115.  A  carrier  may  require  his  freightage  to  be 
paid  upon  his  receiving  the  freight ;  but  if  he  does 
not  demand  it  then,  he  cannot  until  he  is  ready  to 
deliver  the  freight  to  the  consignee. 

See  Wyld  v.  Pickford,  8  Jf.  cfe  TT.,  443,  458. 

ShS^a&a      S  1116.  The  consignor  of  freight  is  presumed  to  be 

torjreighi-    jiable  for  the  freightage,  but  if  the  contract  between 

him  and  the  carrier  provides  that  the    consignee 


When 
freightage 
Ib  to  be 
paid. 
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shall  pay  it,  and  the  carrier  allows  the  consignee  to 
take  the  freight,  he  cannot  afterwards  recover  the 
freightage  from  the  consignor. 

S  1117.  The  consignee  of  freight  is  liable  for  the  SjJJSgJfJj^^ 
freightage,  if  he  accepts  the*  freight  with  notice  of 
the  intention  of  the  consignor  that  he  should  pay  it. 

Merrick  v.  Gordon,  20  y.  T,  93. 

§  1118.  No  freightage  can  be  charged  upon  the  Natural 
natural  increase  of  freight.  tteighu 

1  Pars.  MarU.  Law,  149,  150. 

S  1119.  If  freightage  is  apportioned  by  a  bill  of  Apportion. 

ment  by 

lading  or  other  contract  made  between  a  consignor  contract 
and  carrier,  the  carrier  is  entitled  to  payment,  accord- 
ing to  the  apportionment,  for  so  much  as  he  de- 
livers. 

S  1120.  If  a  part  of  the  freight  is  accepted  by  a  u. 
x>iLsignee,  without  a  specific  objection  that  the  rest  is 
not  delivered,  the  freightage  must  be  apportioned 
and  paid  as  to  that  part,  though  not  apportioned^  in 
the  original  contract. 

1  Para,  MariL  Law,  149. 

§  1121.  If  a  consignee  voluntarily  receives  freight  ^ppJ^®"* 
at  a  place  short  of  the  one  appointed  for  delivery,  §J[gJS^**' 
the  carrier  is  entitled  to  a  just  proportion  of  the 
freightage,  according  to  distance.^  If  the  carrier, 
being  ready  and  willing,  offers  to  complete  the  transit, 
he  is  entitled  to  the  full  freightage.'  If  he  does  not 
thns  offer  completion,  and  the  consignee  receives 
the  freight  only  from  necessity,  the  carrier  is  not 
entitled  to  any  freightage.^ 

'  Afiff.  on  Oar.,  §  404;  KinsmAn  v.  N.  T.  Mutual  Infl. 
Co.,  6  Bo9w.,  460. 

*  YioleU  V.  Stettinius,  5  Oranek,  0.  C,  659. 

*  Ang.  on  Car.,  §  407. 

S  1122.  If  freight  is  carried  further,  or  more  expedi-  JJjJfJJ^ 
tiously,  than  was  agi*eed  upon  by  the  parties,  the  ^^^ 
carrier  is  not  entitled  to  additional  compensationi 
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and  cannot  refuse  to  deliver  it,  on  the  demand  of  the 
consignee,  at  the  place  and  time  of  its  arrival. 


CAirier^t 
lien  for 


g  1123.  A  carrier  has  a  lien  for  freightage,  which 
fr^iiiitic*.   jg  regulated  by  the  Title  on  Libks. 


ARTICLE  V. 


Jettison 
and  general 
average, 
what. 


Order  of 

jettison. 


By  wbom 
made. 


GEKEBAL  AYSBA6S. 

« 

SBonoir  1124.  Jettison  and  general  ayerage,  what 
1126.  Order  of  jettison. 

1126.  By  whom  made. 

1127.  Loss,  how  borne. 

1128.  Oeneral  average  loss,  how  adjusted. 

1129.  Yalaea,  how  ascertained. 
1180.  ThingB  stowed  on  deck. 

1131.  Application  of  the  foregoing  rules. 

5  1124.  A  carrier  by  water  may,  when  in  case  of 
extreme  peril  it  is  necessary  for  the  safety  of  the  ship 
or  cargo,  throw  overboard,  or  otherwise  sacrifice,  any 
or^all  of  the  cargo  or  appurtenances  of  the  ship. 
Throwing  property  overboard  for  such  porpose  is 
called  jettison,  and  the  loss  incurred  thereby  is  called 
a  general  average  loss. 

Lawrence  v,  Mintum,  17  Sow*  [{7.  &},  100. 

§  1125.  A  jettison  must  begin  with  the  most  bulky 
and  least  valuable  articles,  so  far  as  possible. 

Code  de  Cammercej  art  411. 

g  1126.  A  jettison  can  be  made  only  by  authority 
of  the  master  of  a  ship,  except  in  case  of  his  disabil- 
ity, or  of  an  overruling  necessity,  when  it  may  be 
made  by  any  other  person. 

3  Keat  Cum.,  233. 


Low,  how 
borne. 


g  1127.  The  loss  incurred  by  a  jettison,  when  law- 
fully made,  must  be  borne  in  due  proportion  by  all 
that  part  ot  the  ship,    appurtenances,    freightage 
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aud  cargo,  for  the  benefit  of  which  the  sacrifice  is 
made,'  as  well  as  by  the  owner  of  the  thing  sacrificed.' 

'Barnard  V.  Adama,  10  How,  [U.  8.\  270,  303. 
'Lee  V,  UrinDell,  6  Ihur,  431 ;  Simonda  v.  White,  2  B.  A 
(7.,  806. 

S  1128.  The  proportions  in  which  a  general  average  General 
loss  is  to  be  borne,  must  be  ascertained  by  an  adjust-  ^^^^ 
ment,  in  which  the  owner  of  each  separate  interest  is 
to  be  charged  with  such  proportion  of  the  value  of 
the  thing  lost,  as  .the  value  of  his  part  of  the  property 
affiacted  bears  to  the  value  of  the  whole.'  But  an 
adju^ment  made  at  the  end  of  the  voyage,  if  valid 
there,  is  valid  everywhere.' 

'3  Kent  Ocm.,  282. 

•Simonda  t;.  White,  2  B.  &  C,  805.. 

5  1129.  In  estimating  values  for  the  purpose  of  a  vaiucthow 
general  average,  the  ship  and  appurtenances  must  be 
valued  as  at  the  end  of,  the  voyage,  the  freightage  at 
one^half  the  amount  due  on  delivery,  and  the  cargo 
as  at  the  time  and  place  of  its  discharge ;  adding,  in 
each  case,  the  amount  made  good  by  contribution. 

See  3  KerU  Cam.,  242;  6  Duer,  429-;  1  Col,  673;  2 
Serg.  db  R.,  229. 

S  1130.  The  owner  of  things  stowed  on  deck,  in  Thinga 

i  stowdd  on 

case  of  their  jettison,  is  entitled  to  the  benefit  of  a  deck. 
general  average  contribution  only  in  case  it  is  usual 
to  stow  such  things  on  deck  upon  such  a  voyage. 

Lawrence  v.  Minturn,  17  How,  [U.  &],  100;  Sayward  v. 
Stevens,  3  Qray,  97 ;  Smith  v.  Wright,  1  Cainea,  43 ; 
Lenox  v.  United  Lib.  Co.,  3  Johns.  Cos.,  178;  Harris 
V.  Moody,  4  Bosw.,  210;  Gould  v.  Oliver,  4  Bing.  N.  a, 
134;  S.  0.  again,  1  M.  A  G.,  208;  Milward  v.  Hibbert, 
3  Q.  B.,  120. 

5  1131.  The  rules  herein  stated  concerning  jettison  Angicatioa 
are  equally  applicable  to  every  other  voluntary  sacri-  ^^^  ™^- 
fice  of  property  on  a  ship,  or  expense  necessarily 
incurred,  for  the  preservation  of  the  ship  and  cargo 
firom  extraordinary  perils. 

Birkley  v.  Preagrave,  1  Ea$t,  228 ;  Code  de  Oot/l,  440. 
48 
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OHAPTBE  rV. 

OABRIAGE  OF  MESSAGES. 

SiOTioir  1132.  Obligations  of  carrier  of  messages. 

1133.  Degree  of  care  and  diligence  required. 

^wigtiont      g  1132.  A  carrier  of  messages  for  reward  must  de- 
mMBagM.    jjy^j  them  at  the  place  to  which  they  are  addressed, 
or  to  the  persons  for  whom  they  are  intended. 

dn^  of        g  1133.  A  carrier  of  messages  for  reward  mi]3t  use 
^vM.     great  care  and  diligence  in  the  transmission  and  de- 
livery of  messages.    A  carrier  by  telegraph  must  use 
the  utmost  diligence  therein. 

Obyiouslj,  messages  are  sent  by  telegraph  for  the  ex- 
press purpose  of  securing  great  dispatch.  This  is  an 
implied  condition  of  the  contract^  which  should  be 
strictly  enforced. 


CHAPTER  V. 

GOMMOK  OABBIEBS. 

AnnoLB    I.  Ck>mmon  carriers  In  general 
n.  Common  carriers  of  persona. 
HL  Common  carriers  of  property. 
lY.  Common  carriers  of  messages. 


ARTICLE  L 

COHHOK  CARRnCRS  IN  OEITBBAL. 

BwmoH  1134.  Common  carrier,  what 

1136.  Obligation  to  accept  fVeight 

1136.  Obligation  not  to  give  preference. 

1137.  What  preferences  he  must  give. 

1138.  Starting. 

1139.  Compensation. 

1140.  Obligations  of  earner  altered  only  by  agreement. 
•    1141.  Certain  agreements  void. 

1142.  Effect  of  written  contract 
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S  1134.  Every  one  who  offers  to  the  public  to  carry  common 

.  .         carrier, 

persons,  proi)erty  or  messages,  is  a  common  carrier  what 
of  whatever  he  thus  offers- to  carry. 

Sweet  V.  Baraej,  23  K.  T.,  335;  Bead  v.  Spaulding,  6 
Boaw,,  395;  Place  v.  Union  Express  Co.,  2  HUt,  19. 
A  telegraph  company  is  a  common  carrier  (Parks  v. 
Alta  GaL  TeL  Co.,  13  Col,  422). 

• 

S  1135.  A  common  carrier  must,  if  able  to  do  so,^  obligation 

to  accept 

accept  and  carry  whatever  is  offered  to  him,*  at  a  ««ig»>t. 
reasonable  time  and  place,  of  a  kind  that  he  under- 
takes or  is  accustomed  to  carry .^ 

'  If  the  carrier's  vehido  is  full,  he  is  excused  (Lovett  9. 
Hobbs,  2  Show.,  127). 

'  Simry's  Bailm,,  §  508 ;  Bennett  v,  Diitton,  10  IT.  K,  481. 
So  held  as  to  passengers  (Bemiett  v.  Peuiiisiila  Steam 
Packet  Co.,  6  C.  B.,  770),  and  as  to  goods  (Crancli 
V.London  &  Nortliwcscom  K.  R.,  14  C,  B.,  255;  * 
Pickford  v.  Grand  Junction  R.  R.,  %  M.  db  W.,  372 ; 
Jackson  v.  Rogers,  2  Sluno.^  327). 

*  Johnson  v.  Midland  R.  R.,  4  Exch^  367 ;  Sewall  v.  Allen, 
6  Wend.,  335;  Tunnell  v.  Pettijohn,  2  Harringt,  48; 
Citizens'  Bank  v.  Nantucket  Steamboat  Co.,  2  Story, 
16. 

S 1136.  A  common  carrier  must  not  give  prefer-  obligation 
ence,  in  time,  price,  or  otherwise,  to  one  person  profe^nM. 
over  another,  except  where  exjnressly  authorized  by 
statute. 

Siory^s  Baihn.,  %  508 ;  Parker  v.  Great  Western  Railway 
Co.,  1  M.  dt  O.,  253;  Pickford  v.  Grand  June  R. 
Co.,  10  M.  dk  W.,  399.  It  may  be  that  this  is  not  a 
rule  of  the  common  law  (see  Baxendale  v.  Eastern 
Cos.  R  R.  Co.,  4  C.  R[K  S.],  63,  78);  but  if  not^  it 
ought  to  be  incorporated  into  our  law  from  the 
English  Railway  Acta,  which  generally  contain  such  a 
provision. 

S  1137.  A  common  carrier  must  always  give  a  what  pr». 

«...  J  .  /»  .       ferencesha 

preference  in  time,  and  may  give  a  preference  m  miutgive. 
price,  to  the  United  States  and  to  this  State. 

$  1138.  A  common  carrier  must  start  at  such  time  staHing. 
and  place  as  he  announces  to  the  public. 

Angdl  on  Coarr,,  g  627,  a. 
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compensft-  g  1^39^  ^  coDimon  Carrier  is  entitled  to  a  reason- 
able compeDsation  aud  no  more;  which  he  may 
require  to  be  paid  in  advauce.  If  paymeut  thereof 
is  refused,  he  may  refuse  to  carry. 

Wyld  V.  Pickford,  8  jK  <fc  W,  443,  458. 

obH^tioM       g  1140.  The  rights  and  obligations  of  a  common 
by*I^°*^  carrier  cannot  be  altered  by  notice  on  his  part/  or  by 
"**"*•         any  other  means  except  a  written  agreement  between 
him  and  the  person  with  whom  he  deals.' 

.  *  NeyioB  v.  Bay  State  Steamboat  Co.,  4  BonD^  2S6;  Oole 
V.  Goodwin,  19  Wend.^  261 ;  approved,  Dorr  v.  K.  J. 
Steam  Nav.  Co.,  11  N.  F.,  485. 
'  This  provision  is  new,  in  so  far  as  it  requires  the  agree- 
ment to  be  written ;  but  it  seems  eminently  desirabld 
that  such  should  be  the  law. 

Certain  g  1141.  A  common  carrier  cannot  be  exonerated, 

▼old.  by  any  agreement  made  in  anticipation  thereof,  from 

liability  for  the  gross  negligence,  fraud,  or  williril 

wrong,  of  himself  6r  his  servants. 

,  Penn.  R  R.  v.  McCloskey,  23  Penn,  St,  532;  Camden  k 
Amboy  R.  R  v.  Baldauff,  16  id,  67;  Smith  v.  N.  T. 
Central  R  R,  29  Barb,,  132;  aflOrmed,  24  N.  F.,  221 
The  latest  cases  in  this  state  seem  to  hold  that  the 
canier  may  be  exempted  from  tuoh  liability  for  the 
acts  of  his  servants  (Bissell  v.  N.  T.  Central  R  R.,  25 
y,  T.,  442;  reversing  S.  C,  29  Barb,,  602;  Perkiito 
V.  K.  T.  Central  R  R.,  24  N,  F.,  196;  Wells  v.  Same, 
id.,  181).  But  these  decisions  were  made  by  a  bare 
majority  of  the  Court  of  Appeals,  and  the  oommissioners 
think  that  the  dissenting  opinions  are  entitled  to  the 
most  weight  It  is  notorious  that  the  n^llgenoe  of  rail- 
road managers  cannot  be  stopped  by  criminal  proaeco- 
tions,  and  if  they  are  enabled  by  a  reduction  of  a  few 
cents  in  the  fare,  to  escape  a  civil  action,  they  will  be 
practicably  irresponsible  for  the  acts  of  their  servants. 

Effect  of  5  1142.  A  passenger,  consignor,  or  consignee,  hy 
trect^  con-  g^j^p|.j^g  ^  ticket,  bill  of  lading  or  written  contract 
for  carriage,  with  a  knowledge  of  its  terms,  assents 
to  the  rate  of  hire,  the  time,  place  and  manner  of 
delivery  therein  stated.  But  his  assent  to  any  otb^ 
modification  of  the  carrier's  rights  or  obligations 
contained  in  such  instrument  can  only  be  manifested 
by  his  signature  to  the  same. 
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Nevins  v.  Bay  Stote  Steamboat  Co.,  4  Bosw.^  226.  This 
appears  to  the  oommiaeionera  to  be  the  only  sound 
rule,  DotwithstandiDg  its  apparent  repudiation  by  ft 
bare  majority  of  the  Court  of  Appeals  (see  Bissell  v.  N. 
Y.  Central  R.  &,  25  K  K,  442). 


ARTICLE  n. 

COMMON   CASBIEB8   OF   PERSONS. 

* 

Saonov  1143.  Obligation  to  carry  luggage. 
1144.  Luggage,  what. 

1146.  Liability  for  luggage.  ' 

1146.  Luggage,  how  carried  and  delivered. 
114Y.  Obligation  to  provide  vehicles. 

1148.  Seats  for  passengers. 

1149.  Regulations  for  conduct  of  biisiness. 

1160.  Fare,  when  payable. 

1161.  Ejection  of  passengers. 

1162.  Fare  not  payable  after  ejection. 

1163.  Carrier's  lien. 

S  1143.  A  common  carrier  of  persons,  unless  his  obligation 
vehicle  is  fitted  for   the  reception  of   passengers  iwag«. 
exclusively,  must  receive  and  carry  a   reasonable 
amount  of  luggage  for  each  passenger,  without  any 
charge  except  for  an  excess  of  weight  over  one  hun- 
dred pounds  to  a  passenger* 

S  1144.  Luggage  may  consist  of  any  articles  in-  Loggage, 
tended  for  the  use  of  a  passenger  while  traveling, 
or  for  his  personal  equipment. 

Ang.  an  Oairr.^  §  116;  Story  on  Cbnt,  g  Y68,  a  h.;  Redf. 
on  RaUw,,  §  144;  Kevins  v.  Bay  State  Steamboat  Co., 
4  Bo8w.,  225 ;  Duffy  v.  Thompson,  4  B.  D.  SmUk,  178 : 
Davis  f.  Cayuga  k  Susq.  R.  R.,  10  How.  Pr.^  330;  see 
Kichards  v.  Westoott,  2  Bosm.,  689;  7  ui,  6;  Pardee 
V.  Drew,  26  Wend,,  469. 

5  1145.  The  liability  of  a  carrier  for  luggage  re-  Liabmtyfor 
ceived  by  him  with  a  passenger,  is  the  same  as  that  ""^** 
of  a  common  carrier  of  property. 

atory  on  Bailm.,  §§  498,  499,  595 ;  Ang.  on  Oarr,,  §  671 ; 
Gary  v.  Cleveland  ft  Toledo  R.  R.,  29  Bca-h^  35 ;  Cole 
V.  Goodwin,  19  Wend.,  251 ;  Powell  v.  Myers,  26  TTend., 
691. 
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LnKgajro. 
how  carried 
and  dellv> 
ered. 


Obllgatloii 
toproTido 
▼enides. 


Seats  for 
pasaengera. 


g  1146.  A  common  carrier  must  deliver  every  i^ash 
senger's  luggage,  whether  within  the  prescribed  weight 
or  not,  immediately  upon  the  arrival  of  the  passenger 
at  his  destination  ;  and,  unless  the  vehicle  would  be 
overcrowded  or  overloaded  thereby,  must  carry  it  on 
the  same  vehicle  by  which '  he  carries  the  passenger 
to  whom  it  belongs. 

Glasoo  V.  N.  T.  Central  R  R  Co.,  36  Barb.,  65Y. 

g  1147.  A  common  carrier  of  persons,  upon  a  route 
to  which  he  has  an  exclusive  right,  must  provide  a 
sufScient'  number  of  vehicles  to  accommodate  all  the 
passengers  who  can  be  reasonably  expected  to  reqube 
carriage  at  any  one  time. 

• 

S  1148.  A  common  carrier  of  persons  must  provide 
every  passenger  with  a  seat. 


toSrondnct'      S  1149.  A  common  carrier  of  persons  may  make 

of  baaineaa.  rules  for  the  couduct  of  Ws  busiucss,  and  may  reqnire 

passengers  to  conform  to  them,^  if  they  are  lawful, 

public,'  uniform  in  their  application^  and  reasonable.' 

>  Yedder  V.  Fellows,  20  N,  F.,  126;  Barker  o.  Coffin,  31 
^09-6.,  656. 

•  Pollard  ».  N.  Y.  &  N.  H,  R  R,  7  Bosw,,  437. 

•  Vedder  v.  Fellows,  20  K  li,  126. 


Pare,  wlien 
payable. 


S  1150.  A  common  carrier  may  demand  the  &re  of 
passengers,  either  at  starting,  or  at  any  subsequent 
time. 


SSmd^.  S  1151.  A  passenger,  who  refuses  to  pay  his  fare, 
or  to  conform  to  any  lawful  regulation  of  the  carrier, 
may  be  ejected  from  the  vehicle  by  the  carrier.  Bat 
this  must  be  done  with  as  little  violence  as  possible, 
and  within  a  short  distance  from  some  dwelhDg 
house. 


Fare  not 
payable 
after  €;)eo- 
tion. 


§  1152.  After  having  ejected  a  passenger,  a  car- 
rier has  no  right  to  require  the  payment  of  any  part 
of  his  fare. 


\ 

1 
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g  1153.  A  common  carrier  has  a  lien  upon  the  lug-  }{JJ[*«''* 
gage  of  a  passenger,  for  the  payment  of  such  fare  as 
he  is  entitled  to  from  him.    This  lieu  is  regulated  by 
the  Title  on  Liens. 


ARTICLE  in. 

OOMHOX  CABBIBSS   OF  PBOPBBTT. 

Bkanos  1154.  Liability  of  inland  oarriers  for  loss. 

1155.  When  exemptions  do  not  apply. 

1156.  Liability  for  delay. 

1157.  1158.  Liability  of  marine  carriers. 

1159.  Perils  of  sea,  what 

1160.  Consignor  of  valuables  to  declare  their  natnre. 
116L  Delivery  of  freight  beyond  usual  route. 

1162.  Proof  to  be  given  in  case  of  loss. 

1163.  Carrier's  services  other  than  carriage  and  delivery. 

S  1154.  Unless  the  consignor  accompanies  the  Liability  oi 
freight  and  retains  exclusive  control  thereof,*  an  rierTfo?*'' 
inland  common  earner  of  property  is  liable,  from 
the  time  that  he  accepts'  until  be  relieves  himself 
from  liability  pursuant  to  sections  1103  to  1107,^  for 
the  loss  or  injury  thereof  from  any  cause  whatever, 
except : 

1.  An  inherent  defect,  vice  or  weakness,  or  a  spon- 
taneous action,  of  the  property  itself;* 

2.  The  act  of  a  public  enemy  of  the  United  States, 
)»of  this  state;* 

3.  The  act  of  the  law  ;•  or, 

4.  Any  irresistible  superhuman  caused 

"  Sto  Bau-yi.,  §§  533,  678;  Cohen  v.  Frost,  2  Duer,  365; 
Tower  v.  Utica  R.  R.,  7  Bill,  47. 

*  Blossom  V.  GriflOn,  13  K.  7!,  569 ;  Lakoman  9.  Grinnell, 

5  Boaw.,  625. 

*  Story  on  BaHm.,  §§  533,  509 ;  Goold  9.  Chapin,  20  N, 

r.,  269. 

*  Sto.  Baihn,,  §  492,  a.;  Ang.  on  Oarr.,  g  214^  (l;  Glarkt 

V,  Rochester  R.  R.,  14  N/  Z,  674. 

*  ^S^.  Baihn.,  §§  510,  526. 

*  Tan  Winkle  v,  U.  S.  Mail  Steamship  Co.,  37  Bcerb.,  122; 

BUven  v,  Hudson  River  R.  R,  36  id.,  188. 
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When  ex- 
emptions 
do  not 
apply. 


^  **  Inevitable  accident  '*  does  not  ezciise  the  carrier,  if 
such  accident  is  of  liuman  origin  (Millor  v.  Steam 
Navigation  Co.,  10  JV.  r,  431;  Gocld  v.  Chapin,  20 
id.,  259;  10  Barb.,  612;  Merritt  v  Earle,  31  uL,  38; 
McArthur  v.  Sears,  21  Wend.,  190;  Hall  v.  Cheney, 
36  N.  H.,  31). 

S  1155.  A  common  carrier  is  liable,  even  in-  the 
cases  excepted  by  the  last  section,  if  his  ordinary 
negligence  exposes  the  property  to  the  caase  of  the 
loss. 

Bead  v.  Spaulding.  6  Boaw.,  395 ;  Wing  v,  N.  Y.  ft  Srie 
B.  B.,  ,1  HiU.,  236. 


Id. 


FBrflsof 
■ea^what. 


Liabmtjfar      g  1156.  A  common  carrier  is  liable  for  delay,  only 
when  it  is  the  effect  of  his  ordinary  negligence. 

Wibert  v.  N.  T.  k  Erie  B.  B.,  11  ^  K,  246;  Conger  « 
Hudson  Biver  B.  B.,  6  Duer,  375. 

iSSSi*^**'       S  llS*^*  A  marine  carrier  is  liable  in  like  manner 
"^"■'      as  an  inland  carrier,  except  for  loss  or  injury  caused 
by  the  perils  of  the  sea  or  Are. 

g  1158.  The  liability  of  a  common  carrier  by  sea 
is  further  regulated  by  acts  of  congress. 

%  U.S.  Stat,  635. 

.  S  1159.  Perils  of  the  sea  are  from : 

1.  Storms  and  waves ; 

2.  Bocks,  shoals  and  rapids ; 

3.  Other  obstacles,  though  of  human  origin ; , 

4.  Changes  of  climate ; 

5.  *The  confinement  necessary  at  sea ; 

6.  Animals  peculiar  to  the  sea ;  and, 

7.  All  other  dangers  peculiar  to  the  sea. 

Sec  Aymar  v.  Astor,  6  Cow.,  267. 

g  1160.  A  common  carrier  of  gold,  silver,  platina, 
to^deciare     or  prcclous  stoues,  or  of  imitations  thereof,  in  a 
manufactured   or  unmanufactured  state,   of  time- 
pieces of  any  description,  of  negotiable  paper  or 
other  valuable  writings,  of  pictures,  glass  or  china 


Coneignor 
of  valuables 


nature. 
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ware,  is  not  liable  for  more  than  fifty  doDars  upon 
the  loss  or  injury  of  any  one  package  of  sucb  arti- 
cles, unless  he  has  notice,  upon  his  receipt  thereof,  by 
mark  upon  the  package  or  otherwise,  of  the  nature 
of  the  freight. 

Modified  from  the  EDglish  Carriers'  Act  of  1830.  The 
act  of  congress  (^rch  3,  1851)  does  not  include  so 
many  articles. 

S 1161.  If  a  common  earner  accepts  freight  for  a  DeiiyerTof 
place  beyond  his  usual  route,  he  must,  unless  he  J^i^^^f^j^ 
stipulates  otherwise,  deliver  it  at  the  end  of  his  route 
in  that  direction  to  some  other  competent  carrier, 
carrying  to  the  place  of  address,  or  connected  with 
those  who  thus  carry,  and  his  liability  ceases  upon 
making  such  delivery. 

Van  Santvoord  v,  St  John,  6  ffUl^  157 ;  see  Gkrold  v 
Chapin,  20  H.  T,  259. 

5  1162.  If  freight,  addressed  to  a  place  beyond  the  ?^^JJ^ 
usual  route  of  the  common  carrier  who  first  received  c^eotion, 
it,  is  lost  or  injured,  he  must,  within  a  reasonable 
time  after  demand,  give  satisfactory  proof  to  the  con- 
signor that  the  loss  or  injury  did  not. occur  while  it 
was  in  his  charge,  or  he  will  be  himself  liable  therefor. 

This  clause  is  intended  to  saye  the  consignor  from  the 
risk  of  mistaken  actions,  by  compelling  the  carrier  to 
give  proof  that  another  is  liable,  the  fair  presumption 
being  against  him. 

g  1163.  In  respect  to  any  service  rendered  by  a  ^^^ 
common  carrier  about  freight,  other  than  its  carriage  J^Jg^*" 
and  delivery,  his  rights  and  obligations  are  defined  ^^}^' 
by  the  Titles  on  Deposit  and  Sebviob. 


ARTICLE  IV. 

COMMON   CARBIEB8   OF  MESSAGES. 

Seotiok  1164.  Order  of  transmission  of  teleg^aphio  messages. 

1165.  Order  in  other  cases. 

1166.  Damages  when  message  is  refused  or  postponed. 
44 
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Sio^u-         S  1164.  A  carrier  of  messages  by  telegraph  must, 

gmphic  **  if  it  is  practicable,  transmit  every  such  message 

messages.     jmiQejiately  upon  its  receipt.    But  if  this  is  not 

practicable,  and  several  messages  accumulate  upon 

his  hands,  he  must  transmit  them  in  the  followiug 

order:  . 

1.  Messages  from  public  agents  of  the  United 
States  or  of  this  State,  on  public  business ; 

2.  Messages  intended  in  good  faith  for  immediate 
publication  in  newspapers,  and  not  for  any  secret  use , 

3.  Messages  giving  information  relating  to  the 
sickness  or  death  of  any  person  ; 

4.  Other  messages,  in  the  order  in  which  they  were 
received. 

Order  in  g  1165.  A  commou  Carrier  of  messages,  otherwise 

wiDor  esses. 

than  by  telegraph,  must  transmit  messages  in  the 
order  in  which  he  receives  them,  except  messages 
from  agents  of  the  United  States  or  of  this  Stat^),  on 
public  business,  to  which  he  must  always  give  priority. 
But  he  may  fix  upon  certain  times  for  the  simultan- 
eous transmission  of  messages  previously  received. 

wh^mS^  §  1166.  Every  person  whose  message  is  refused  or 
JSSdor"  postponed,  contrary  to  the  provisions  of  this  chap- 
postponed,    ^j,^  .g  ^Qtitled  to  rccovcr  from  the  carrier  his  actual 

damages,  and  fifty  dollars  in  addition  thereto. 

Kew.  Such  a  provision  is  needed  to  protect  the  rights 
of  parties  who  are  seriously  annoyed  by  delays  which 
nevertheless  cannot  be  shown  to  have  caused  then 
pecuniary  damage. 
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TITLE  VIIL 


TRUST. 


Chapter   I.  Trosts  in  general 

n.  Trusts  for  the  benefit  of  third  perBona. 


OHAPTEE  L 

TBUSTS  IK  GENEBAL. 

Abtiou     L  Nature  and  creation  of  a  trust 
IL  Obligations  of  trustees. 
nL  Obligations  of  third  persons. 


ARTICLE  L 

NATUBB  AKB  CBBATI017  OF  A  TBUBT. 

Bmmov  1167.  Trusts  classified. 

1168.  Yoluntaiy  trust,  what  ^ 

1169.  Involuntarj  trust,  what 

1170.  Parties  to  the  contract 

1171.  What  constitutes  one  a  trustee. 

1172.  For  what  purpose  a  trust  may  be  created. 

1173.  Voluntary  trust,  how  created  as  to  trustor. 

1174.  How  created  as  to  trusteo. 

1175.  Inroluntary  trustee,  who  is. 

1176.  Involuntary  trust  rosulling  from  negligence,  Aa 

S  1167.  A  trust  is  either :  Tn»u  dsa. 

tifled. 

1.  Voluntary;  or 

2.  Involuntary. 

S  1168.  A  voluntary  trust  is  an  obligation  arising  voinBtaiy 

tnut.  wnat 

out  of  a  personal  confidence  ^  reposed  in,  and  volun- 
tarily accepted  by  one,  for  the  benefit  of  another.* 

'  A  trust  is  defined  by  Story  as  an  equitable  title  to  pro- 
perty {Eq.  Jur.,  %  964).  But  this  is  a  yery  narrow 
definition.  So  far  as  his  obligations  are  concerned, 
a  technical  trustee  stands  upon  the  same  footing 
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with  a  confidential  agent  or  adviser,  a  guardian,  ic^ 
and  there  is  little  difference,  so  far  as  business 
relations  are  concorued,  between  his  position  and 
that  of  a  husband,  wife,  parent,  or  attorney.  The 
oonjidence  reposed  is  the  essence  of  the  relation,  and 
#  it  will  be  found,  by  reference  to  the  numerous  cases 

dted  in  the  course  of  this  Title,  that  little  or  no 
distinction  is  made  between  tmsteea,  strictly  so 
called,  and  any  other  persons  who  accept  the  pe^ 
sonal  confidence  of  another. 
'  No  one  can  be  a  trustee  for  himself.  But  a  trust  creat- 
ed for  the  joint  benefit  of  several  persons  may  be  held 
by  one  of  them  (see  ex  parte  Glutton,  17  /ttr.,  988). 
And  k  trust  has  been  sustained  for  the  benefit  of  a 
horse  (Pettingall  t;.  Pettmgall,  11  L.  J.  [CK],  116). 

9 

SSlwhUJf      S  1169.  An  involuntary  trust  is  one  which  is  creat- 
ed by  operation  of  law. 

S^S-*^        S  1170.  The  person  whose  confidence  creates  a 

*'■*'•         trust,  is  called  the  trustor  ;^  the  person  in  whom  the 

confidence  is  reposed,  is  called  the  trustee ;  and  the 

person  for  whose  benefit  the  trust  is  created,  is  called 

the  beneficiary.* 

'  Lewin,  Hill,  and  other  writers,  call  the  creator  of  the 
trust    the    ''settlor,"    a  very  objectionable  word. 
^  Trustor  is  an  English  word  (see  Webster's  Diction- 

ary, where  it  is  spelled  "  tnister "),  and  is  entirely 
applicable  to  the  person  who  creates  a  trust 

*  This  word  is  reoommended  by  Story  {Eq.  Jw-^  §  321)^ 

it  place  of  cestui  qu^  tnut 

IStatS^ne  S  1171-  Every  one  who  voluntarily  assumes  a  rela- 
a  trustee,  ^j^^^  ^f  persoual  confidcDce  with  another  is  deemed  a 
trustee  within  the  meaning  of  this  chapter,'  not  only 
as  to  the  person  who  reposes  such  confidence,  but 
also  as  to  all  persons  of  whose  affairs  he  thus 
acquires  information  which  was  given  to  such  per- 
son in  the  like  confidence,*  or  over  whose  affairs  he, 
by  such  confidence,  obtains  any  control.^ 

'  Qardner  v.  Ogden,  22  ^  F.,  343 ;  Anderson  v.  Lemon, 
8  K  r.,  236;  Moore  v,  Moore,  5  Nl  T.,  266;  Biisset 
V.  Daniel,  10  ifore,  493,  636;  Brock  v.  Barnes,  40 
Barb.,  621. 

'Gardner  v.  Ogden,  22  Ni  K,  360;  Whitcomb  v.  Ifin- 
chin,  6  Mddd.,  91. 

•  Bulkley  v.  Wilford,  2  Clark  db  Fin.,  102. 
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S  1172.  A  trust  may  be  created  for  any  pariiose  Forwhu 
for  which  a  contract  may  lawfully  be  made,  except  gJ*S«SS 
as  othel'wifie  prescribed  by  the  Titles  on  Us£S  and 
Tbusts  and  on  Traksfebs. 

g  1173.  Subject  to  the  provisions  of  section  280,  a  voinntwy 

,  trust,  how 

voluntary  trust  is  created,  as  to  the  trustor  and  ^^^ 
beneficiary,  by  any  words  or  acts  of  the  trustor, 
indicating  with  reasonable  certainty : 

1.  An  intention  on  the  part  of  the  trustor  to  create 
a  trust ;  and, 

2.  The  Subject,  purpose,  and  beneficiary  of  the  trust. 

FUher  v.  Fields,  10  Johna.^  496;  Briggs  v,  Penn^,  3 
Macn.  &  0.J  654;  Reeves  v.  Baker,  18  Beav.,  372;  see 
Eade  v.  Bade,  6  McuUL,  119 ;  Curtis  v.  Rippon,  id.,  434; 
Tibbits  V.  Tibbita,  19  Vea.,  666;  Jac,,  SIT;  Morioe  v. 
Durham,  10  Vea.,  636;  Ifoggridge  v.  Thackwell,  7  id., 
86;  13  uj:,  416;  Harland  v.  Trigg,  1  Bro.  C,  C,  142; 
Wjiine  V.  Hawkins,  id.,  179. 

§  1174.  Subject  to  the  provisions  of  section  280,  a  ABtotii» 
voluntary  trust  is  created,  as  to  the  trustee,  by  any 
words  or  acts  of  his,  indicating  with  reasonable  cer- 
tainty: 

1.  His  acceptance  of  the  trust,  or  his  acknowledg- 
ment, made  upon  sufficient  consideration,  of  its  exist- 
ence; and, 

2.  The  subject,  i>urpose  and  beneficiary  of  the  trust. 

Day  V,  Both,  18  3^  7.,  463.  These  things  are  neoessarj 
to  be  delined  (Cruwys  v.  Coleinan,  9  Vm.,  323.) 

5  1175.  One  who  wrongfully  detains  a  thing  is  an  inToiontary 
involuntary  trustee  thereof,  for  the  benefit  of  the  whon. 
owner.  • 

This  is  a  •fiimiliar  prindple  of  equity  in  cases  of  title 
gidned  through  fraud,  mistake,  undue  influence,  or  the 
violation  of  a  trust  (Brown  v.  Lynch,  1  JPaige,  147 ; 
Wood  V.  Rowcliffe,  2  PhiL,  382;  3  Hare,  304;  see 
Anderson  v.  Lemon,  BK  T.,  236).  There  seems  to  be 
no  reason  for  revising  to  extend  the  rule  to  all  oasei 
of  wrongful  detention. 

S  1176.  One  who  gains  a  thing  by  fraud,^  accident,  ^,*J^™5S 
mistake,  undue  influence,  the  violation  of  a  trust,*  or  ^^^ 
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n^)i««nce,  other  wfoiigful  act,^  is»  unless  he  has  some  other 
and  better  right  thereto,  an  in  voluntary  trustee  of  the 
thing  gained,  for  the  benefit  of  the  person  who  would 
otherwise  have  had  it. 

'Mitchell  V.  Oook,  29  Barb.^  243;  Brown  v.  Lynch,  1 

Paige^  147. 
'  Anderaon  v.  Lemon,  B  Nl  7^  236. 
•  Bulkley  v.  Waford,  2  (7i  dfe  Fin.,  102, 177,  181;  Howell 

V.  Ransom,  11  Paige,  638,  641;  Segrave  «.  Eirwan, 

BeaUy,  167. 


ARTICLE  IL 

OBLIGATIONS   OF  TBUSTBBS. 

Bmmov  1177.  Trustee's  obligation  to  good  faith. 

1178.  Trustee  not  to  use  property  for  his  own  profit 

1179.  Certain  transactions  forbidden. 

1180.  Trustee's  influence  not  to  be  used  for  his  advantage. 

1181.  Trustee  not  to  assume  a  trust  adverse  to  interest  of  bene- 

fldarj. 

1182.  To  disclose  adverse  interest. 

1183.  Trustee  guUty  of  fraud,  when. 

1184.  Presumption  against  trustees. 

1186.  Tmstee  mingling  trust  property  with  his  own. 
1186,  1187.  Measure  of  liability  for  brea(2h  of  trust 
1188.  Co-trustees,  how  far  liable  for  each  other. 

SSSSi«i  S  ll'^'^.  In  all  matters  connected  with  his  trust,  a 
1^1^  trustee  is  bound  to  act  in  the  highest  good  faitb 
toward  his  beneficiary,  and  may  not  obtain  any 
advantage  therein  over  the  latter  by  the  slightest 
misrepresentation,  concealment,  threat  or  adverse 
pressure  of  any  kind. 

Moore  v.  Moore,  5  K  T,  266 ;  Gardner  v.  Ogden,  22  K. 
7.,  327,  as  explained  by  Dobaon  v.  Racey,  8  K.  7^ 
216.  See  Abbott  v.  Amer.  Hard  Rubber  Co.,  33  Barb., 
693;  N.  y.  Central  In&.Co.  v.  Nat  Pro.  Ins.  Ca,  14 
K.  7,  86;  Famam  o.  Brooks,  9  Pick.,  212. 

Trustee  not      g  1178.  A  trusteo  may  not  use  or  deal  with  the 

to  hm  pro-  *" 

o^Vroiit*  trust  property  for  his  own  profit,*  or  for  any  other 
purpose  unconnected  with  the  trust,*  in  any  manner. 

'  Hoyt  V.  Martense,  16  Ni  7,  231;  Sweet  v.  Jacocks,  6 
Paige,  366 ;  Phayre  v.  Peree,  1  Bkgh  [N.  S.],  694 ;  3 
Daw,  128;  Holridge  v.  auieepie^  2  Jotm$,  (Xt  33; 
Van  Home  v.  Fonda^  6  id.^  409;  Green  v.  Winter,  1 
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ui,  36;  see  Anderson  v.  Lemon,  8  Ni  F.,  236;  Bur- 
bans  V.  Yan  Zandt,  7  icL,  857. 
'  Thus,  8  trustee  under  two  separate  trusts  commits  a 
breach  of  trust  hj  using  the  fUnds  of  one  for  the 
benefit  of  the  other  (Att'j  Qen.  v.  Newbury,  O,  F, 
a,  72.) 

S1179.  Neither  a  trustee,  nor  any  of  his  agents,^  oertain 
tntneac- 

may  take  part  in  any  transaction  concerning  the  ^^^j^^ 
trust,  in  which  he,  or  any  one  for  whom  he  acts  as 
agenty^  has  an  interest,  present  or  contingent,  adverse 
to  that  of  his  beneficiary,^  except  as  follows : 

1.  When  the  beneficiary,  having  capacity  to  con- 
tract,^ with  a  full  knowledge  of  the  motives  of  the 
trustee,^  and  of  all  other  faot«  concerning  the  trans^ 
action  which  might  afiect  his  own  decision,^  and 
without  the  use  of  any  influence  on  the  part  of  the 
trustee,^  permits  him  to  do  so ;' 

2.  When,  the  beneficiary  not  having  capacity  to 
contract,'  the  supreme  court,^^  upon  the  like  informa- 
tion of  the  facts,  grants  the  like  permission ;  or, 

3.  When,  some  of  the  beneficiaries  having  capacity 
to  contract,  and  some  not  having  it,  the  former  grant 
permission  for  themselves,  and  the  supreme  court  for 
the  latter,  in  the  manner  above  prescribed.^^ 

'  Qardner  v,  Ogden,  22  K.  7.,  327 ;  Whitcomb  v.  Mlnchin, 
6  Madd.,  91. 

*  Expcuie  Bennett,  10  Fm.,  399,  400;  K  Y.  Central  Ini. 

Ca  V,  National  Pro.  Ins.  Co.,  \^N.  7.^  86 ;  Hawlej 
v.  Cramer,  4  Oouf.^  717;  Iddings  v.  Bruen,  4  Sanc^, 
.    Qkt  223 ;  Davoue  v.  Fanning,  2  Johru.  C7A.,  252. 

*  Gardner  v.  Ogden,  22  Ni  K,  327 ;  Moore  v.  Moore,  6  y. 

T,  256;  Sohenck  «.  Dart^  22  N.  T^  423;  Jewettv 
Miller,  10  K.  F.,  402 ;  Lewis  v.  Hillman,  SKof  L. 
Oa8.f  607,  629 ;  Aberdeen  R.  R.  Co.  v.  Blaikie^  1  Maoq^ 
461;  Rothschild  9.  Brookman,  5  mgh  (If,  S.\  190, 
197,  202;  Ez  parte  Jame%  8  Ves^  337;  Claflin  «. 
Fanners'  and  Git  Bk.,  25  M  7!,  293;  Conkej  «• 
Bond,  34  Barb.y  276. 

*  Campbell  v.  Walker,  6  Vea.,  678;  13  id.,  601. 

*  Coles  V,  Trecothick,  9  Fe9.,  247;  Murphy  v.  0*Shea,  8 

Irish  Eq.f  329;  see  Charters  v.  Treyelyan,  11  CI  dl 
J!,  714. 

*  Howell  V.  Ransom,  11  Pat^e,  538;  Coles  v.  Treoothiok^ 

9   F«9.,  246;  Randall  v.  Errington,  10   F«p.,  427: 
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Morse  v.  Royal,  12  7e».,  372 ;  see  Brace  «.  Dayon- 
port,  36  Ba/rh.,  249. 

*  Gibson  v.  JejeB,  6  Ves^  276. 

*  Dobson  V.  Baoey,  8  ^.  F.,  216. 

*  See  j&b;i>arte  James,  8  T^.,  352. 

~  Campbell  v.  "Walker,  6  F<».,  681,  682. 

"  A  distinction  has  been  taken  between  trastees,  strictly 
so  called,  and  other  persons  occupying  a  confidential 
relation;  and  it  has  been  said  that  the  former  cannot 
purchase  the  trust  property  under  any  circumstances 
whatever,  without  being  subject  to  a  reecission  of  the 
sale  at  the  diseietion  of  the  beneficiaxy  (Story  S^, 
Jur^  §  311).  But  this  distinction,  if  it  exisU  at  all, 
does  not  appear  to  be  well  founded. 

^aiSc?  S  1180.  A  trustee  may  not  use  the  influence,  which 
SSJd  fo^his  h^  position  gives  him,  to  obtain  any  advantage  ftom 
advantage,    hig  beueflciary. 

Bergen  v.  Udall,  31  Barb.^  &;  Hugoenin  «.  Basely,  14 
Vea.^  271;  Oldliam  v.  Hand,  2  «1,  269;  Walmesley  «. 
Booth,  2  Aik^  27;  Ayliffe  v.  Murray,  2  Atk^  58; 
Moore  v.  Frowd,  3  MyL  dk  (7.,  48;  see  Morse  f. 
fioyal,  12  Tcff.,  871.  Perhaps  this  rule  should  be 
more  strongly  expressed  (see  Wright  v.  Proud,  16  Ve$^ 
138 ;  Hatch  v.  Hatch,  9  Fes.,  296).  But  see  Hunter 
«.  Atkins,  3  Myl  dk  K.  113,  in  which  these  cases  are 
limited. 

Tmitee  not      ^  1181.  ^0  trusteo,  SO  loug  as  he  remains  in  the 

toassnme  *^ 

ad?2weto  *'*"®*»  ™^y  undertake  another  trust  adverse  in  its 
wfl?ia?y.  nature   to  the  interest  of   his   beneficiary  in    the 

subject  of  the  trust,  without  the   consent  of  the 

latter. 

To  diBcioae      g  1182.  If  a  trustec  acquires  any  interest,  or  be- 

interest      couies  Charged  with  any  duty,  adverse  to  the  interest 

of  his  beneficiary  in  the  subject  of  the  trust,  he  must 

immediately  inform  the  latter  thereof,  and  may  be  at 

once  removed. 

gnSty^Sf         S  1183.  Every  violation  of  the  provisions  of  the 
Kniwhen.  preceding  sections  of  this  article,  is  a  fraud  against 
the  beneficiary  of  a  trust. 

Huwell  V.  Ransom,  11  Paige^  538.  A  transaction  in  yio- 
lation  of  these  provisions  is  voidable,  not  absolute^ 
void  (Bostwick  v.  Atkins,  3  Ni  T.,  63). 
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S  1184.  All  transactioDs  between  a  trustee  and  his  PrMump- 
1>enefieiary,  during  the  existenee  of  the  trusty  or  ^^ 
while  the  influence  acquired  by  the  trustee  remains, 
by  which  he  obtains  any  advantage  from  his  bene- 
ficiary, are  presumed  to  be  entered  into  by  the  latter 
Tvithout  sufficient  consideration,  and  under  undue 
Influence. 

Ford  V.  Harrington,  16  K.  T,  289 ;  Brock  v.  Barnes,  40 
Bar^^  821 ;  Gould  v.  Gould,  36  id.,  270;  Evans  v,  Ellis, 
6  Den.,  640;  Howell  v.  Ransom^  11  Paige,  538;  Morse 
V.  'Bojal,  12  Vea.,  360;  Randall  v,  Errington,  10  id, 
429. 

5  1185.  A  trustee  who  willftilly  and  unnecessarily  Tnwtee 

mingles  the  trust  property  with  his  own,  so  as  to  ^^^ 

constitute  himself  in  app^ance  its  absolute  owner,  waown. 
18  liable  for  its  safety  in  all  events. 

Duffy  V.  Duncan,  32  Barb.,  68*7 ;  Matter  of  Stafibrd,  11  id,,  • 
353 ;  Mumford  v.  Murray,  6  Johw.  OK,  1 ;  Macdonnell  v. 
Hording,  1  Sim.,  178;  Clarke  v.  Tipping,  9  Beav.,  284; 
MaB8e7««  Baaner,  ^Mddd.,  416;  Freeman  v.  Fairlie, 
3  Meriv.,  29.  Perhaps  the  same  rule  applies  to  the 
mixture  of  one  trust  fund  wltl;  another  (see  Att'y  Gen.  v. 
Ooldsmiths,  C.  P.  (7.,  292).   But  this  should  seem  severe. 

5  H86.  A  trustee  who  uses  or  disposes  of  the  trust  "^^^  Ji 
property,  contrary  to  section  1178,  may,  at  the  option  J^  ^ 
of  the  beneficiary,^  be  required  to  account  for  all 
profits  so  made,*  or  to  pay  the  value  of  its  use,'  and, 
if  he  has  disposed  thereof,  to  replace  it,  with  its 
fruits,  or  to  account  for  its  proceeds,  with  interest.^ 

*  Heathcote  v.  Hulme,  1  Jac  4b  W.,\2%\  Pooock  v.  Red- 

dington,  6  Yes.  Jr.,  794;    Forrest  v.  Elwes,  4  td, 
49T ;  *Ham80Q  v.  Harrison,  S  AJtk.^  121. 

*  Docker  «.  Sbmes,  3  Myl  dt  K.,  665  ^  Crawshaj  v.  Col- 

linst  15  Vee.,  218;  McDonald  v.  Richardson,  5  «7ttr. 
[N.  8.1,  9;  see  Stroud  «.  Qwyor,  6  id,  719. 

*  Duffy  V.  Duncan,  32  Bor^,  681  \  Mumford  v.  Murray,  6 

Jbhne.  Oh.,  452. 

*  Pooock  V.  Reddington,  Ibrrest «.  Elwes,  Harrison  v.  Har- 

rison, above  cited;  see  Powlett  v.  Herbert,  1  Alk.,  297. 

S 1187.  A  trustee  who  uses  or  disposes  of  the  trust  id. 
Xnroperty  in  any  manner  hot  authorized  by  the  trust, 
but  in  good  faith,  and  with  intent  to  serve  the  inte- 

45 
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■ 

rest  of  the  beneficiary,  is  liable  only  to  make  good 
whatever  is  lost  to  the  beneficiary  by  his  error. 

O'Brien  v.  O'Brien,  1  Molloyy  533. 

^rortees,      g  1188.  A  trustee  is  responsible  for  the  wrongful 
bie  for  each  ^^ts  of  a  co-trustec,  to  which  he  consented,^  or  which 

other.  '  ' 

by  his  negligence  he  enabled  the  latter  to  commit  f 
but  for  no  others.' 

»  Broadhuret  v.  Balguy,  1  Tou,  <fe  CoU.  0.  O,  It ;  Frendi 
V.  Hobson,  9  Fes.,  103. 

'  Bpenoer  v.  Spencer,  11  Paige^  299;  Monell  v.  Monell,  5 
Johru.  CfLy  283;  Brice  i;.  Stokes.  11  Fe*.,  324;  Har- 
vey V.  Blakeman,  4  tJ.,  696 :  Sadler  v.  Hobbs,  2  Bro. 
a  C„  114;  Joyt>. Campbell,  lSch,dbLef.,  341;  Board- 
man  V.  Mosman,  1  Bro.  0.  C,  68 ;  Hanbury  v.  Kirk- 
land,  3  Sim,,  265 ;  Thompson  v.  Finch,  22  Beau.,  316. 

*  Lewin  on  Trvsts,  302;  Kip  v.  Deniston,  4  Johns^  23; 
Williama  v.  Nixon,  2  Beat;.,  4*72;  Att'j  Qen.  v.  Ed- 
land,  2  T.dh  Coll  Ex,,  683 


ARTICLE  m. 

OBLIGATIONS  OF  THIBD  PEBSONS. 

Section  1189.  Third  person,  when  involuntary  trustee. 

1190.  When  third  person  must  see  to  application  of  trust  pro- 
perty. 

Third  gerj        §  1189.  Evory  ouo  to   whoui  property  is  trans- 
I?;j;°°**'y  ferred  in  violation  of  a  trust,  holds  the  same  as  an 
involuntary  trustee  under  such  trust,^  unless  he  pur- 
chased it  in  good  faith  and  for  a  valuable  considera- 
tion.* 

.*Day  V.  Both,  18  ^  T!,  448;  Cumberland  Coal  Co.  tb 
Sherman,  30  Ear&.,  •653;  Fisher  v.  Fields,  10  JohM^ 
496;  Shepherd  v.  McEyers,  4  Johns.  Ch^  136;  Mur- 
ray r.  Ballou,  1  «2.,  666 ;  Adair  v,  Shaw,  1  jSb^  S 
Wm  262. 
'See  Day  v.  Both;  Cumberland  Coal  Co.  «.  Shermai^ 
above  cited. 

When  thiid      ^  1190.  Ouo  who  actually  and  in  good  faith  trans- 

pereon  •*' 

mnft  we^u>  fgj.g  ^^y  money  or  other  property  to  a  trustee,  as 
sLpertV.     such,  is  not  bound  to  see  to  the  application  thereof. 
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and  his  rights  can  in  no  way  be  prejudiced  by  a  mis- 
application thereof  by  the  trustee.^  Other  persons 
must,  at  their  peril,  see  to  the  proper  application  of 
money  or  other  property  paid  or  delivered  by  them.* 

•  1  R  5.,  730,  §  66. 

'  Champlin  v.  Haight,  10  Paige,  274    The  old  law  applied 
thifl  rule  to  all  person? 


OHAPTEE  .n. 

9 

TRUSTS  FOB  T^B  BENEFIT  OF  THIED  PEBSONS. 

Abtiolb     I.  Nature  and  creation  of  the  trust. 

IL  Obligations  of  trustees. 

HL  Powers  of  ^ustees. 

rV.  Rights  of  tnistees. 

Y.  Terminatioo  of  the  trust. 

YL  Succession  or  appointment  of  new  truiiteei. 

ARTICLE  I. 

NATUBB  AND  CBSAHON  OF  THB  TBUST. 

SxonoK  1191.  Who  are  trustees  within  scope  of  this  chapter. 

1192.  Creation  of  trust 

1193.  Trustee  appointed  by  court 

1194.  1195.  Declaration  of  trust 

5  1191.  The  provisions  of  this  chapter  apply  only  J^^^ 
po  express  trusts,  created  for  the  benefit  of  another  Jjjpi^of 
than  the  trustor,  and  in  which  the  title  to  the  trust  Si!  ^^^^^ 
property  i§  vested  in  the  trustee ;  not  including,  how- 
ever, those  of  executors,  administrators  and  guar- 
dians, as  such. 

g  1192.  The  mutual  consent  of  a  trustor  and  trustee  gr^"^"*  ^' 
creates  a  tnist,  of  which  the  beneficiary  may  take 
advantage  at  any  time^  prior  to  its  rescission.' 

'  Moses  V.  Murgatroyd,  1  Johns.  Ch,,  119;  Shepperd  v. 
ITEvers,  4  id,,  136;  Cumberland  v.  Codrington,  3 
td,  261;  Weston  v.  Parker,  12  Johns,,  276,  281; 
Neilson  v.  Blighty  1  Jofms,  Cos.,  205. 

*  Acton  V.  Woodgate,  2  Myl  db  Jt,  492. 


^ 
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aSokTted        S  1193.  When  a  trustee  is  appointed  by  a  court  or 
by  court,      public  offiG«7  aa  suoh,  such  eourt  or  officer  is  the 
trustor,  within  the  meauing  of  the  last  section. 

?f^?t!*°''      §  119*-  The  nature,  extent  and  object  of  a  trust 
are  expressed  in  the  declaration  of  trust. 

I*-  S  1195.  All  declarations  of  a  trustor  to  his  trustees, 

in  relation  to  the  trust,  before  its  acceptance  by  the 
trustees,  or  any  of  ttiem,  are  to  l^  deemed  part  of 
the  declaration  of  the  trust,  except  that  when  a 
declaration  of  trust  is  made  in  wricing,  all  previous 
declarations  by  the  same  trustor  are  merged  therein. 


ARTICLE  n. 

OBLIGATIONS   OF  TBUSTEBS. 

Seotioh  1 196.  Trustee  must  obey  declaration  of  trust. 

1197.  Degree  of  care  and  dihgenoe  in  execution  of  trust 

1198.  Duty  of  trustee  as  to  appointment  of  successor. 

1199.  ItiTestment  of  money  by  trustee. 

1200.  Interest,  simple  or  compound,  on  omission  to  invest  trust 

moneys. 

1201.  Purchase  by  trustee  of  claims  against  trust  fund. 

SSit*Sbey  S  1196.  A  trustee  must  fulfill  the  purpose  of  the 
tt^u^"^  trust,  as  declared  at  its  ereatioti,  and  nrnat  follow  all 
the  directions  of  the  trustor  j^ven  at  that  tiinei^ 
except  as  modified  by  the  consent  of  all  parties 
interested,'  in  the  same  manner,  and  to  the  same 
extent,  9A  an  employee.^ 

*  Taylor  «.  Tabrum,  6  SirrL^  281. 
■  Wood  v.  Wood,  6  Paige,  696. 

*  He  has  a  right  to  diaobey  instruotioDS  in  the  same  cases 

in  which  an  employee  might  do  so.  Thus,  although 
directed  to  lend  the  funds  to  A.  on  his  bond,  he  may 
refbse,  if  A.  becomes  insolTent  (Bess  v.  GcdsaB,  1 
7,  db  CqJI  Ch^  ei*!). 

Degree  of        g  1197.  A  trustoe,  wbethor  he  receives  any  com- 

care  and 

eiecuSS^***  P^nsatiou.or  not>  must  use  at  least  ordinary  care  and 
of  tnxBt      diligence  in  the  execution  of  his  trust. 
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So  held  as  to  oompenaated  trustees  (Litchfield  v.  White, 
1  y,  F.,  438:  alT'g  S.  C,  3  Sandf^  546);  and  so  as  to 
gratuitous  trustees  (Caffrej  v.  Darby,  6  Vea,^  488).  No 
greater  degree  of  care  is  required  (Higgius  v.  Whitson, 
20  Barb^  141 ;  Garrett  v.  Noble,  6  Sin.,  504). 

S  1198.  If  a  trastee  procures  or  assents  to  his  dis-  Duty  or 

trustee  m 

charge  from  his  o£Sce,  before  his  trust  is  fully  exe-  ^Jg'^f*"*' 
cnted,  he  must  use  at  least  ordinary  care  and  diligence  w«»Mor. 
to  secure  the  appointment  of  a  trustworthy  successor 
before  accepting  his  own  final  discharge. 

This  provision  is  new,  and  is  intended  to  protect  benefi- 
ciaries fh>m  a  hasty  resort  to  the  courts  in  order  to 
shake  off  the  responsibility  of  a  trust;  a  prooeeding 
by  which  they  have  been  sometimes  irremediably  in- 
jured ;  an  insolvent  and  reckless  trustee  having  been 
appointed  in  plaoe  ot  an  indecent  bu^responsible  one. 

S  1199.  A  trustee  must  invest  money  received  by  invostment 

of  money 

him  under  the  trusty  as  fast  as  be  collects  a  sufficient  hy  tnutee. 
amount,^  in  such  manner  as  to  afford  reasonable 
secority*  and  interest  for  the  same. 

'  De  Peyster  v,  Clarkson,  2  WencL,  T? ;  aff 'g  S.  C,  J9(7pA., 
424. 

*  Bersoael  secnlity  is  not  suflteient  (Aekerman  v.  Bmott, 

4  Bofrb.,  626;  Smith  v.  Smith,  4  Johns.  Oh.,  361; 
Walker  v.  Symonds,  3  SufontL,  2 ;  Ryder  v,  Bickertoni 
tU,  80;  Mills  v.  Osborne,  7  Sim.,  30;  Holmes  ii, 
Bring,  2  Oot,  1 ;  Lowson  v.  Oopeland,  2  Bro.  0.  0., 
156),  except  for  a  reasonable  time,  while  seeking  real 
security  (Emelie  v.  Kmelie,  7  Bro,  P.  0.,  259 ;  see 
France  v.  Woods^  TwnL,  172). 

S1200.  If  a  trustee  omits  to  invest  the  trust  moneys  interest, 
/       simple  or 

according  to  the  last  section,  he  must  pay  simple  m-  <»™gjj.°*» 
terest  thereon,  if  such  omission  is  negligent  merely,*  taTOt*tnisi 
and  compound  interest  if  it  is  willful.*  ■"^"*^'' 

'  Schieflblin  v.  Stewart,  1  Johns,  Ch.,  620;  Punsoomb  v. 
Bunscomb,  /d,  508. 

*  Schieffelin  v.  Stewart,  1  Johns.  Oh.,  620 ;  see  Spear  «. 

Tinkham,  2  Barb,  C%.,  211;  Be  Peyster  v.  Clarkson, 
2  Wend.,  77. 

§  1201.  A  trustee  cannot  enforce  any  claim  against  parchafe 
the  trust  property  which  he  purchases  after  or  in  ofciailm 
contemplation  of  his  appointment  as  trustee;  but  he  trust ftmd. 
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may  be  allowed,  by  any  competent  court,  to  charge  to 
the  trust  property  what  he  has  in  good  faith  paid 
for  the  claim,  upon  discharging  the  same. 


ARTICLE  in. 


Trustee** 

powenas 

agent. 


▲nmnst 

MIL 


P0WBB8  OF  TBU8TBBS. 

8BonoN  1202.  Trustee's  powers  as  agent 

1203.  All  must  act 

1204.  Discretionaiy  powers. 

S  1202.  A  trustee  is  a  general  agent  for  the  trust 
property.  His  authority  is  such  as  is  conferred  upon 
him  by  the  declaration  of  trust,  and  by  this  chapter, 
and  none  other.  His  acts,  within  the  scope  of  liis 
authority,  bind  the  trust  prop€^rty  to  the  same  extent 
as  the  acts  of  an  agent  bind  his  principal. 

Coutant  V.  Servoss,  3  Barb,f  128;  L'Amoureux  t.  Van 
Rensselaer,  1  Barb.  Oh,^  34;  see  Briggs  v.  Davis,  20  JS, 
T,  16. 

§  1203.  Where  there  are  several  co*tnistees,  all 
must  unite  in  any  act  to  bind  the  trust  property, 
unless  the  declaration  of  trust  otherwise  provides. 

Bidgely  v.  Johnson,  11  Barb,^  627;  see  Moir  v.  Brown, 
14  fd,  39;  Van  Rensselaer  v.  Akin,  22  WeruL,  549. 


i»»cretiOT-  g  1204.  A  discretionary  power  conferred  upon  a 
trustee  is  presumed  not  to  be  left  to  his  arbitrary 
discretion,  but  may  be  controlled  by  the  supreme 
court  if  not  reasonably  exercised,*  unless  an  absolute 
discretion  is  clearly  conferred  by  the  declaxation  of 
trust.* 

*  Cowley  V.  Hartstonge,  1  Doio,  378;  Milsington  f.  Kol- 

grave,  3  Madd.,  491 ;  Mortimer  v.  Watts,  14  Bern., 
616;  Willis  v.  Childe,  13  id,  117.  If  so  exercised, 
the  court  will  not  interfere  (WUkes*  Charity,  3 
Macn.  db  0.,  440 ;  Contabadie  v.  Gontabadie,  6  Bartt 
410). 

*  Cowley  v.  Hartstonge,  1  Dow,  378. 
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ARTICLE  IV. 

RIOHTS   OF  TBU8TBB8. 

SionOH  1205.  Indemnification  of  trustee. 

1206.  Gompensatioa  of  trustee. 

1207.  InToliintaiy  trustee. 

S  1205.  A  trustee  is  entitled  to  the  repaymeDt,  out  indemnui 

*'  *    "^  catloii  of 

of  the  trast  property,  of  all  expenses  actually  and  tmatee.  . 
properly  incurred  by  him  in  the  performance  of  his 
trust.^    He  is  entitled  to  the  repayment  of  even 
unlawful  expenditures,  if  they  were  productive  of 
actual  benefit  to  the  estate.' 

'  Glover  v.  HoUey,  2  Brac^.,  291;  Worrall  v.  Harford,  8 
Vea^  8;  Wilkinson  v.  Stuart,  2  Sim,  &  Stiky  237; 
Webb  V,  Shaftesbury,  7  Ves.^  480-  Att'y-Oen.  v. 
Norwich,  2  Myl  A  Or.,  407  ;  1  Zeen,  700. 

•  Duffy  r.  Duncan,  32  Barb.,  687. 

S  1206.  When  a  declaration  of  trust  is  silent  upon  comp«n8ft' 
the  subject  of  compensation,  the  trustee  is  entitled  tiwtM. 
to  the  same  compensation  as  an  execut^m^  K  it 
specifies  the  amount  of  his  compensation,  he  is  enti- 
tled to  the  amount  thus  specified,  and  no  more.'  If 
it  directs  that  he  shall  be  allowed  a  compensation, 
but  does  not  specify  the  rate  or  amount,  he  is  entitled 
to  such  compensation  as  may  be  reasonable  under  the 
circumstances.^ 

'  Meacham  v.  Stemes,  9  Paigt^  398 ;  Wagstaff  v.  Lo^erre, 
23  Bairh.,  209;  8  Abb.  iV.,  411;  see  Litchfield  v. 
White,  7  N,  F.,  438.  Formerly  no  compensation 
was  allowed  (Green  v.  Winter,  1  JohM,  CfL,  26; 
Manning  v.  Manning,  Id.,  627 ;  Ormsby's  case,  I  BaU 
A  R,  189). 

*  Meacham  v.  Stemes,  9  PaigCf  398. 

S  1207.  An  involuntary  trustee,  who  becomes  such  inToinnury 
through  his  own  fault,  has  none  of  the  rights  men- 
tioned in  this  article. 
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ARTICLE  V. 

TERHINATIOK   OF  THE  TSUST. 

BiornON  1208.  Trust,  how  extinguifihed. 

1209.  Not  revocable. 

1210.  Trustee's  office,  how  vaoated. 

1211.  Trustee,  how  discharged. 

1212.  BemoYal  bj  tupretDe  court 

Trart,  how       2  1208.  A  trust  is  e^ctinguished  by  the  entire  fiil- 
guiBhed.      fillnaent  of  its  object,  or  by  such  object  becoming 
impossible  or  unlawful. 

So  as  to  real  trusts  (I  R  S.,  730,  §  67  ;  Matter  of  Craig, 
1  Barb.,  33;  Matter  of  De  Kay,  4  Paiffe,  403),  and 
doubtless  as  (o  personal  trusts. 

Not  i«Toe»-  g  1209.  A  trust  cannot  be  revoked  by  the  trustor 
after  its  acceptance,  actual  or  presumed,  by  the  trustee 
and  beneficiaries,  except  by  the  consent  of  all  the 
beneficiarieS)  unless  the  declaration  of  trust  reserves 
a  power  of  revocation  to  tbie  trustor,  and  in  that  cmo 
t&e  power  must  be  strictly  pursued. 

See  Diefbndorf  «.  Spfakor,  lO  2f.  K,  246;  Petf«  f.  IBt^ 
nasse,  2  Myl.  <6  K^  496. 

'Tnuiee'n        §  1210.  The  ofSco  of  a  trustee  is  vacated : 

ofllce,  how  ^ 

TEcated.  I   By  ijjg  death;  or, 

2.  By  his  discharge. 

J[^^^          S  1211.  A  trustee  can  be  discharged  from  his  tmst 
«>>*««*.      ^niy  jjg  follows : 

1.  By  the  extinction  of  the  trust ; 

2.  By  the  completion  of  his  duties  under  the  trust; 

3.  By  such  means  as  may  be  prescribed  by  the 
declaration  of  trust ; 

4.  By  the  consent  of  the  beneficiary.  If  he  has  capa- 
city to  contract ; 

5.  By  the  judgment  of  a  competent  tribunal,  io 
a  direct  proceeding  for  that  purpose,  that  he  is  of 
unsound  mind ;  or. 
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6.  By  the  snpieme  court. 

He  cannot  resign  of  his  own  mere  will  (Diefendorf  v. 
Spraker,  10  K  T,  246;  Cruger  v.  Halliday,  11  Paige^        ^ 
314;  Shepherd  ti.*  M'E^ers,  4  Johns,  Ch.,  136;  Chal- 
mers V,  Bradloj,  1  Jac  db  W.,  68). 

3  1212.  The  supreme  court  may  remove  any  tnis-  ^"JSreme 
tee  who  has  violated  or  is  unfit  to  execute  the  trust.  ""^ 

1  R  A,  730f  §  70;  Peoi^  «.  Norton,  9  If.'  T,,  176.  This 
does  not  extend  to  ezeontors  aad  Administrators  (Emer« 
flon  V.  Bowers,  14  N,  Z,  440). 


ARTICLE  VT. 

8UCCBS8ION  OB  APFOUffTaOEKl'  0]>  KSW  TRUSTEES. 

Sionov  1213.  Vacant  trusteeship  filled  by  court 
1214  SuryiYorship  between  oo-trustees. 
1216.  Supreme  court  as  trustee. 

*  S  1213.  The  supretne  court  may  appoint  a  trustee  vacant 
whenever  there  is  a  vacancy,  and  the  declaration  of  JJjj^**^ 
trust  does  not  provide  a  practicable  method  of  ap- 
pointment. 

See  1  iZ:  £r.,  730,  g  71 ;  L^gett  1^.  Hunter,  19  K.  7^  459. 

This  provision  in  bfoader  thaki  the  present  statute,  which 
applies  only  to  Taoandes  oaiued  by  resignation  or 
removal  (Matter  of  Stetenson,  8  /bf^i,  420;  Matter 
of  Van  SchooofaoveD,  6  id,  669).  • 


%  1214.  On  the  death,*  renunciation^  or  discharge'  surrivorw 
of  one  of  several  co-trustee&,  the  trust  survives  to  the  i^««n  ^ 
others. 

'  Lewin  on  Trustees^  299 ;  Belmont  v,  O'Brien,  12  N,  F., 

3»4. 
'  Matter  of  Van  Schoonhoven,  6  Poigt^  669 ;  De  Pejster 

«.  Clendining,  8  id,  296. 
*  Matter  of  Grossman,  20  Brw,  Pir.,  850. 

S  12f  5.  When  a  trust  exists  without  atty  appointed  sapremo 
trustee,  or  where  all  the  trustees  renounce,  die  or  are  tnutee. 
discharged,  the  supreme  court  must  execute  the  trust 
until  another  trustee  is  appointed. 

This  is  the  rule  as  to  ^al  truste  (1  R,  5.,  730,  g  68). 
Compare,  as  to  personal  truste,  Hawlej  v.  Ross  (7 
Paige,  103^  and  Banks  v.  Wilkes  (3  Sant^f.  Oh.,  99). 
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TITLE  IX. 


AGENCY. 

Under  thb  head,  the  representation  of  one  persun  0/ 
another  is  the  only  subject  treated.  The  rights  acquired 
\xy  third  persons  against  both  the  principal  and  the 
agent  are  here  stated.  The  mutual  relations  of  princi- 
pal and  agent  are  a  branch  of  Sbbvioe,  and  are 
defined  in  the  Title  on  that  snbject  So  far  as  these 
relations  create  a  mutual  trusty  thej  are  regulated  by 
the  TiUe  on  Tbust. 

Chapteb  L  AgeDcy  in  general, 
n.  Particular  agencies. 


OHAPTEE  L 

AGENCY  IN  GENERAL. 

AsnoLB  L  Definition  of  agency. 

n.  Authority  of  agents. 

nL  Mutual  obligations  of  principals  and  third  persons ' 
rv.  Obligations  of  agents  to  third  persons. 

y.  Delegation  of  agency. 
VL  Termination  of  agency. 


ARTICLE  L 

DKronnoif  of  agbkcy. 

flmmov  1216.  Agency,  what 

1217.  Who  may  appoint  and  who  may  be  an  agent 

1218.  Agents,  general  or  spedaL 

1219.  Agency,  actual  or  ostensible, 

1220.  Actual  agency. 

1221.  Ostensible  agency. 

Agency.  %  1216.  An  agent  is  one  who  represents  another, 

called  the  principal,  in*  dealings  with  third  persons. 
Such  representation  is  called  agency. 
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§1217.  Any  person,  having  capacity  to  contract,  who  may 
may  appoint  an  agent;'  and  any  person  may  be  an  ^'^K^ 
agent.' 

'  Siary  on  Agency^  §  6.    See  Bergman  v.  Howell,  3  Abb, 

Pr^  329;  Phillipfl  v.  Burr,  4  Duar,  113. 
*  Sto.  Ag,  §  7 ;  Bac  Ahr^  Authoritj,  B. ;   Hopkins  v. 

Mollinieux,  4  Wmd,  466. 

S  1218.  An  agent  for  a  particalar  act  or  transaction,  AgentiL 
is  called  a  special  agent.  All  others  are  general  >p«c^ 
agents. 

Story  Ag^  §§  1*7-20. 

S  1219.  An  agency  is  either  actual  or  ostensible.      fgJIf^v 

OBtensilile. 

S  1220.  An'  agency  is  actual  when  the  agent  is  Actua 
really  employed  by  the  principal. 

S  1221.  An  agency  is  ostensible  when  the  principal  ottauiibto 
intentionally,  or  by  want  of  ordinary  care,  causes  a 
third  person  to  believe  another  to  be  his  agent,  who 
is  not  really  employed  by  him. 


ARTICLE  n. 

AUTHOBITY  OF  ▲GBimU 

Sionov  1222.  What  authority  may  be  conferred. 

1223,  Agent  may  perform  acts  required  of  principal  by  Code. 

1224.  Agent  cannot  have  authority  to  defraud  principaL 
1226.  Creation  of  agency. 

1226.  Consideration,  unnecessary. 

1227.  Form  of  authority. 

1228.  Batiflcation  of  agent's  act 

1229.  Batification  of  part  of  a  transaction. 

1230.  When  ratification  void.  ^ 

1231.  Batiflcation  not  to  work  iijury  to  third  persona. 

1232.  Bescission  of  ratification. 

1233.  Measure  of  agent's  authority. 

1234.  Actual  authority,  what. 
1236.  Ostensible  authority,  what 

1236.  Agent's  authority  as  to  persons  haying  notice  of  restrictions 

upon  it 

1237.  Agent's  necessary  authority. 

1238.  Agent's  power  to  disobey  instructions. 

1239.  Authority  to  be  construed  by  its  specific,  rather  than  by  its 

general  terms. 
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1240.  Exceptions  to  genoral  authoritj. 

1241.  What  included  in  authority  to  sell  personal  property. 

1242.  What  included  in  authority  to  sell  real  property. 

1243.  Authority  of  general  agent  to  receive  price  of  property. 

1244.  Authority  of  special  agent  to  receive  price. 

w^t^  S  1222.  An  agent  may  be  authorized  to  do  any 

feJrod?*^'  ^^^^  which  his  principal  might  do,  except  those  to 

wfaioh  the  laMer  is  bocind  to  give  his  personal  alten- 

tiOQ. 


-^Kjjt^ay       S  1223.  Everj'  act  which,  according  to  this  Code, 
qui*reirof     ^^7  ^  Aone  by  or  to  any  person,  may  be.  done  by  or 
Ey  ^^^   *  to  the  agent  of  such  person  for  that  purpose,  anless 
a  contrary  intention  dually  a{)pears. 


Agent  can- 
not have 
aathority 
to  defraod 
principal. 


§  1224.  An  agent  can  never  have  authority,  either 
actual  or  ostensible,  to  da  an  act  which  is,  and  is 
known  or  suiqpected  by  the  person  with  whom  he 
cll^ls  to  be»  a  fraud  upon  the  principal. 


Creation  of 
agency. 


§  1225.  An  agency  may  be  created,  and  an  authority 
may  be  conferred,  by  a  precedent  authorization,  or  a 
subsequent  ratification. 

Kewton  v.  Bronson,  13  K  I!,  694 ;  Moss  v.  Bossie  Min- 
ing Co.,  IS  SiU^  137 ;  Weed  v.  Carpenter,  4  WeneL,  219; 
Peterson  v.  Mayor  of  New  York,  17  N.  r.,453;  H<vt 
V.  Thompson,  19  ui,  218. 


OonBldenr 
tion,  an- 
neceesary. 


S  1226.  A  consideration  is  not  necessary  to  make 
an  authority,  whether  precedent  or  subsequent,  bind- 
ing upon  the  principal. 

Commercial  Bank  v,  Warren,  15  Jl  K,  577. 


Form  of 
antborlty. 


§  1227.  An  oral  authorization  is  sufficient  for  any 
purpose,'  except  that : 

1.  An  authority  to  enter  into  a  contract  under  seal 
can  only  be  given  by  an  instrument  under  seal,** 
and, 

2.  An  authority  to  enter  into  a  contract  for  the 
transfer  of  real  property,  or  to  declare  a  trust  in 
relation  thereto,  can  only  be  given  in  writing.^ 
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'  Bank  of  N.  Amerioa  «.  Bmbuiy,  33  Barb.^  323;  21  ffow. 
iV.,  14. 

*  WorraU  V.  Muim,  6  N.  T,  M9. 
*2R  &,  136. 

S1228.  A  ratification  can  be  made  only  in  the  man-  E«tiiicAtia« 

^  •'of  agents 

ner  tliak  would  have  been  necessary  to  confer  an  orl-  act. 
ginal  authority  for  the  act  ratified,^  or,  where  an  oral 
authorization  would  suffice,  by  accepting  or  retaining 
the  benefit  of  the  act,'  with  notice  thereof.^ 

'  story  Ag.  g  242 ;  M'Cracken  y.  San  Francisco,  16  CaL, 
691,  6^3;  Despatch  Lin«  «.  Bellamy,  12  N.  K,  232. 
Bee  NewV>a  il  BronsoA,  13  N,  7.,  696;  Blood  v. 
Goodrich,  9  Wend,  68;  12  id,  625;  Wells  v.  Evans, 
20  «d,  261. 

*  Bennett  f.  Judsoo,  21  ff,  Z,  239;  Clarke  v.  Van  Reims- 

dyck,  9  OrcMch^  163;  Lowenstein  v.  Mcintosh,  37 
JBotb^  261 ;  Decker  ii.  JHd80^  18  IT,  Ti,  446. 

*  SQynoiur  v.  Wyckoli;  10  N:  7.,  213 ;  OoUb  v,  ]>qw9»  H^ 

341. 

S  1220«  Ratification  of  part  of  an  indivisible  trans*  Batificatum 
action  is  a  ratificatiOQ  of  the  whole.  tnnBao- 

tion. 
Decker  v.  Judson,  16  M  T^  446 ;  Cobb  «l  Dows,  10  .y.  T., 
336 ;  Farmers  Loan  Co.  v.  Walworth,  1  K.  7.,  433 ;  Bell 
««  Shiblegr,  33  Barb^  610;  Ferguson  %  BMoUtoo,  36 
id,  427 ;  StCfry  Ag.^  §  260.  See  Bennett  v.  Judson,  21 
y.  7.,  238;  Gondit  v.  Baldwin,  id.,  231. 

31230.  A  ratifieatioii  is  not  valid  unless,  at  the  wbenrati 
ficatlon 

time  of  ratifying  the  act  done,  the  principal  has  ▼^^^^ 
power  to  confer  authority  for  such  an  act. 

M'Craoken  v.  San  Frandaco,  16  Oalj  691., 

S  1231.  M"o  unauthorized  act  can  be  made  valid,  ^^t"o*tiS 
retroactively,  to  the  prejudice  of  third  persona,  with-  ^"^^ 
out  their  consent.  '*'°"' 

This  is  perhaps  a  broader  rule  than  at  present  exists. 
But  great  difiQcultj  has  been  felt  in  attempting  to  re- 
concile the  cases  (See  Story  Ag.,  §§  246,  247 ;  Bliss  v. 
Cottle,  82  Barb^  322;  Bird  v.  BrowB,  4  £sc^.,  786; 
Wilson  V.  Tumman,  Q  M.  dt  0,,  236 ;  Pahner  v.  Ste- 
pt^ns,  1  Dwh,  481 ;  Kossiter  v.  Rossiter,  8  Wknd,, 
490).  In  Buron  v.  Denman  (2  Bxith.^  167),  the  defend- 
ant had  committed  a  trespass,  which  the  English  gov- 
ernment expressly  ratified     This  was  held  to  relieve 
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Besciuion 
of  ratiiica- 
tion. 


Measure  of 

Afrent'e 

anthority. 


Actual 

aathority 

what 


Oiteiiaible 

anthorlty, 

what 


Agent*8 
aathority 
as  toper- 
sons  haying 
notice  of 
restrictions 
upon  it. 


AgenVs 

necessary 

authority. 


the  defendant  from  reBponBibility,  In  Lucas  v.  Wilk- 
inson (1  H.  A  y^  420),  it  was  held  that  an  act  ezpressly 
done  on  behalf  of  A.,  could  not  be  ratified  and  adopted 
by  B.,  to  the  prejudice  of  C. 

S  1232.  A  ratification  may  be  rescinded  when  made 
without  snch  consent  as  is  required  in  a  contract,  or 
with  an  imperfect  knowledge  of  the  material  £Eict8  of 
the  transaction  ratified,^  but  not  otherwise.' 

*  SejTnour  v,  Wyckofl;  10  N.  7.,  213,  224;  Cobb  v.  Dowa, 

JcL,  341 ;  Nixon  v.  Pahner,  8  td,  398 ;  Brass  v.  Worthf 
40  Barb.,  648;  Roach  v.  Coe,  1  K  D.  Smith,  175; 
M'Cracken  v.  San  Francisco,  16  CaL,  691,  625; 
Freeman  v.  posher,  13  Q,  A,  780;  Owings  v.  Hull, 
9  Peters,  607. 

*  Story  on  Agency,  gg  242,  260.    See  Commercial  Bask 

V,  Warren,  16  N,  7.,  677. 

S  1233.  An  agent  has  such  authority  as  the  priDci- 
pal,  actually  or  ostensibly,  confers  upon  him. 

%  1234.  Actual  authority  is  such  as  a  principal 
intentionally  confers  upon  the  agent,  or  intentionally, 
or  by  want  of  ordinary  care,  allows  the  agent  to 
believe  himself  to  possess. 

§  1235.  Ostensible  authority  is  such  as  a  principal 
intentionally,  or  by  want  of  ordinary  care,  causes  or 
allows  a  third  person  to  believe  the  agent  to  possess. 

Fann.  Jk  Mech.  B'k  v.  Butch,  ft  Droy.  B'k,  16  ^:  7.,  125; 
Beaufort  v.  Neeld,  12  Clark  db  Fin,,  290;  Sickens  v. 
Irving,  7  C.  B.  {IT.  S.),  171, 173;  see  Smith  v.  McGuire 
ZRdkN:,  654. 

S  1236.  Every  agent  has  actually  such  authority 
as  is  defined  by  this  Title,  unless  specially  deprived 
thereof  by  his  principal,  and  has  even  then  such 
authority  ostensibly,  except  as  to  persons  who  have 
actual  or  constructive  notice  of  the  restriction  upon  his 
authority. 

Dingle  v.  Hare,  7  C.  B.  (K.  S.\  159. 

S  1237.  An  agent  has  authority : 

1.  To  do  everything  necessary,  or  proper  and  usual 
in  the  ordinary  course  of  business,  for  effecting  the 
purpose  of  his  agency ;  and, 
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2.  To  make  a  representation  respecting  any  matter 
of  fact,  not  including  the  terms  of  his  authority,  but 
upon  which  his  right  to  use  his  authority  depends, 
and  the  truth  of  which  cannot  be  determined  by  the 
use  of  reasonable  diligence  on  the  part  of  the  person 
to  whom  the  representation  is  made.' 

^  story  on  Agency^  %%  86,  86,  96,  97 ;  DiDgle  v.  Hare,  1  C, 
R  (N.  S.\  169;  see  Horton  v.  Morgan,  19 N,  7.,  170 ; 
,  WariDg  «.  MasoD,  18  Wend,,  434;  Graves  v.  Legg,  2 

K  db  Ky  210;  Taylor  v.  Stray,  2  C.  B.  (M  S,\  191; 
Pollock  V.  Stables,  \2  Q.  B.,  766;  Bayliffe  v.  Butter- 
worth,  1  Eith.,  428 ;  Sutton  v.  Tatham,  10  Ad,  dt  EL, 
27 ;  Bayley  v.  Wilkins,  7  (7.  B.,  886 ;  see,  however, 
Sweeting  v.  Pearce,  7  C.  B,  {K  Sf.),  449 ;  Partridge  v. 
Bank  of  England,  9  Q.  B.,  396. 

*  Oriswold  v.  Haven,  26  N.  K,  696 ;  farmers'  &  M.  Bank 

V.  Butchers'  k  Drovers'  Bank,  16  k2.,  126;  Exchange 
Bank  t;  Monteath,  26  id,  606 ;  North  River  Bank  v, 
Aymar,  3  HUl,  263. 

• 

S  1238.  An  agent  has  power  to  disobey  instructions  ^^** 
hi  dealing  with  the  subject  of  the  agency,  in  cases  J^^J^J^J, 
where  it  is  clearly  for  the  interest  of  his  principal 
that  he  should  do  so,  and  there  is  not  time  to  com- 
municate with  the  principal. 

Code  La,,  2976,  2980;  Drummond  v.  Wood,  2  Ckiines,  310. 

S  1239.  When  an  authority  is  given  partly  in  gene-  Anthority 
ral,  and  partly  in  6i)ecific  terms,  the  general  authority  f^»<^^{ 
gives  -no  jiigher  powers  than  those  specifically  men-  [2f**®nJJJS* 
tioned.  *«™»- 

Sto.  Agency,  §  71;  Siair  InsL,  B.  1,  t  12,  g  16. 

§  1240.  An  authority  expressed  in  general  terms,  J^^p^J^i* 
however  broad,  does  not  authorize  an  agent :  aufliority. 

1.  To  act  in  his  own  name,'  unless  it  is  the  usual 
course  of  business  to  do  so ;' 

2.  To  define  the  scope  of  his  agency  f  or, 

3.  To  do  any  act  which  a  trustee  is  forbidden  to  do 
by  article  n,  of  chapter  I,  of  the  last  Title.* 

*  Bank  of  State  of  N.  Y.  v.  Farmers'  Branch  Bank,  36 

Barb.,  332. 

*  Horton  v.  Morgan,  19  N.  K,  170;  Whitehouse  v.  Moore^ 

13  Abb.  Ft.,  142. 
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Whatln- 
dnded  in 
anthoiity 
to  sell 
peraonal 
property. 


Wb»t  in- 
cluded in 
anthority 
to  Bell  real 
property. 


Authority 
of  general 
agent  to 
reoelve 
price  of 
property. 


Antbority 
of  Bpecial 
agent  to 
receive 
price. 


'  8apVs  of  Rensselaer  v.  Bates,  l*lli.  K,  24^;  Mechamcs* 
Bank  v.  lHew  Haven  R.  R.,  13  td,  699 ;  Gould  v. 
Sterling,  23  icL,  463 ;  Grant  v.  Norway,  10  C.  A. 
66S ;  Coleman  v.  Riches,  16  idl,  104.  But  see  these 
ca9es  explained  and  greatlj  res^lQted  in  Griswold  v. 
Hayen,  25  N.  7.,  296. 

*  Clafliu  V.  Farmers',  &a,  Bank,  25  21  PI,  293 ;  Bentley 
V.  Columbian  Ins.  Co.,  17  i(i,  421 ;  N.  T.  Central  Ins. 
Co.  V.  National  Prot'n  Ins.  Ca,  14  id,  86;  Fellows 
¥.  Com>8  of  Oneida,  36  Barb.,  655 ;  Bruce  ff.  Daven- 
port, i4.j  349;  Conkej  v.  Bond,  34  id,  ^76;  Cassaid 
V.  Hioman,  6  Boauf^  8. 

S 1241.  An  authority  to  sell  peESonal  property  in- 
elndes  authority  to  warrant  the  title  of  the  principal, 
and  the  quality  and  quantity  of  the  property. 

Waring  v.  Mason,  (Ct  of  £rror8)|  18  WentL^  434 ;  see 
Ferguson  v,  Todd,  35  Barb.^  437 ;  Milburn  v.  Belloni, 
12  Abb,  iV.,  451;  SUf.  A^enoy,  §§  68,  59;  Nelson  v. 
Cowing,  6  Hid,  336.  See,  however,  Brady  v.  Todd  (9 
a  J5L  [N.  S.^  592),  which  holds  these  powers  to  be 
ooxvfined  to  a  general  agent. 

S  1242.  An  authority  to  sell  and  convey  real  pro- 
perty includes  authority  to  give  the  usual  covenants 
of  warranty, 

Leroy  v.  Beard,  8  iK>v.  (  U,  SQ,  461. 

§  1243.  A  general  agent  to  sell,  who  is  introsted 
by  the  prindpal  with  the  possession  of  the  thing  sold, 
has  authority  to  receive  the  price. 

S  1244.  A  special  agent  to  sell  has  authority  to 
receive  the  price  on  delivery  of  the  thing  sold,  but 
not  afterwards. 

Peck  «.  Harriott,  Q  Ssrg,  A  it,  148. 


ARTICLE  ni. 


MUTUAL  ORJGAXIOKS  OF  PRINCIPALS  AND  THIIED  P8BSONB. 


SwrnoN  1246.  Principal^  how  affected  by  acts  of  a^nt  within  the  soope 

of  hxA  authority. 
124&  Principal^  when  bound  by  Incomplete  execution  of  authoritjr. 
1247.  Notice  to  agent,  when  notice  to  prindpaL 
1248u  QbtigatioQ  of  prindpal  when  agent  exceeds  his  authori^. 
1249.  For  acts  done  under  a  merely  ostensible  authori^. 
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SvTixoir  1260.  When  exduBive  credit  is  given  to  agent 

1261.  BightB  of  person  who  deals  with  agent  without  knowledge 

of  his  agenqr. 

1262.  Bffect  of  a  written  instrument  by  which  the  agent  intecds 

to  bind  the  prindpaL 

1263.  Principal's  responsibility  for  agenf  s  negligence  or  omission. 
1264b  Principal's  responsibility  for  wrongs  willfully  committed  by 

the  agent 

S  1245,  An  agent  represents  his  principal  for  all  J^^*^ 

purposes  within  the  scope  of  his  actual  or  ostensible^  S? iSiSf* 

authority,  and  all  the  rights'  and  liabilities'  which  !^^o^ 

would  accrue  to  the  agent  from  transactions  within  •**'*'**3^* 
such  limit/  if  they  had  been  entered  into  on  his  own 
account,  accnie  to  the  principal. 

'  Bourke  v.  Story,  4  K  D.  SmUk,  64;  Hatch  v,  Taylor, 
10  K,  K,  638;  Farm.  &  M.  Bic  «.  Butch,  k  DroT. 
B*k,  16  N,  7.,  126,  149. 

*  Siory  Agency,  §§  436,  438. 

*  Story  Affencyy  §  127.  ^ 

*  See  ConditV  Baldwin,  21  K.  K,  219;  Mechanics'  Bank 

V.  New  Haven  B.  R.,  13  ^I  7.,  699,  634 ;  Hubbersty  v. 
Ward,  8  JbeA.,  330;  Coleman  v,  Biches,  16  0.  B.,  104. 

3  1246.  A  principal  Is  bound  by  an  incomplete  exe-  Principal, 
cntion  of  an  authority,  when  it  is  consistent  with  the  hound  by 

*'  Incomplota 

whole  purpose  and  scope  thereof,  but  not  otherwise.  SfSJ^oSty 

Story  Affency,  §§  1^1,180. 

5  1247,  As  against  a  principal,  both  principal^  ^ntT^en 
and  agent*  are  deemed  to  have  notice  of  whatever  JJiiSpS. 
eithw  has  notice  of,  and  ought,  in  good  faith  and 
the  exercise  of  ordinary  care  and  diligence,  to  com- 
municate to  the  other.^ 

'Pulton  Bank  v.  Sharon  Canal  Co.,  4  Pcdgey  137;  Bank 
of  U.  S.  V.  Davis,  2  HiO,  464;  Stewart  v.  Stewart,  6  , 
Clark  A  jFVn.,  911.  See  Ingalls  v.  Morgan,  10  N,  K, 
184;  Weisser  v.  Denison,  id,  68. 

*  This  role  has  been  declared  in  a  well  considered  opinion 

(Fitzsimroons  v.  Joslin,  21  72.,  129),  and  seems  to  be 
supported  by  other  cases  (see  Lawrence  v.  Miller,  16 
N.  Y^  235;  Fuller  v,  Wilson,  3  Q.  A,  68).  To  the 
contrary  is  the  celebrated  case  of  Gomfoot  v.  Fowke 
(6  M.  ds  W^  3^6),  which  has  been,  however,  explained 
in  the  house  of  lords  (National  Exch.  Co.  v.  Drew,  2 
M<kcq.^  108,  144)  as  really  tnmmg  upon  a  question  of 
pure  ft-aud. 
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■See  Weisser  v,  Denison,  10  ^  7.,  68;  Hood  v.  Pahne- 
stock,  8  Watta,  489;  Bracken  v.  Miller,  4  WdUsAS^ 
102.  Thus,  notioe  to  an  agQnt,  before  his  empbj- 
ment  as  such,  does  not  affect  the  principal  (Fuller  v. 
Bennett,  2  JBare^  402;  Worsley  v.  Scarborough,  3 
Atk.,  392 ;  and  cases  before  cited). 

Obligation       g  1248.  When  an  a^ent  exceeds  his  authority,  his 

of  principal  ^  ^  /.  i 

rilfeed?Si  Principal  is  bound  by  his  authorized  acts  so  far  ouly 
aathority.     ^  ^|j^y  ^^j^  \y^^  plainly  Separated  from  those  which 

are  unauthorized. 

doL*?nder  S  1249.  A  principal  is  bound  by  acts  of  his  agent, 
SttSwlSie  nnder  a  merely  ostensible  authority,  to  those  persons 
anthority.    ^^^y  ^^q  havc  in  good  faith,  and  without  ordinary 

negligence,  incurred  a  liability,  or  parted  with  value, 

upon  the  faith  thereof. 

See  Mechanics'  Bank  v.  New  Hayen  R.  R.,  13  ^I  K,  611; 
Farmers'  and  Mechanics'  Bank  i;.  Butchers'  and  Drovers' 
Bank,  16  N.  K  12t 

cS.we'Si.       §  1250.  If  exclusive  credit  is  given  to  an  agent  by 
t^^t^Ju^  the  person  dealing  with  him,  his  principal  is  exonerat- 
ed by  payment  or  other  satisfaction  made  by  him  to 
his  agent  in  good  faith,  before  receiving  notice  of  the 
creditor's  election  to  hold  him  responsible. 

story  Agency,  §  291 ;  Fish  v.  Wood,  4  E.  D.  SnUQi,  327; 
see  Heald  v,  Kenworthy,  10  Exck.,  739 ;  Hyde  v.  Paige^ 
9  Barh.^  150;  Oheever  v.  Smith,  15  Johns.,  276;  French 
«.  Price,  24  Pick.,  13 ;  Fitler  v.  Commonwealth,  31  Penn. 
St,  406.  If  such  credit  is  not  given  to  the  agent,  men 
delay  in  calling  upon  the  principal  does  not  exonerate 
him  (Macfarlane  y.  Giannacopulo,  Z  H.  db  N.,  860). 

Rights  of         (55 1261.  One  who .  deals  with  an  agent,  without 

Serson  who         ^  o         » 

alSnt  wuh.  knowing  or  having  reason  to  believe  that  the  agent 

kdge"o7h"iB  acts  as  such  in  the  transaction,  may  set  off,  against 
agency.       ^^^  claim  of  the  principal  arising  out  of  the  same, 

all  claims  which  he  might  have  set  off  against  the 

agent  before  notice  of  the  agency. 

ilogan  V.  Shorb,  24  Wmd.,  458;.  George  v.  Clagett,  7  T, 
R,  359;  see  Taintor  v.  Prendergast,  3  ffiU,  72;  Fer> 
rand  v.  Bischoffsheim,  4  O.  B.  (K  S),  710;  Heald  v, 
Kenworthy,  10  Exch.,  739 ;  Smethurst  v.  Mitchell,  1  SL 
A  £U,  630. 
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§  1252.  Any  instrument  within  the-  scope  of  his  Effector  a 
authority,  whether  under  seal  or  not,  by  which  an  J*^^f?J 
agent  intends  to  bind  his  principal,  does  bind  him,  {Jjj^"^ 
if  such  intent  is  plainly  inferable  fix)m  the  instrument  JIt?ci^ 
itself- 

This  section  belongs  perhaps  to  the  general  subject  of 
interpretation  of  contracts.  It  is  intended  to  abolish 
the  distinction  in  this  respect  between  sealed  and  un- 
sealed instruments.  Stefi  Story  Ag.^  §g  147-156. 

§  1253.  Unless  required  by  or  under  the  authority  Principart 
of  law  to  employ  that  particular  agent,^  a  principal  Si?^  tor 
is  responsible  to  third  persons  for  the  negligence  of  ^2S»! 
his  agent  in  the  transaction  of  the  business  of  the 
agency,'  including  wrongful  acts  committed  by  such 
agent  in,  and  'as  a  part  of,  the  transaction  of  such 
business  f  and  for  his  willful  omission  to  fulfill  the 
obligations  of  the  principal.^ 

'  story  Agency,  §  466. 

■  Drew  V.  Sixth  Av.  R,  R.  Co.,  26  N.  F.,  49;  Sadler  «. 

Henlock,  4t  K  &  R,  570;  Althorf  v.  Wolfe,  22  K, 

r.,  356;  Blake  v.  Ferris,  6  K.  7.,  48. 

*  Chase  v.  N.  T.  Central  R.  R.  Co.,  26  K  7.,  523 ;  San- 

ford  V.  Eighth  Av.  R.  R.  Co.,  23  K  K,  343;  see 
Griflwold  v,  Hayen,  26  K  K,  696. 

*  Weed  V,  Panama  R.  R.,  17  K,  T,  362;  Story  Agency, 

§463. 

S  1254.  A  principal  is  responsible  for  no  other  Prindpart 
wrongs  committed  by  his  agent,  than  those  men-  MHtTfor 
tioned  in  the  la^t  section,  unless  he  has  authorized  ^"^^vk^ 
or  ratified  them,^  even  though  they  are  committed  JgJ^^ 
while  the  agent  is  engaged  in  his  service.* 

'  Steele  v.  Smith,  3  E.  D.  Smith,  321 ;  Eastern  0.  R.  R. 
,  ».  Brown,  6  Exch.,  314;  Chilton  v.  Croydon  R.  R., 

16  iC  <fe  W;  212;  Maund  v.  Monmouth  Canal  Co.,  4 
U.  A  a,  462. 

*  Story  Ag,y  g  456;  Church  v.  Mansfield,  20  Conn.,  284; 

Condit  V,  Baldwin,  21  Nl  T.,  219;  Richmond  Turn- 
pike Co.  V.  VanderbUt,  2  M  F.,  479;  1  HiU,  480; 
'  Fellows  V.  Com'ra  of  Oneida,  36  Bairh.j  665. 
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ARTICLE  IV. 

OBUGAITONS   OF  AGENTS  TO  THIBD  PBBSONB. 

Beotiov  1265.  Warranty  of  authority. 

1256.  Agent's  responsibility  to  third  persons. 

1257.  Obligation  of  agent  to  surrender  properly  to  third  penoa. 

1258.  Agent  not  having  capacity  to  contract 

^^'Sh.^        S  1^^^-  O^^  ^^^  assumes  to   act  as  an  agent 

^'  thereby  warrants,  to  all  who  deal  with  him  in  that 

capacity,  that  he  has  the  authority  which  he  assumes. 

White  V,  Madiuon,  26  IT.  T.,  117;  CoUen  v.  Wri^^t,  8 
K  A  B.,  647 ;  7  ui,  301 ;  see  Walker  v.  Bank  of  N. 
Y.,  9  id.^  682;  Jenkins  «.  Hutchhison,  13  Q,  A,  744; 
Jefls  V,  York,  10  Chtsh.,  395;  ^^olhill  v.  Walter,  3  B. 
dk  Ad^  114.  The  exception  established  in  Smontv. 
nbery  (10  Mi  db  W.,  1),  is  not  necessary  to  be  retained, 
under  the  change  which  is  proposed  as  to  the  tenniiuh 
tion  of  agency. 

^p^smiu^      S  12^6*  ^^^  ^^^  assumes  to  act  as  an  agent  is 
persoBB.      responsible  to  third  persons  as  a  principal  for  his  acts 

in  the  course  of  his  agency,  in  any  of  the  following 

cases,  and  in  no  others :' 

1.  When,  with  his  consent,  credit  is  given  to  him 
personally  in  a  transaction  f 

2.  When  he  enters  into  a  wfitten  contract  in  the 
name  of  his  principal,  without  believing,  in  good 
faith,  that  he  has  authority  to  do  so  f  or, 

3.  When  his  acts  are  wrongful  in  their  nature/ 

^  story's  Agency,  §§  261, 310.  See  Eirkpatrick  v.  SUiner, 
22  Wend.t  244;  Green  v.  Kopke,  18  <7.  R,  549; 
Smout  V.  Ubeiy,  10  if.  <fe  W.,  1.  , 

*  Sto.  Ag^  §  288.  This  proTislon  indudes  the  oases  in 
which  an  agent  does  not  disclose  the  fikct  of  bis 
agency  (Waring  v.  Mason,  18  Wend.,  434;  Sto,  Ag^ 
§  266);  those  in  which  the  fact  of  the  agency  ifl 
known,  but  the  principal  is  unknown  (Mills  v.  Hunt, 
20  Wend^  431 ;  «S%9.  Ag.,  §  267);  or  where  the  agent 
makes  hiniBelf  a  party  to  the  contract  (Higgina  v. 
Senior,  %  M.  A  W.,  834;  Tanner  v.  Christian,  4  £  ift 
^.,591 ;  Lennard  v.  Robinson,  5  E,dbB.,  125;  Penti 
V.  Stanton,  10  Wend.^  271).  In  all  cases  the  question 
is,  "to  whom  was  the  credit  given?"  (Green  n 
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« 

Eopke,  18  C.  A,  649;  Mahony  u.  Kekiil^,  14  tVi., 
390.  See  Kirkpatrick  v.  StaiDer,  22  Wend.,  244). 
This  is  true  even  concerning  public  agents  who  con- 
tract in  their  own  names  {Sto.  Ag.,  §  302). 
'  This  rule  seems  to  be  eitablished  in  this  state  (Feeter 
V.  Heath  [Ct  of  Errors],  11  Wend,,  477;  Meech  v. 
Smith,  t  Wmd.,  316;  Dusenbery  v.  Ellis,  3  Johns. 
Cos.,  70;  Rossiter  v.  Bossiter,  8  Wend.,  494;  see 
Palmer  v.  Stephens,  1  Denio,  471) ;  though  it  is  con- 
fined to  the  limits  here  stated'  (Walker  v.  Bank  of 
N.  Y.,  9  S,  K,  682) ;  and  has  been  doubted  altogether 
(White  V.  Madison,  26  K  7.,  1 17).  It  is  not  law  in 
England  (OoUen  «.  Wright,  7  JSl  <fc  B,  301 ;  Jenkins 
«.  Hutchmson,  13  ^.  B.,  744;  Lewis  v.  Nicholson, 
18  td,  603),  in  Massachusetts  (Abbey  o.  Chase,  6 
Gush.,  56 ;  Jefts  i;.  York,  4  id.,  371 ;  Ballou  v.  Talbot, 
16  Mass.,  461;  Long  v.  Oolburn,  11  id,  97),  in  Con- 
necticut (Ogden  v.  Raymond,  22  Conn.,  385),  in 
Maine  (Harper  v.  Little,  2  Ch-eenl,  14;  Stetson  «• 
PattoB,  id,,  358),  in  Indiana  (McHenry  v.  Duffield,  7 
Blaekf.,  41),  or  Pennsylvania  (Hopkins  v.  MehaAby, 
11  Serg,  dk  R,  126). 

*  Sto.  Ag.,  §§  311,  312.    The  mazium  respondeat  superior 

does  not  exempt  the  agent  fiorn  liability  even  for 
mere  negligence  (Arthy  v.  Coleman,  30  Lam  limes, 
101 ;  BKdiB,  [Am,  ed.},  1092). 

§  1257.  If  an  agent  receives  anything  for  the  bene-  obugatioii 
at  of  his  principal,  to  the  possession  of  which  another  ».^lr*° 

property  te 

person  is  entitled,  he  mnst,  on  demand,  surrender  it  tbird  per. 
to  such  person,  or  so  much  of  it  as  he  has  under  his 
control  at  the  time  of  demand,  on  being  indemnified 
for  any  advance  which  he  has  made  to  his  principal, 
in  good  faith,  on  account  of  the  same  ;^  and  is  respon- 
sible therefor,  if,  after  notice  from  the  owner,  he 
delivers  it  to  his  principal.' 

'  story's  Agency,  §  300. 

•  Hdarsey  v.  Pruyn,  7  Johns.,  1Y9. 

§  1258.  The  provisions  of  this  article  are  subject  to  Ag^^t  not 
the  provisions  of  Part  I  of  the  First  Division  of  this  SStSk** 
Oode. 
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ARTICLE  V. 


DELEGATION    OF  AGENCY. 


Ag«nt*B 
delegation 
of  Mb 
powers. 


SscnoN  1269.  Agent's  delegation  of  his  powers. 

1260.  Agent's  unauthorized  employment  of  sub-agenk 

1261.  Sub-agent  rightfully  appointed,  represents  principal. 

§  1259.  An  agent,  unless  specially  forbidden  by 
his  principal  to  do  so,  can  delegate  his  powers  to 
another  person  in  any  of  the  following  cases,  and 
in  no  others:' 

1.  When  the  act  to  be  done  is  purely  mechanical  ;* 

2.  When  it  is  such  as  the  agent  cannot  himself,  and 
the  sub-agent  can,  lawfully  perform;* 

3.  When  it  is  the  usage  of  the  place  to  delegate 
such  powers  ;*  or, 

4.  When  such  delegation  is  specially  authorized  by 
the  principal.* 

*  Ess  V.  Tnisoott,  i  M.  A  W.,  386 ;  see  Powell  v.  Tuttie, 

8  y.  r.,  396;  Moffatt  v.  Wood,  6  Sdd.  Nates,  U; 
Newton  v.  Bronson,  13  N.  F.,  593. 

*  Commercial  Bank  v,  Korton,  1  BiU,  601 ;  see  PoweQ  9, 

Tuttie,  3  N.  r.,  407. 

*  Story  Agency^  §  14. 

*  Laussatt  v,  Lippincott^  6  Serg,  A  J?.,  393 ;  see  Hortoa 

V.  Morgan,  19  N.  F,  170;  Whitehouse  v.  Hoore,  13 
Abb.  iV.,  142;  Pollock  v.  SUbles,  12  Q,  JSL,  765. 

*  iS!to.  Agency,  g  14. 


AgeDt*a 
ananthor- 
iised  em- 
ployment ot 
tab-agent. 


8Qb-agent 

rightmily 

appointed 

represents 

principal. 


§  1260.  If  an  agent  employs  a  sub-agent  without 
authority,  the  former  is  a  principal,  and  the  latter  his 
agent,  and  the  principal  of  the  former  has  no  con- 
nection with  the  latter. 

story  Agency,  §  217  & ;  Oode  of  La.,  2976. 

g  1261.  A  sub-agent,  lawfully  appointed,  repre- 
sents the  principal  in  like  manner  with  the  original 
agent ;  and  the  original  agent  is  not  responsible  to 
third  persons  for  the  acts  of  the  sub-agent. 

See  Altihorf  v.  Wolfe,  22  N.  T,  355;  Sadler  v.  Henlodr, 
4  ^.  <fe  B.,  570,  578. 
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ARTICI^  VI. 

TXBHINATIOK  OF  AGSKCY. 
SicnoiiB  1262,  1263.  TerminatioiL  of  agency. 

g  1262.  An  agency  is  terminated,  as  to  every  person  Jermin*. 
haying  notice  thereof,  by :  •gmcj. 

1.  The  expiration  of  its  term ; 

2.  The  extinction  of  its  subject; 
8.  The  death  of  the  agent ; 

4.  His  renunciation  of  the  agency ;  or, 

5.  The  incapacity  of  the  agent  to  act  as  such. 

YaU  V,  Judson,  4  K  D.  ^miXh,  166. 

S  1263.  Unless  the  power  of  an  agent  is  coupled  u. 
with  an  interest  in  the  subject  of  the  agency,^  it  is 
terminated  as  to  every  person  having  notice*  thereof, 
by:' 

1.  Ite  revocation  by  the  principal ; 

2.  His  death ;'  or, 

3.  His  incapacity  to  contract.^ 

'  Enapp  V,  Alvord,  10  Pai/Q^  205 ;  see  Hunt  «.  RonaiDft* 

niere,  8  Whtai.^  174. 

*  Caseiday  v.  McKenzie,  4  Wato  <fe  Serg.,  282 ;  Ish  v. 

Crane,  8  Ohio  State,  621.  It  maj  be  doubted 
whether  this  clause  is  at  present  law  in  this  state 
(see  Houghtailing  v.  HarviUf  7  Barb.^  412),  as  it  cer- 
tainly is  not  in  England  (Blades  v.  Free,  9  R  dt  C.^ 
167);  but,  if  not,  it  ought  to  be,  in  order  to  avoid 
the  injustice  of  which  Smout  v.  Ilberj  (10  M.  db  WI, 
1),  ftirnishes  a  striking  example. 

*  Champney  v.  Coope,  34  Barb.,  639 ;  liTegary  v,  Funtia, 

6  Sancif,,  376;'  Blades  v.  Free,  9  R  db  (7.,  167. 

*  Story  on  Agency,  §g  486,  486.    Insanity,  not  judidall/ 

declared,  has  been  held  to  be  no  revocation  (Wallis 
V.  Manhattan  Bank,  2  ffdU,  495) ;  but  this  was  on 
the  ground  that  otherwise  the  authority  would  be 
thereby  revoked  uritJwut  notice,  an  objection  which 
this  section  obviates. 
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CHAPTER  n. 

PABTIOULAB  AGBNOIES. 

Abtiglb    I.  Auctioneers. 
IL  Factors. 

HL  Shipmasters  apd  pilots, 
ly.  Ships'  managera. 


ARTICLE  L 

AtTCnOKBBBS. 

Ssonoir  1264.  Anctioneer's  authority  fVom  the  seller. 
1265.  Auctioneer's  authority  from  the  bidder. 

J2<**<*^  S  1264.  An  anctioneer,  in  the  absence  of  special 
tS^m^  authorization  or  nsage  to  the  contrary,  has  authority 
••""•        from  the  seller,  only  as  follows : 

1.  To  sell  by  public  auction  to  the  highest  bidder;' 

2.  To  sell  for  cash  only,'  except  such  articles  as  are 
usually  sold  on  credit  at  auction ; 

3.  To  warrant,  in  like  manner  with  other  agents  to 
sell,  according  to  section  1241  f 

4.  To  prescribe  reasonable  rules  and  terms  of  sale;^ 

5.  To  deliver  the  thing  sold,  upon  payment  of  the 
price  f 

6.  To  collect  the  priced  and, 

7.  To  do  whatever  else  is  necessary,  or  proper  and 
usual,  in  the  ordinary  course  of  business,  for  effecting 
these  purposes. 

'  Sto.  Agency,  §  108. 

•  Sto,  Agency,  gg  60,  108. 
"  Sto.  Agency,  g  107. 

♦  Sto,  Agency,  §  107. 

*  Brown  v.  Staton,  2    ChitL,  a58. 

•  Mintum  v.  Main,  7  K.  F.,  227. 

i^^'^tho.  S  1265.  An  auctioneer  has  authority  from  a  bidder 
theM^.   at  the  auction,  as  well  as  from  the  seller,  to  bifid 
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both  by  a  memorandam  of  the  contract  as  prescribed 
in  the  Title  on  Sale. 


ARTICLE  n. 

FACTOBS. 

Seotioh  1266.  Factor,  what 

1267.  Actual  authority  of  factor. 

1268.  Ostensible  authority. 

§  1266.  A  factor  is  an  agent,  as  defined  by  section  Factor, 
1045.  "'^ 

S  1267.  In  addition  to  the  authority  of  agents  in  Actual  an- 
general,  a  factor  has  actual  authority  from  his  princi-  S^torf 
pal,  unless  specially  restricted : 

1.  To  insure  property  consigned  to  him  uninsured  ;* 

2.  To  sell,  on  credit,  anything  intrusted  to  him-  for 
sale,*  except  such  things  as  it  is  contrary  to  usage  to 
sell  on  credit  f  but  not  to  pledge,^  mortgage^  or  bar- 
ter' the  same ;  and, 

3.  To  delegate  his  authority  to  his  partner  ot  ser- 
vant,^ but  not  to  any  person  in  an  independent 
employment.'^ 

'  Brisban  v.  Boyd,  4  Poigej  17. 

*  Van  Allen  v.  Yanderpool,  6  Johns,^  72 ;  Laussatt  v.  Lip- 

pinoott,  6  S^g.  <fe  R^  386. 
■  See  Sto.  Agency,  g  llO;  Delafield  v.  niinois,  26  Wend, 
192;  2  mU,  159. 

*  Buekley  v.  Packard,  20  Jokns.^  421;  Rodriguez  «.  Hela 

feman,  5  Jchna,  CK,  429. 
*Querriero  v.  Peile,  3  A  cfc  AJd^  616. 

*  This  seoms  to  be  reasonable,  and  is  unquestionably  the 

universal  custom. 
^Moffatt  V.  Wood,  5  8M,  Notes,  14. 

S  1268.  A  factor  has  ostensible  authority  to  deal  ottentiu* 
with  the  property  of  his  principal  as  his  own,  in  trans-  ""'°'^*^* 
actions  with  persons  not  having  notice  of  the  actual 
ownership. 

See  sections  1249  and  1662. 
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ARTICLE  IIL 


SHIPMASTERS   AND  PILOTS. 


SionoN  1269. 
1270. 
1271. 
1272. 
1273. 
1274. 
1275. 
1276. 
1277. 
1278. 
1279. 
1280. 


Authority  of  shipmaster  on  behalf  of  shipowner 

Authority  to  borrow. 

Authority  on  behalf  of  owners  of  cargo. 

Power  to  make  contracts. 

Power-  to  hypothecate. 

Master's  power  to  sell  ship. 

Master's  power  to  sell  cargo. 

Authority  to  ransom  ship. 

Abandonment  terminates  master's  power. 

Personal  liability  for  contracts  concerning  the  ship. 

Liability  for  acts  of  persons  employed  upon  the  ship. 

Responsibility  for  negligence  of  pilot 


§  1269.  The  master  of  a  ship  is  a  general  agent  for 


Attthority 
of  Bhipmaa- 

hSf^'of  Sip.  ^^^  owner  in  all  matters  concerning  the  same. 

owner. 


Authority 
to  borrow. 


S  1270.  The  master  of  a  ship  has  authority  to 
borrow  money  on  the  credit  of  its  owner,  if  it  is 
necessary  to  enable  him  to  complete  the  voyage,  aod 
if  neither  the  owner  nor  his  proper  agent  for  sach 
matters  can  be  consulted,  without  injurious  delay. 

The  Fortitude,  3  Sumn,,  228 ;  Weston  v.  Wright,  7  Jt  4 
W,j  396;  Arthur  v.  Barton,  6  tdL,  138;  see  Beldo&f. 
Campbell,  6  Esch,,  886. 


Authority 
on  behalf 
of  owners 
of  cargo. 


S  1271.  The  master  of  a  ship,  during  a  voyage,  is 
a  general  agent  for  each  of  the  owners  of  the  cargo, 
and  has  authority  to  do  whatever  they  might  do  for 
the  preservation  of  their  respective  interests,  except 
to  sell  or  hypothecate  the  same.  ^ 

Nelson  v.  Behnout,  21  ^  T,  36 ;  5  Duer,  310. 


Power  to 
make  con- 
tracts. 


g  1272.  The  master  of  a  ship  may  procure  all  its 
necessary  repairs  and  supplies,^  may  engage  cargo 
and  passengers  for  carriage,  and  in  a  foreign  port, 
may  enter  into  a  charter-party;*  and  his  contracts 
for  these  purposes  bind  the  owner  to  the  full  amount 
of  the  value  of  the  ship  and  freightage. 
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'  3  Kent  Oim.,  161 ;  see  Provost  v.  Patohin.  9  N.  F.,  236.. 
His  authority  is  not  confined  to  purchasing  at  the 
port  where  the  vessel  lies  (Kenzel  v.  Kirk,  37  Barh^ 
113;  21-ffiw.  iV.,  184). 

'  3  Keid  Com.,  162. 

3  1273.  The  master  of  a  ship  may  hypothecate  the.  \^^^ 
ship,  freightage  and  cargo,  in  the  cases  prescribed  <*^ 
by  the  chapters  on  Bottombt  and  Bkspondentia,  # 

and  in  no  others. 

There  seems  to  be  no  precedent  or  usage  which  would 
justify  any  other  form  of  hypothecation  by  a  master. 

5  1274.  When  a  ship,  whether  foreign  or  domestic,^  Matter's 
is  seriously  injared,  or  the  voyage  is  otherwise  broken  leiiihip. 
up,  beyond  the  possibility  of  pursuing  it,  the  master, 
in  case  of  necessity,'  may  sell  the  ship  without  in- 
structions from  the  owners,  unless  by  the  earliest  use 
of  ordinary  means  of  communication,  he  can  inform 
the  owners,  and  await  their  instructions.^ 

'  Scull  V,  BriddlA,  2  Waah,  G,  0.y  160;  Brig  Sarah  Ann, 
13  Pety  387,  affirming  S.'  C,  2  Stmn.,  206. 

*  Chambers  v.  Grantzon,  7   Bo8W.j  414 ;  Peirce  v.  Ocean 

Ins.  Co.,  18  Fiek.^  83;  Patapsco  Ins.  Co.  v.  South- 
gate,  5  Peters,  604;  Brig  Sarah  Ann,  13  id,,  387 ; 
Pope  V.  Nickerson,  3  Story,  466 ;  Cannan  v.  Meaburn, 
1  JBing.,  243 ;  Idle  «.  Royal  Exch.  Ass.  Co.,  8  IkurU., 
766 ;  Somes  v.  Sugrue,  4  0.  &  P.,  276. 
■  Brig  Sarah  Ann,  2  Stmuh.,  206 ;  13  Petere,  387 ;  Pike  v. 
Balch,  38  Me.,'  302;  Peu>ce  v.  Ocean  Ins.  Co.,  18 
Pick.,  83 ;  Hall  v.  Franklin  Ins.  Co.,  9  id.,  466. 

§  1275.  The  master  of  a  ship  may  sell  the  cargo,  Master^s 
if  the  voyage  is  broken  up  beyond  the  possibility  eeucarga 
of  pursuing  it,  and  no  other  ship  can  be  obtained 
to  carry  it  to  its  destination,^  and  the  sale  is  other- 
wise absolutely  necessary.* 

'  Searle  v.  Scovell,  4  Johns.  Oh.,  218. 

*  Freeman  v.  East  India  Co.,  6  B.  A  Aid.,  617 ;  Ewbank 

V.  Nutting,  7  C.  B.,  797 ;  Morris  v.  Robinson,  3  B, 
&  a,  196;  Post  V.  Jones,  19  m>w.  {U.  5.],  160; 
Peters  v.  Ballistier,  3  Pick.,  496 ;  Dodge  v.  Union  Ins. 
Co.,  17  Mass.,  478 ;  Arthur  v.  The  Cassius,  2  8U>ry,  81. 

S  1276.  The  master  of  a  ship,  in  case  of  its  capture,  ^'^^^ 
may  engage  to  pay  a  ransom  for  it,  in  money  or  in  '^p- 
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Abandon- 
ment tenni- 
nates  mas- 
ter*! power. 


Personal 
liability  for 
contracts 
concerning 
thesbip. 


Liability 
for  acts  of 
persons 
employed 
npon  the 
snip. 


Responsi- 
bilitT  for 
negligence 

of  piK>t. 


part  of  the  cargo,  and  his  engagement  will  bind  the 
ship,  freightage  and  cargo. 

3  Kent  Com,,  172, 1*73 ;  see  The  Oratitudine,  3  Bob.  Adnk, 
263. 

S  1277.  The  power  of  the  master  of  a  ship  to  bind 
its  owner,  or  the  owners  of  the  cargo,  ceases  upon 
the  abandonment  of  the  ship  and  freightage  to  in- 
surers. 

3  Kent  Oom.^  331. 

5  1278.  Unless  otherwise  expressly  agreed/  or  un- 
less the  contracting  parties  give  exclusive  credit  to 
the  owner,'  the  master  of  a  ship  is  personally  liable 
upon  his  contracts  relative  thereto,  even  when  the 
owner  is  also  liable. 

>  story  Ag.y  §  294. 
■  /d,  §  296. 

%  1279.  The  master  of  a  ship  is  liable  to  third  pe^ 
sons  for  the  acts  or  negligence  of  persons  employed 
in  its  navigation,  whether  appointed  by  him  or  not, 
to  the  same  extent  iu9  the  owner  of  the  ship. 

Deniaon  v.  Seymour,  9  Wend,^  8. 

S  1280.  The  owner  or  master  of  a  ship  is  not  re- 
sponsible for  the  negligence  of  a  pilot  whom  he  is 
bound  by  law  to  employ ;  but  if  he  is  allowed  an 
option  between  pilots,  some  of  whom  are  competent, 
or  is  required  only  to  pay  compensation  to  a  pilot, 
whether  he  employs  him  or  not,  he  is  so  responsible 
to  third  persons. 

Story  Ag.,  g  456,  wte,    . 


ARTICLE  IV. 


What 
powers 
manager 
hat. 


8HIP8'  HANAGBBS. 

Bmmxm  1281.  Whai  powers  manager  has. 
1282.  What  powers  he  has  not. 

%  1281.  A  ship's  manager  has  power  to  make  con- 
tracts requisite  for  the  performance  of  his  duties  as 
such;  to  enter  into  charter-parties,  or  make  contraots 
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for  carriage ;  and  to  settle  for  freightage  and  adjust 
averages. 

§  1282^  Without  special  authority,  a  ship's  man-  whj^^ 
ager  cannot  borrow  money,  or  give  up  the  lien  for  awnot. 
freightage,  or  purchase  a  cargo,  or  bind  the  owners 
of  the  ship  to  an  insurance. 

Turner  V|  Burrows,  8  WauL^  144;  affirming  6  id,  541; 
1  Beffe  OoriL,  4  ad.  410,  41L 


xITL£  X^ 


PABTNEBSHIP. 


Chafteb     I.  Partnership  in  general 
n.  General  partnership. 
ILL  Special  partnership. 


OHAPTBE  I. 

PABTNEBSHIP  IN  GBNEBAIi* 

AsnoLZ     L  What  oonstitutes  a  partnership, 
n.  Partnershiif  property. 
in.  Mutual  obligations  of  partners. 
lY.  Renunciation  of  partnership. 


ARTICLE  L 

WHAT  GON8TITUTB8  A  PABl'Nl&BSHIP. 

SunON  1283.  Partnership,  what 

1284.  Ship  owners. 

1285.  Formation  of  partnership. 

S  1283.  Partnership  is  the  association  of  two  or  Partner  ^ 

thij^  wbat. 

more  persons,  for  the  purpose  of  carrying  on  business 
together,  and  dividing  its  profits  between  them. 

An  agreement  to  divide  the  gross  income  of  a  husiness 
does  not,  it  is  generally  agreed,  create  a  partnership 
{LincUey  on  FarttLj  40;  see  Pattison  v.  Blanchard, 
5  N.  r.,  186;    Heyhoe  v.  Burge,  9  O.  R,  431).    A 
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more  difficult  question  is,  whether  an  agreement  bj 
whibh  the  net  profits,  if  anj,  are  to  be  divided 
between  two,  While  the  net  loss,  if  anj,  la  to  be 
borne  by  one,  is  a  partnership.  In  Pattison  v.  Blanch- 
ard  (6  JV:  r,  186),  Gkat,  X,  held  that  it  was  not 
But,  although  the  court  seems  to  have  adopted  his 
opinion,  the  cause  was  finally  decided  upon  a  difFer- 
ent  point.  .  The  same  opinion  has  been  expressed  in 
other  cases  (Heimstreet  v.  Howland,  5  Den.,  68  ^  Sage 
V.  Sherman,  2  21  F.,  414]i  see  Pott  v.  Eyton,  3  C.  R, 
32,  39;  Hickman  v.  Cox,  3  0.  S.  [Ni  flf.],  623,  56a). 
But  some  English  decisions  upon  the  question  are 
well  considered,  and  directly  adverse  to  this  view 
(Bond  V.  Pittard,  3  Jf.  <fc  W.,  367;  Gilpin  v.  Ender- 
bey,  6  R  dk  AUL,  9^);  and  these  decisions  seem 
to  be  founded  upon  a  coi'rect  principle. 
There  must  be  some  joint  adventure  to  oonstitute  a 
partnership  (Reynolds  v.  Cleveland,  4  Cow.,  282; 
Porter  v.  McClure,  16  Wend.,  187).  It  maybe  in 
real  as  well  as  personal  property  (Sage  v.  Sherman, 
2  ^:  Z,  414;  Clagett  v.  Kilboume,  1  Slack  [U.  S.I 
346;  FaU  River  Wharf  Co.  v.  Borden,  10  Oush., 
468;  Campbell  v.  Colhoun,  1  J^erm.,  140).  A  mere 
joint  ownership  does  not  oonstitute  a  partnership 
(Post  V.  Kimberly  [GL  of  Errors],  9  Johns.,  470; 
Putnam  v.  Wise,  1  EiO,  234;  Holmes  v.  United  Ins 
Co.,  2  Johns.  Cos.,  329 ;  Hawes  v.  Tillinghast,  I 
Gray,  289).  And  it  is  not  necessary  that  the  capital 
should  be  jointly  owned  (Yassar  v.  Camp^  14  Barb., 
341;  affirmed,  ^11  N.  F,  441;  Champion  v.  Boetwick^ 
18  WencL,  176;  II  id.,  671.  But  see  Chase  v.  Ba^ 
rett,  4  Paige,  148). 

Ship  (J  1284.  Part  owners  of  a  ship  do  not,  by  simply 

owners.  ^  *•,«.•' 

using  it  in  a  joint  enterprise,  become  partners  as  to 
the  ship. 

Hopkins  v.  Forsyth,  14  Pmn,  St.,  34. 

« 

S?™toS^       5  1286.  A  partnership  can  be  formed  only  by  the 
■^p-         consent  of  all  the  parties  thereto,  and  therefore  no 
new  partner  can  be  admitted  into  a  partnership,  with- 
out the  consent  of  •every  existing  member  thereof. 

Story  on  Porta.,  §  6 ;  Putnam  v.  Wise,  1  ffiU^  234;  U\  ^ 
ray  v.  Kneeland,  14  Johns.,  318;  Kingman  v.  Spurr,  7 
Pick.,  236;  see  Mathewson  v.  Clarke,  6  Row.  [US.], 
122.  No  one  can  be  made  a  partner  by  inheritance  or 
otherwise  against  his  will  (Jaoquin  v.  Buisson,  11  Bow, 
Pr.,  386;  Uarquand  v.  N.  Y.  ITfg.  Co.,  17  Jokns^ 
626). 
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ARTICLE  11. 

PASTKEBSHIP  PBOPSBTY. 

Sionov  128G.  Partnership  property,  what 

1287.  Partaer's  interest  in  partnership  property. 

1288.  Partner's  share  in  profits  and  losses. 

1289.  When  division  of  losses  implied. 

1290.  Partner  may  require  application  of  partnership  property 

to  paymeot  of  debts. 

1291.  What  property  is  partnership  property. 

S  1286.  The  property  of  a  partnership  consists  of  Partnership 
all  that  is  contributed  to  the  common  stock  at  the  what. 
formation  of  the  partnership,  and  of  all  that  is  sub- 
fieqaently  acquired  thereby. 

OodeNapdUon,  art  1839. 

5  1287.  The  interest  of  each  member  of  a  partner-  ^*^^JJ'y^ 
ship  extends  to  every  portion  of  its  property.  pJS^i^^' 

Mabbett  v.  Wliite,  12  N.  F.,  442;  Sto,  on  Pari,  §  16;  2 
Bladca.  Com.^  182. 

§  1288.  In  the  absence  of  any  agreement  on  the  JJJ^fJ'* 
subject,  the  shares  of  partners  in  the  profit  or  loss  of  fj^K  •"* 
lihe  business  are  equal,^  and  the  share  of  each  in  the 
partnership  property  is  the  value  of  his  original  con- 
tribution, increased  or  diminished  by  his  share  of 
profit  or  loss.* 

*  Hasbrouck  v.  Ghilda,  3  Boaw.,  106 ;  Gould  v,  Gould,  6 

Wend,^  263 ;  Robinson  v.  Anderson,  7  De  G^  M,  A 
O^  239;  20  Be<m,,  98;  Webster  v.  Bray,  7  Hairtt 
159;  Roach  v.  Perry,  16 IJL,  37;  Donelson  v,  Posey, 
13  Akk^  762;  Lyman  v.  Lyman,  2  Paine  0.  0^  IL 

*  The  cases  upon  this  point  are  not  dear,  but  the  rule 

here  stated  appears  to  be  just 

S  1289*  An  agreement  to  divide  the  profits  of  a  when     ^ 
business  unphes  an  agreement  for  a  corresponding  '^f^'^' 
division  of  its  losses,  unless  it  is  otherwise  expressly 
stipulated. 

To  the  contrary,  as  far  as  the  proportion  of  loss  is  con- 
cerned, is  Hasbrouck  v.  Childs,  3  Bosw.,  106.  Bos- 
WOBTH  and  Woodbuit,  JJ.,  dissented.  Otherwise,  this 
section  is  doubtless  in  accordance  with  existing  law. 


884 


THE  CIVIL  CODE 


Partner 
may  require 
application 
of  partner- 
ship pro- 
pony  to 
payment 
of  debts. 


What 

property  Is 
partnership 
property. 


S  1290.  Each  member  of  a  partnership  may  reqalro 
its  property  to  be  applied  to  the  discharge  of  its  debts, 
and  has  a  lien  upon  the  shares  of  the  other  partners 
for  this  purpose,^  and  for  the  payment  of  the  general 
balance,  if  any,  due  to  him.' 

*  Skip  V.  Harwood,  2  Swanst,^  586;  West  v.  Skip,  1  Vet^ 
8r„  239  ;  Boddington  v.  HaUett,  id,  498;  JSb;  parte 
Ruffin,  6  Fer.,  119:  Ea^  parte  WilUama,  II  tdL,  3; 
Holdemesfl  v.  Shackela,  8  Bmtb  (7.,  612. 

'  Wade  V,  Rusher,  4  Jftww.,  637. 

S 1291.  Property,  whether  real  or  personal,  acquired 
with  partnership  funds,  is  presumed  to  be  partnership 
property. 

Conumb  V.  Read,  24  If.  E,  505 ;  Bachan  v.  Samner,  i 
Barb.  Ch.,  165.  In  Coz  ti.  McBarne^  (2  8an4f.,  561X 
it  was  held,  in  conformity  with  the  EngUsh  authorities, 
that  real  property  must  have  been  used  for  partnership 
putposesj  but  this  doctrine  is  overruled  in  OoUiimb  «. 
Read. 


ARTICLE  m. 

inrnTAL  OBUGAxioiini  of  pabtnbbs. 

• 

SscnoK  1292.  Partners,  trustees  for  each  other. 

1293.  Good  faith  to  be  observed  between  partners. 

1294.  Mutual  liability  of  partners  to  eoocoont. 

1295.  No  compensation  for  services  to  firm. 

SSSS^for      S  1292.  The  relations  of  partners  are  confidential. 

each  other.  They  aie  trustees  for  each  oth^,  within  the  meaning 
of  Chapter  I  of  the  Title  on  Trusts.  Their  obliga- 
tions, as  such  trustees,  are  defined  by  that  chapter. 


Good&ith 

tobeob- 

■erved 

between 

partners. 


S  1293.  In  all  proceedings  connected  with  the  form- 
ation,' eonduct,'  dissolution,  and  liquidation'  of  a 
partnership,  every  partner  is  bound  to  act  in  the 
highest  good  faith'  toward  his  copartners.  He  may 
not  obtain  any  advantage  over  them  in  the  part- 
nership afikirs  by  the  slightest  misrepresentatioD, 
concealment,  threat,  or  adverse  pressure  of  any 
kind.' 
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*  Hichens  «.  Ck>Dgreve,  I  Ross.  A  Uyl,  1 60 ;  Fawcett  v. 

Whitehoase,  «1,  132 ;  Beck  v.  Kantorowicz,  3  Kay 
A  J^  230. 

*  (Me  Juttin,,  lY.,  39,  3;  Burton  v.  Wookej,  6  MadcL, 

367. 
'  B^met  V.  Daniel,  10  Hare,  493,  522,  636 ;  Perena  v. 
Johnson,  3  Sma,  <fe  O.,  419 ;  Maddeford  v.  Austwick, 
1  Sim.,  89;  affirmed,  2  MyL  A  K.,  279;  Chandler  v. 
DDTBBtt.  FincfK,  431 ;  FeaH&erttonhaugh  v.  Fenwick, 
17  Ves^  298;  Anderson  «.  Lemon,  8  ^  F.,  236. 

S1294.  Each  member  of  a  partnership  must  account  Kntnai 
*^  *^  liability  ol 

to  it  for  everything  that  he  receives  on  account  there-  JJJJJJIJ  *® 
of,  and  is  entitled  to  reimbursement  therefrom  for 
everything  that  he  properly  expends  for  the  benefit 
thereof,  and  to  be  indemnified  thereby  for  all  losses 
and  risks  which  he  necessarily  incurs  on  its  behalf. 

Pothier  on  Partnership^  127-130;  Croxton*8  case,  5  De  G. 
Jk  Sm.,  432 ;  Sedgwick^s  case,  2  «Air.  (Ni  S.)^  949 ; 
Chippendale's  case,  4  De  (7.,  M.  db  (?.,  19. 

S  1295.  A  partner  is  not  entitled  to  any  compensa-  NoeomMB. 
tion  for  services  rendered  by  him  to  the  partnership.  M^^M^to 

firm. 
Oouraen  v.  Hamlin,  3  /Tmt,  513;  Caldwell  v.  Lieber,  7 

Paige,  483;  Bradford  v.  Kimberly,  3  Johne.  Ch.,  434; 

Franklin  v.  Bobinson,  1  id,,  166.    An  agreement  for 

compensation  mi^  however  be  made  (Paine  v.  Thacher, 

36  Wa^  460). 


ARTICLE  IV. 

ESNTJNCX^TION  OF  PARTNEBSmP. 

temoir  13M.  Benwicialfon  of  fntufe  profits  exonerates  freak  Itabilitj. 
1897.  "BSML  of  raQnaoialion. 

S  1296.  A  partner  may  exonerate  hi/nself  from  all  Bennaei*- 
future  liability  to  a  third  person  on  account  of  the  «wow  ^ 
partnership,  by  renouncing,  in  good  faith,  all  partici-  g.°^/j5J 
pation  in  its  future  profits,  and  giving  notice  to  such  ^*"^^' 
third  person,  and  to  his  own  copartners,  that  he  has 
made  such  renunciation,  and  that,  so  far  as  may  be  in 
his  power,  he  dissolves  the  partnership,  and  does  not 
intend  to  be  liable  on  account  thereof  for  the  future. 
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The  provisions  of  this  and  the  following  section  are  io- 
tended  to  enable  a  partner,  who  is  unable  to  procare 
an  immediate  dissolution  of  the  firm,  to  escape  from 
further  entanglement  They  are  certainly  new,  in  so 
far  as  they  relate  to  special  partnerships,  but  may  noi 
be,  as  regards  general  partnerships  (see  Skinner  t, 
Dayton,  19  Johns.,  513,  538). 

S  1297.  After  a  partner  has  given  notice  of  his 
renunciation  of  the  partnership,  he  cannot  claim  any 
of  its  subsequent  profits,  and  his  copartners  may 
proceed  to  dissolve  the  partnership. 


Effect  of 

renimeia- 

tion. 


OHAPTEE  n. 

GBKEBAIi   PARTNERSHIP. 

Abtiolb  I.  What  is  a  general  partnership. 

IL  Powers  and  authority  of  partners 
IIL  Mutual  obligations  of  partners. 
IV.  Liability  of  partners. 
V.  Termination  of  partnership. 
VI.  Liquidation. 
Vn.  Of  the  use  of  fictitious  names. 


ARTICLE  I. 

WHAT  IS  ▲  GENERAL  PABTNEBSHIP. 

SsonoN  1298.  General  partnership,  what 

gSS?i  S1298.  Every  partnership  that  is  not  formed  in 

■hip.  what,  accordance  with  the  law  concerning  special  partner- 
ship, and  every  special  partnership,  so  far  only  ba 
the  general  partners  are  concerned,  is  a  general  part- 
nership. 

ARTICLE  n. 

POW1SB8  AND  AUTHORITT  07  PABTNEBS. 

SsonON  1299.  Power  of  mcgority  of  partners. 

1 300.  Authority  of  individual  partner. 

1301.  What  authority  partner  has  not 

1302.  Partner's  acts  in  bad  faith,  when  ineff^etnaL 
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S  12d9.  Unlesa  otherwise  expressly  stipulated,  the  Power  of 

majority  of 

decision  of  the  majority  of  the  members  of  a  general  p^&en> 
partnership  binds  it  in  the  condnct  of  its  business. 

Such  decision  is  binding  in  the  due  coarse  of  Uie  busi- 
ness (Kirk  V,  Hodgson,  3  Johns.  C/t.,  400;  Kent  v. 
Jackson,  IDe  0.,  M,  A  0,^  49;  14  Beav.  367 ;  Byron 
i;.  Met  SaL  Omn.  Co.,  3  De  G.  &  J,,  123),  and  in  noth- 
ing else  (Natusch  v.  Irving,  Gvw  an  PaWn.,  398  ;  Bag- 
BhAw  V.  Eastern  Union  Raihir.  Oo.,  1  Bart,  114;  2  Macn, 
A  (?.,  389 ;  Simpson  v.  Denison,  10  Boirt,  51 ;  CooBt «. 
Harris,  Twrn,  A  /?.,  496 ;  York  k  N.  Mid.  Railw.  Co.  v. 
Hudson,  16  Beav.,  486;  Hodgkinson  v.  National  Live 
Stock  Ins.  Co.,  6  Jvir.  \N,  S.\  478,  969). 

S  1300.  Every  general  partner  is  agent  for  the  ^/"{Jjjjg. 
partnership  in  the  transaction  of  its  business,  and  '"ip^rtnet 
has  authority  to  do  whatever  is  necessary  to  carry  on 
such  business  in  the  ordinary  manner,^  and  for  this 
purpose  may  bind  his  copartners  by  an  agreement 
under  seal.* 

*  This  anthoritf  e^ctends  no  further  (Wilkins  v.  Pearoe,  5 

Denio,  641 ;  Sandilands  v.  Marsh,  2  R  dt  Aid,,  673 ; 
see  Brettel  «.  Williams,  4  Exeh^  630;  Dickinson  v, 
Yalp7,  10  R  <Jb  G.,  128;  Ricketts  v,  Bennett,  4  (7. 
B.y  686;  i2B|>ar£e  Chippendale,  4  De  G.,  M.  A  G.,  19; 
Harmanv.  Johnson,  2  EL  A  BL,  61;  Brown  v. 
Kidger,  Z  E.  A  K.,  853).  Thus  he  cannot  submit 
a  partnership  claim  to  arbitration  (Harrington  v. 
Higham,  13  Barb.,  660;  Stead  v.  Solb,  3  Bing.,  101; 
Karthous  v.  Ferrer,  1  Peters,  222). 

*  The  common  law  rule  to  the  contrary  is  so  far  broken 

down,  that  its  further  retention  in  any  degree  seems 
useless  (see  Smi(h  o.  Kerr,  3  IT.  T.,  144;  Everit  v. 
Strong,  5  HiU,  163;  *lid.,  685;  Wells  v.  Evans,  20 
TTenrf.,  251). 


%  1301.  A  partner,  as  such,  has  not  authority  to  do  what 


antborii 


any  of  the  following  acts,  unless  his  copartners  have  ^^^ 
wholly  abandoned  the  business  to  him,^  or  are  incapa- 
ble of  acting : 

1.  To  make  an  assignment  of  the  partnership  pro- 
perty, or  any  portion  thereof,  to  a  creditor,*  or  to  a 
third  i>eraon,'  in  trust  for  the  benefit  of  a  creditor* 
or  of  all  creditors  f 

2.  To  dispose  of  the  good  will  of  the  business  ;^ 


tm 
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3.  To  dispose  of  the  whole  of  the  partnership 
property  at  once,  unless  it  consists  entirely  of  mer- 
chandise ;* 

4.  To  do  any  act  which  would  make  it  impossible 
to  carry  on  the  ordinary  business  of  the  partnership^ 
or, 

6.  To  do  any  other  act  not  within  the  scope  of 
section  1300.^ 

*  Kemp  V.  Camley,  3  Duer,  1. 

'To  the  coDtrarj  is  McClelland  v.  Bemsen  (36  Barh^ 
622 ;  14  Abb.  /V.,  331),  founded  upon  the  dedsioa 
in  Mabbett  v.  White  (12  iV.  F.,  442X  which  it  u  pro- 
posed to  supersede  (Compare  Pettee.  v.  Orwr,  6 
Bodw.,  123). 

'  This  rule  is  usually  stated  with  a  reservatioa  in  favor 
of  an  assignment  made  by  "all  who  can  be  con- 
sulted," or  ratified  after  its  execution,  by  absent 
partners.  Otherwise  it  is  supported  by  nnineroas 
cases  (Pettee  t;.  Orser,  6  Bosw.^  123;  Welter  9, 
SchUeper,  ^  JS.  D.  Smith,  101 ;  Doming  v.  Colt|  3 
Scmcy.^  284;  Havens  v.  Hussey,  5  Paige,  30;  Hayes 
t;.  Heyer,  3  Sand/*,  293;  Fisher  v.  Murray,  1KB. 
Smith,  341 ;  Ormsbee  v.  Davis^  5  R  i.,  442.  See 
Mabbett  t?.  White,  12  K  F.,  442).  Neither  reserva- 
tion need  be  made  in  this  place.  A  ratification  can- 
not justly  take  effect  retroactively  to  the  disadvantage 
of  third  persons ;  and  with  that  exception  is  aliov< 
able  as  a  matter  of  course.  And  there  is  nothing  in 
the  mere  absence  of  a  partner,  which  can  increase 
the  authority  of  his  copartners. 

^  It  is  clearly  beyond  the  scope  of  a  partner's  authori^ 
to  prevent  the  business  from  being  carried  on,  whidi 
a  sale  of  the  good  will  obviously  does. 

*  To  the  contrary  is  Mabbett  v.  White  (12  M  F,  442); 

an  unfortunate  decision,  from  which  DxKio  and 
Johnson,  JJ.|  dissented,  and  which  is  opposed  to 
the  whole  current  of  the  best  cases,  especially  the 
lato  Bnglish  decisions.  It  ia  emineotly  desimUe 
that  the  legislature  should  interfere  to  renwdy  the 
anomaly  thus  introduced  into  the  law,  by  which  an 
authority  is  conclusively  presumed  to  have  been 
given,  which  no  man  of  common  sense  can  imagine 
that  a  partner  really  intends  to  give.  See,  neve^ 
theless,  Arnold  v.  Brown,  24  Pick,  89;  Mills  v.  Ba^ 
ber,  4  Dayy  430;  Anderson  v.  Tompkins,  1  Brock., 
456. 

*  See  dlssenthig  opinion  of  Denio,  J.,  in  Mabbett «.  White 

(12  a:  K,  442).    This  rule  was  emphatlosUy  sssexted 
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as  to  oorporationB  in  Abbot  v.  American  Hard  Rub- 
ber Co.  (33  Barb.j  578} ;  and  has  quite  as  much  appli- 
cation to  partnerships. 
*  See  cases  cited  in  note  to  last  section. 

S  1302.  A  partner  is  not  bound  by  any  act  of  a  2!?^«'^ 
copartner  in  bad  faith  toward  him,  though  within  the  J^JStctwlt" 
scope  of  a  partner's  powers,  except  in  favor  of  per- 
sons who  have  in  good  faith  parted  with  value  in 
reliance  upon  such  act. 

It  is  not  certain  that  this  is  now  the  law,  but  if  not,  it 
ought  to  be.  Partners  occupj  a  position  of  mutual 
trust,  and  should  be  governed  by  all  the  rules  govern- 
ing trustees,  unless  plainlj  inapplicable  (see  Croughton 
V.  Forrest,  17  Jfo.,  131 ;  Dob  v.  Halsey,  16  Johns.,  84) 


^TICLE  in. 

VUTUAL  OBLIGATIONS   OF  PARTNEBS. 

Sxonoir  1303.  Profits  of  individual  partner. 

1304.  In  what  business  partner  may  not  engage. 

1306.  In  what  he  may  engage. 

1306.  Must  account  to  the  firm  for  profits. 

S  1303.  All  profits  made  by  a  general  partner,  in  Pronts  oi 
the  course  of  any  business  usually  carried  on  by  the  partiMr. 
partnership,  belong  to  the  firm. 

See  Russell  t;.  Austwick,  ]  Sim,,  51 

g  1304.  A  general  partner,  who  agrees  to  give  his  J^JJJ^ 
personal  attention  to  the  business  of  the  partnership,  ^^^ 
may  not  engage  in  any  business  which  gives  bini  •'*'«^ 
an  interest  adverse  to  tha^  of  the  partnership,  or 
which  prevents  him  from  giving  to  such  business 
all    the   attention  which  would    be   advantageous 
to  it. 

See  Lock  «.  Lynam.  4  Ir.  Eq.^  188;  Glassington  v. 
Thwaites,  1  Sim.  dt  5ft*.,  124;  England  v.  Curling,  8 
Beau.,  129;  Russell  v.  Austwick,  1  Sim,,  62.  The  rule 
does  not  seem  to  be  justly  applicable  to  partners  who 
contribute  property  only  to  the  firm,  unless  in  peculiar 
cases,  which  are  sufficiently  provided  for  in  the  general 
rule. 
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S  1305.  A  partner  may  eugage  in  any  separate 
business,  except  as  otherwise  provided  by  the  last 
two  sections. 

Caldwell  v.  Lieber,  7  Paigej  483. 

S  1306.  A  general  partner,  transacting  business 
contrary  to  the  provisions  of  this  article,  may  be 
required  by  any  copartner  to  account  to  the  partner- 
ship for  the  profits  of  such  business. 

Russell  V.  Austwick,  1  Sim.^  62. 


ARTICLE  IV. 


LIABIMTT   OP  PABTNEBS. 


fiwmoN  130*7,  1308.  Liability  of  partners  to  third  persons. 

1309.  Liability  of  one  held  out  as  partner. 

1310.  No  one  liable  as  partner,  unless  held  out  as  such. 

^Irtncrt  to       S  1307.  Every  general  partner  is  liable  to  third 
ISm.^^     persons  for  all  the  obligations  of  the  partnership, 
jointly  with  his  copartners 


Id 


S  1308.  The  liability  of  general  partners  for  each 
other's  acts  is  defined  by  the  Title  on  AasKOY. 

The  law  regulating  the  liability  of  partners  is  a  mere 
branch  of  the  law  of  agency  (Ernest  v.  Nicholls,  6 
H.  of  L.  Cos,,  417  J  Cox  v.  Hickman,  9  C.  R  [N.  &], 
47,  98). 


Liabiiiwof       g  1309.  Any  one  permitting  himself  to  be  repre- 


outaspart-  gcuted  as  a  i)artner,  general  or  special,  is  liable  at) 
such  to  third  persons^  to  whom  such  representation 
is  communicated,  and  who  on  the  faith  thereof  give 
credit  to  the  partnership.* 

*  story  on  Pcurin.,  gg  64^  66;  Griswold  «.  Waddlngtoo,  IB 

Johna.^  57;  Stearns  v.  Haven,  14  Verm.^  540;  Whit- 
man V  Leonard,  3  Pick.^  177. 

*  This  is  a  necessary  element  of  liabilitj  (Irvin  v.  GonkliiV 

36  Barh.,  64). 

woone  g  1310.  No  ouc  is  liable  as  a  partner,  who  is 

liable  as'*'  .J%»*ii. 

SSHSr^cid  ^^'  ^^^^  '^  ^^^^^  except  as  provided  by  the  last 

ontaisnch.    gectiou. 
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Jl  peoallar  rule  haa  long  been  established  at  common 
law,  by  which  anj  one  receiviDg,  or  voluntarily  ac- 
quiring a  right  to  receive,  a  share  of  the  net  profits 
of  a  partnership  business,  is  liable  to  third  persons  as 
a  partner,  whether  they  were  aware  of  the  fact  or  not 
(Smith  V.  Wright  [Gt.  of  Appeals],  1  Abb.  Ft.,  243 ; 
Ktoh  V.  Hall,  16  JETotc.  iV.,  175 ;  Wood  v.  Vallette,  t 
ObM  ^  172;  Grace  v.  Smith,  2  W.  Blacks.,  998; 
Waugh  V.  Carver,  2  K  Blacks.,  236;  Cheap  v.  Cra- 
mond,  4  B.  db  Aid.,  663).  But  this  rule  is  most 
earnestly  condemned  by  the  best  writers  on  the  sub- 
ject (Story  on  Partn.,  %  36 ;  Lindley  on  Partn.,  40,  and 
note);  and  has  been  declared  to  be  a  bad  rule  by 
eminent  judges  (see  French  v.  Styring,  2  0.  R  [xV[  S.], 
362 ;  Cox  v.  Hickman,  9  id.,  63 ;  3  id.,  644).  A  mere 
agreement  for  a  share  in  the  gross  recipts  of  a  busi- 
ness {Story  on  Cont,  %  207 ;  LindL  on  Par^.,  38 ;  Pat- 
tason  V.  Blanchard,  5  ^  Z,  186 ;  see  Heyhoe  v.  Burge, 
9  O.  R,  431);  or  for  a  compensation  for  services 
(Vanderburgh  v.  Hall,  20  Wend.,  70;  Bawlinson  v. 
Oarke,  15  M.  db  W.,  292;  Pott  v.  Eyton,  3  G.  B.,  32 
Loomia  v.  Marshall,  12  Oonn.,  69;  Burckle  v.  Eck- 
hart,  3  If.  K,  132;  1  JMn.,  337;  Brock  way  v.  Bur- 
nap,  16  Barb.,  309),  or  the  use  of  property  (Heim- 
street  v.  Howland,  6  Denio,  68),  to  be  equal  to  a 
specified  proportion  of  the  profits  (Denny  v.  Cabot,  6 
Mete,  82 ;  Ex  parU  Hamper,  17  Ves.,  404),  does  not 
create  a  partnership  liability.  The  commissioners 
therefore  recommend  the  abolition  of  the  rule. 


ARTICLE  V. 

TEBIOKATION   OF  PABTNBBSHIP. 

SaonON  1311.  Duration  of  partnership. 

1312.  Total  dissolution  of  partnership. 

1313.  Partial  dissolution. 

1314.  Partner  entitled  to  dissolution. 
1316.  Notice  of  termination. 

1316.  Notice  by  change  of  name. 


g  1311,  If  no  term  is  prescribed  by  agreement  fop  jy'^^^'Jp. 
its  daratioDy  a  general  partnership  continues  until  ^^^p- 
dissolved  by  a  partner  or  by  operation  of  law. 

g  1312.  A  general  partnership  is  dissolved,  as  to  2oiJtlo1Iof 
all  the  partners :  JSip?*" 
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1.  By  lapse  of  the  time  presoiibed  by  agreemeDt 
fw  its  duracion ; 

2.  By  the  expressed  will  of  any  partner,  if  there  is 
no  such  agreement ; 

3.  By  the  death  of  a  partner ; 

4.  By  the  transfer,  to  a  person  not  a  partner,  of  the 
interest  of  any  partner  in  the  partnership  property  ;^ 

5.  By  war,  or  the  prohibition  of  commercial  inter- 
course, between  the  country  in  which  one  partner  r^ 
sides,  and  that  in  which  another  resides  f  or, 

6-  By  a  judgment  of  dissolution. 

*  Heath  tn  Sansom^  4  A  <£;  Ad^  175;  Johnson  v.  Evans, 

*l  M.  A  O.^  240 :  Uabershon  v.  Blurton,  I  De  G.  A 
Sm^  121 ;  Nerot  v.  Buraand,  4  Russ^  247 ;  Mar- 
quand  v,  N.  T.  Manufactunog.  Co.,  17  Johns^  62ft 
MumfoTCl  V.  McKay,  8  We^dL,  442. 

*  Griswold  v.  Waddinstoa,  16  Jobna.,  490;  15  icL,  67. 

S^iotsoik  S  1313.  A  general  partnership  may  be  dissolved,  as 
to  himself  only,  by  the  expressed  will  of  any  partner, 
notwithstanding  his  agreement  lor  its  continuance,^ 
subject,  howeyer,  to  liability  to  his  copartners  for 
any  damage  caused  to  them  thereby,*  unless  the  cir- 
cumstances are  such  as  entitle  him  to  a  judgment  of 
'  dissolution.' 

*PLATr,  J.,   Skinner  v.  Dayton,  19  Johna^  613,  638, 
see  Mai:(iuand  v.  N.  Y.  Mfg.  Co^  17  itL,  525. 

*  Bagley  v.  Smith,  10  If.  K,  489. 

*  Essell  V.  Hayward,  6  Jur.  [N.  S.],  690. 

Partner  §  1314.  A  general  partner  is  entitled  to  a  judgment 

diBsoiQtion.  of  dissolution : 

1.  When  he,  or  another  partner,  becomes  legally 
incapable  of  contracting  ;^ 

2.  When  another  partner  fails  to  perform  his  duties 
under  the  agreement  of  partnership,  or  is  guilty  of 
serious  misconduct  f  or, 

3.  When  the  ^business  of  the  partnership  can  be 
carried  on  only  at  a  permanent  loss.' 

»  Jones  V,  Noy,  2  Myl  <fe  K.,  125 ;  Leaf  i;.  Coles,  I  De  G^ 
M.  <fe  (?.,  171.  Bnt  in  Anon.  (2  Kf^  ib,  /.,  441),  it 
was  lield  that  insanity  was  not  %  Buffident  giound 
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for  dissolutioD,  unless  it  was  shown  to  be.probably 
permanent 

*  It  has  been  held  that  slight  cause  is  sufficient  to  war- 

rant a  dissolution  (Bishop  v.  Breckles,  ffoffm.^  634) ; 
but  the  contrary-  hat  been  ruled  in  several  cases 
(Anderson  v.  Anderson,  25  Beav.,  190;  Ctoodman  v. 
Whitoomb,  1  Jac  A  Wi,  669,  092 ;  see  Eagie  Fire 
Ins.  Go.  V.  Cammet  3  JEdto.  (^,  12^). 

*  Jennings  9.  Baddelaj,  3  Kay  dt  J!,  76 ;  see  Harrison  v. 

Tennant,  21  Bea/9^  482 ;  Reeve  v.  Parkhss,  2  Joe  <fe 
W.,  390;  Beaumont  v.  Meredith,  3  Vea.  A  .8.,  180; 
Buckley  t^.  Oater,  17  P^.,  15;  Pierce  v.  Piper,  icL^  1. 

S  1315.  The  liability  of  a  general  partner  for  the  Notice « 
acts  of  his  copartners  continues,  even  after  a  dissolu-  tion. 
tioD  of  the  partnership,  in  favor  of  persons  who  have 
bad  dealings^  with,  and  given  credit'  to,  the  partner- 
ship, during  its  existence,  until  they  have  had  personal 
notice  of  the  dissolution ;  and  in  favor  of  other  per  < 
sons,  until  such  dissolution  has  been  advertised  in  a 
newspaper*  published  in  every  county  where  the  part- 
nership, at  the  time  of  its  dissolution,  had  a  place  of 
business  ;*  to  the  extent,  in  either  case,  to  which  such 
persons  part  with  value,  in  good  fitith,  and  in  the 
belief  that  such  partner  is  still  a  member  of  the 
firm.^ 

'  Mechanics'  Bk.  v.  Livingston,  33  Barb,^  468. 

*Vecnon  9.  Manhattan  Oo.,  22  WSmd,  183;  approved, 
Oapp  tn  Rogers,  12  If.  K.  288;  1  S,  V.  SmUh,  649. 

'  City  Bank  «.  M'Chesney,  20  K.  K,  240 ;  overruling  pro- 
bably Holdane  v.  Butterworth,  6  Bosw^  1. 

*  This  clause  is  new.    Perhaps  a  more  stringent  reguli^ 

tion  would  be  Judicious. 
"  Davis  «.  AlleB,  3  i^  T,  ISa 

§  1316.  A  change  of  the  partnership  name,  which  Notice^ 
plainly  indicates  the  withdrawal  of  a  partner,  is  suf- 
ficient notice  of  the  fact  of  such  withdrawal  to  all 
persons  to  whom  it  is  communicated.  But  a  change 
in  the  name  which  does  not  contain  such  an  indica* 
tion,  is  not  notice  of  the  withdrawal  of  any  partner. 

Am.  Linen  Thread  Co.  v.  Wortend/ke,  24  N,  Z,  65a 
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ARTICLE  VL 

LIQUIDATION. 

SwmoN  1317.  Powers  of  partners  after  dissolution. 

1318.  Who  may  act  in  liquidation. 

1319.  Who  may  not  act  in  liquidation. 

1320.  1321.  Powers  of  partners  in  liquidation. 

K"**'       S  1317.  After  the  dissolution  of  a  partnership,  the 
fSio^"**"  powers  and  authority  of  the  partners  are  such  only 
as  are  prescribed  by  this  article. 

2?fn™*^        S  1318.  Any  member  of  a  general  partnership  may 
liquidation,  ^^j.  .^  liquidation  of  its  affairs,  except  as  provided 
by  the  next  section. 

JSt^a^iS        S  1319.  If  the  liquidation  of  a  partnership  is  com- 

Houidation.  fitted,  by  consent  of  all  the  partners,  to  one  or  more 

of  them,  the  others  have  no  right  to  act  therein ;  bat 

their  acts  are  valid  in  favor  of  persons  parting  with 

value,  in  good  faith,  upon  the  credit  thereof. 


SSSSb^u       S  1320.  A  partner  authorized  to  act  in  liquidation 
iQuidation.  jjj^y  collect,  compromisc  or  release  any  debts  due  to 
the  partnership,  pay  or  compromise  any  claims  against 
it,  and  dispose  of  the  partnership  property. 

See  Ward  v.  Barber,  1  K  D.  SmWt,  423. 

^  g  1321.  A  partner  authorized  to  act  in  liquidation, 

may  enter,  in  the  name  of  the  firm,  into  any  obligation 
by  way  of  satisfaction  of  a  partnership  debt,  or  as  a 
collateral  security  therefor,^  but  he  cannot  make,' 
draw  or  indorse,^  any  other  obligation  in  its  name, 
nor  revive  a  debt  against  the  firm,  by  any  acknow- 
ledgment or  part  payment,  within  the  provisions  of 
the  OoDB  OF  OrviL  Pbooedubb  concerning  the  times 
of  commencing  actions.* 

'McPlierson  v.  Rathbone,  11  Wend.^  96. 

*Lusk  v.  Smith,  8  Barb.,  5t0;  Mitchell  v  Ostrom,  2  BO, 

520;  National  Bank  v.  Norton,  1  »d,  572;  Lansing 

V,  Gaine,  2  Johm.^  300. 
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*  Saaford  v.  Micklea,  4  Johns.^  224. 

*  Yan  Keuren  v.  Panneleef  2  N.  F.,  523 ;  sea  Bloodgood  v. 

Bruen,  8  id.  362;   Shoemaker  v.  Benodict  II  icL, 
176. 


ARTICLE  Vn. 

OF  THB   USE   OF   FICriTIOUS  NAMBS. 

Bmcraas  1322.  Flotitions  name. 

1323.  Style  of  foreign  partnership. 

1324.  Continuation  of  style  of  firm  having  foreign  buainess  rela- 

tions. 

1325.  Certificate  stating  names,  Aa,  of  persons  using  such  firm 

name  to  be  filed  and  published. 

1326.  Register  of  such  firms  to  be  kept  by  oounty  derk. 

1327.  Certified  copies  from  register  and  affidavits  of  publication 

to  be  evidence. 

S  1322.  Kg  partnerBhip  or  person  may  transact  basi-  Fictitious 
Dess  by  a  flctitlouB  name,  or  in  the  name  of  a  person 
not  interested  in  such  business,  except  as  prescribed 
in  this  article. 

Enlarged  from  B  A  5.  {6th6d.)y  978;  Lauu  1838,  eh.  281 

g  1323.  A  commercial  partnership,  established  and  gjj^f^ 
transacting  business  in  a  place  without  the  United  pJJJ|»«' 
States,  may  use  in  this  state  the  partnership  name 
used  by  it  there,  although  fictitious. 

3  R.  S.  {6th  dd.\  978 ;  Law  1849,  ch,  347 ;  modified  so 
as  to  express  more  dearlj  the  intention  of  the  statute. 

S1324.  The  name  of  a  partnership,  which  has  had  continna. 
.  -.  1        TT    •      J    tlon  of  Style 

business  relations  with  places  without  the  United  gJJ^^^^- 
States,  may  be  continued  in  use  by  the  persons  sue-  J^J^SS. 
ceeding  to  its  business,  and  by  their  successors,  upon 
compliance  with  the  provisions  of  this  article,*  and 
with  the  consent  of  the  persons,  if  living,  whose 
names  are  used.' 

^Z  R  S.  {bth  ed,),  66;  Laws  1854,  ch,  400.    The  wordB 
"  foreign  countries  "  are  made  more  explicit. 

'  New,  perhaps  implied  before. 

• 

§  1325.  On  every  change  of  the  persons  continuing  certificates 
the  nse  of  a  partnership  name,  under  the  last  section,  Mmei,  ac^ 
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of  persons 
using  such 
flrm  nams 
to  be  filed 
and  pub- 
lished. 


Beglster  of 
SQOk  firms 
to  be  kept 
br  county 
clerk. 


the  person  acquiring  the  right  to  use  it  must  sign  and 
acknowledge,  before  a  proper  officer  for  that  purpose, 
a  certificate,  stating  the  name  of  eacb  person  dealing 
nnder  such  name,  and  his  place  of  residence,  and 
mnst  file  the  same  with  the  clerk  of  the  county  in 
which  their  principal  place  of  business  is  situated, 
and  must  publish  such  certificate,  or  a  statement  con- 
taining the  substance  thereof,  once  in  each  week,  for 
four  successive  weeks,  beginning  within  one  week 
after  his  first  using  such  name,  in  the  state  paper, 
and  in  a  newspaper  printed  in  the  town  in  which  snch 
principal  place  of  business  is  situated,  or,  if  no  news- 
paper is  printed  in  such  town,  in  one  printed  in  or 
nearest  to  the  county  town  of  the  county. 

BR&{51h  ed.\  67;  Law  1864,  Ok  400. 

S 1326.  Every  county  clerk  must  keep  a  register  of 
the  names' of  firms  and  persons  mentioned  in  certifi- 
cates filed  with  taim,  pursuant  to  1^  last  section,  en- 
tering in  alphabetical  order  the  name  of  every  such 
partnership,  and  of  eacb  partner  therein. 


Sji2*from      S  1327.  Copies  of  the  entries  of  a  county  clerk  as 
ISGiSdt"*  herein  directed,  when  certified  by  him,  and  affidavits 
ff£!?i!i^''  of  publication  as  herein  directed,  made  by  the  printer, 
"*        publisher  or  chief  clerk  of  a  newspaper,  are  presump- 
tive evidence  of  the  fact^s  therein  stated. 

9R&,(Sth  ed.\  61 ;  Laws  1864,  eh,  400. 
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CHAPTER  in. 

SPBOUJi    PABTlinSBSHIP. 

AxncLS   I.  Formation  of  the  partnership. 

IL  Powen^  rights  and  duties  of  lbs  psrtiieii. 
m.  Liability  of  partners. 
rV.  Alteration  and  dissolution  of  tiie  partnership. 


ARTICLE  L 

FOKBUTION  OF  TH9    PABXyXitSHiP. 

fiaomm  13)8.  Spedal  partnersUp,  how  formed. 

1329.  Ck>n8titution  of. 

1330.  Certificate  of  special  partnership. 

1331.  Proof  of  certificate. 

1332.  1333.  Certificate  to  be  filed  and  recorded. 

lBB4i  AflkUiTH  of  aotual  parent  of  capital  by  spe«iai  partnsr  to 

1335.  Special  partner^lp,  when  formed. 

1336.  Publication  of  certificate. 

1337.  AffldaTit  of  publication. 

1388.  ESboft  of  omission  or  Informslitf  of  pQbliofltlon. 
1339.  Benewal  of  ipeoial  partnership  to  be  <)ertifled  and  poV 
lished 

2  1328.  A  special  partnership  may  be  formed  by  ^p«d^ 
two  or  more  persons,  in  the  manner  and  with  the  ^^^^ 
effect  prescribed  in  this  chapter,  for  the  transaction 
of  any^  business,'  except  banking  or  insurance.^ 

'  The  words  "  mercantile,  mechanical  or  manufacturing,** 
omitted. 

*  The  words  "within  this  state ^'  omitted. 

•  1  R.  8.,  764,  §  1. 

S  1329.  A  special  partnership  may  consist  of  one  ooastitii. 
or  more  persons,  called  general  partners,  and  one  or 
more  persons  called  special  partners. 

1  R.  S.,  764,  §  2. 

g  1330.  Persons  desirous  of  forming  a  special  part-  c«rtiiicato 
nership  must  severally  sign  a  certificate,  stating :         partnewup 

1.  The  name  under  which  such  partnership  is  to  be 
conducted ; 
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Proof  of 
•ertiilcate. 


Oertiilcato 
to  be  filed 
and  record- 
ed. 


UL 


Affldavit  of 
•ctiul  pay- 
ment  of 
capital  by 
special 
partner  to 
be  filed. 


2.  The  general  nature  of  the  business  intended  to 
be  transacted ; 

3.  The  names  of  all  the  partners,  and  their  resi- 
dences, specifying  which  are  general  and  which  are 
special  partners; 

4.  The  amonnt  of  capital  which  each  specisd  part- 
ner has  contributed  to  the  common  stock;  and, 

5.  The  periods  at  which  such  partnership  will  begin 
and  end. 

1  R  8.,  764,  g  4. 

S  1331.  A  certificate  under  the  last  section  mast  be 
acknowledged  or  proved,  as  to  the  several  persons 
signing  the  same,  in  the  manner  prescribed  by  sec- 
tions 516  to  529. 

1  R  S.,  764;  Lauos  1837,  Oi,  129. 

S  1332.  The  certificate  of  a  special  partnership, 
when  duly  acknowledged  and  certified,  must  be  filed 
with  the  clerk  of  the  county  in  which  the  partnership 
is  to  have  its  principal  place  of  business,  and  must 
be  recorded  by  him  at  large,  in  a  book  kept  for  that 
purpose,  open  to  public  inspection. 

1  R  iS,  764. 

§  1333.  A  transcript  of  the  record  made  pursuant 
to  the  last  section,  duly  certified  by  the  clerk  under 
his  official  seal,  must  be  filed  and  recorded  in  like 
manner  in  the  office  of  the  clerk  of  every  county  in 
which  the  partnership  has  a  place  of  business. 

1  R  8^  764. 

g  1334.  An  affidavit  of  one  or  more  of  the  general 
or  special  partners  in  a  special  partnership,  stating 
that  the  sums  specified  in  the  certificate  of  the  part- 
nership as  having  been  contributed  by  each  of  the 
special  partners,  have  been  actually  and  in  good  faith 
paid  in  cash,  must  be  filed  in  the  same  office  with  the 
original  certificate. 

1  R.  S,,  766,  §  7,  omitting  the  words  "  At  the  time  of 
filing  the  original  certificate,"  whidi  appear  to  be  un< 
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Deoessary  and  embarrassing,  it  being  sufficient  to  pro- 
vide that  the  partnership  is  not  formed  until  the  affida- 
vit is  filed.    The  words  "or  special "  are  new. 

g  1335.  No  special  partnership  is  formed,  until  the  JJJSlS. 
provisions  of  the  last  five  sections   are  complied  SSmel***" 
with. 

1  121  S.,  765,  §  8. 

S  1336.  The  certificate  mentioned  in  section  1330,  S'^lSj**" 
or  a  statement  of  its  substance,  must  be  published  in  ^^ 
two  or  more  newspapers,  designated  by  the  clerk  with 
whom  the  original  certificate  is  filed,  and  published 
in  his  judicial  district.  Such  publication  must  be 
made  once  a  week  for  six  weeks,  beginning  within 
one  week  from  the  time  of  filing  the  certificate. 

1  R  S.y  765,  g  9,  as  oonfttrued,  Bowen  v.  Argall,  24 
Wmd,,  601;  and  modified  by  inserting  ''judicial"  in 
place  of  "senate  **  district,  acoording  to  the  spirit  of 
the  statute  as  originallj  framed. 

S  1337.  An  affidavit  of  publication  pursuant  to  ^^f^lJ^ 
this  chapter,  made  by  the  printer,  publisher  or  chief 
clerk  of  a  newspaper,  may  be  filed  with  the  county 
clerk  with  whom  the  original  certificate  was  filed, 
and  is  presumptive  evidence  of  the  facts  therein 
stated. 

IB,  &  766,  §  10,  amended. 

§  1338.  If  the  publication  directed  by  section  1336  JjJ^  °J,  ^ 
is  not  made,  the  partnership  is  general  from  its  begin-  JS'^^Suol^ 
ning.    But  if,  from  any  cause  beyond  the  control  of  **^°* 
the  partners,  the  publication  is  not  made  in  exact 
conformity  with  that  section,  it  is  sufficient  if  made 
as  nearly  in  conformity  therewith  as  may  be  in  their 
power. 

This  provision  relaxes  the  strict  rule  of  the  present  law 
(see  Argall  v.  Smith,  3  Den.,  435.) 

S  1339.  Every  renewal  or  continuance  of  a  spedal  f^^"^  ^ 

partnership  must  be  certified,  recorded,  verified  and  ^"Jj^^i' 

I)iiblished  in  the  same  manner  .as  upon  its  original  p^itThed. 
formation. 

I  R  &,  766,  §  11. 
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ARTICLE  n. 

P0TVBB8,   BiaHTS  AND  DITTnES   Of  THS  PJLBTNTEB8. 

Sbohok  1340.  Firm  name,  how  composed. 

1341.  Authority  of  special  partoer. 

1342.  His  relatioa  to  his  copartners. 

1343.  Loans  of  special  partner  to  firm. 

1344.  Special  partner  need  not  be  joined  in  suit  with  general 

"pSXtOBfi. 

1345.  May  not  witlidraw  his  capital. 

1346.  May  draw  profits,  &c 

1S47.  Oapital  withdrawn  to  be  restored. 
1348.  Certain  transfers  of  property,  void. 

ho™oSS^^      S  1340.  The  business  of  a  special  partnership  most 

p^®^        be  conducted  under  a  name,  consisting  of  the  names 

of  one  or  more  of  the  general  partners  only,  with  or 

without  the  addition  of  the  words  "  and  company." 

1  R  iSl,  765,  §  13;  as  amended,  Laws  1862,  ch,  476. 

^ntbori^  S  1341,  The  general  partners  only  have  authority 
v»^w,  ^  transact  the  business  of  a  special  partnership. 
The  special  partners  may  negotiate  business  for  it, 
subject  to  the  subsequent  approval  of  a  general  part- 
ner, but  must  not  act  on  its  behalf  in  any  other 
manner. 

3RS,  (5{h  ed,)y  64;  Lam  1867,  ck.  414. 

HitKi^ion      g  1342.  A  special  partner  may  at  all  times  Investi- 
partners.     gg^f^^  thc  partnership  affairs,  and  advise  his  partners 
or  their  agents  as  to  their  management. 

1  JL  &,  766,  g  17. 

J^ili^  S  1343.  A  special  partner  may  lend  money  to  the 
to  tof  partnership,  or  advance  money  for  it,  and  take  from 
it  security  therefor,  and  as  to  such  loans  or  advances 
has  the  same  rights  as  any  other  creditor;^  but,  in 
case  of  the  insolvency  of  the  partnership,  all  other 
claims  which  he  may  have  against  it  must  be  post- 
poned until  all  other 'Creditors  are  satisfied.* 

'SR  S,  (6M  ed.),  64,  §  17 ;  Laws  1867,  ck.  414w 
*1RS.,  767,  §  23. 
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55  1344.  la  all  matters  relating  to  a  special  partuer-  ^JJ^J, 
ship,  its  general  partners  may  sue  and  be  sued  alone,  in  bej^in^  la 
the  same  manner  as  if  there  were  no  special  partners,  geneno^ 

purtnon. 
1  i2L  A,  766,  §  li. 

S  1345.  No  special  partner,  under  any  pretense,  J^^j^ 
may  withdraw  any  part  of  the  capital  invested  by  w»capiui. 
him  in  the  partnership  during  its  continuance. 

IRS.,  766,  g  16. 

S  1346.  A  special  partner  may  receive  such  lawful  J|^^'*J^ 
interest,  and  such  proportion  of  profits,  as  may  be 
agreed  upon,  if  not  paid  out  of  the  capital  invested 
in  the  partnership  by  him,^  or  by  some  other  special 
partner,'  and  is  not  bound  to  refund  the  same  to 
meet  subsequent  losses.' 

^IRS.,  766,  §  16. 

'  This  addition  is  manifestlj  just    Perhaps  the  special 

partner  should  also  be  prohibited  from   drawing 

interest  when  no  proflta  hftve  been  earned. 
■  Code  qf  La,,  2814 

S  1847.  If  a  special  partner  withdraws  capital  from  SjgJi^ 
the  firm,  contrary  to  the  provisions  of  section  1345,  iJJSdT 
he  must  restore  the  same  with  interest. 

1  R  iS;,  766,  i  16. 

S  1348.  Every  transfer  of  the  property  of  a  special  g^SSi  oc 
partnership,  or  of  a  partner  therein,  made  after  or  in  PJJ]p^» 
contemplation  of  the  insolvency  of  such  partnership 
or  partner,  with  intent  to  give  a  preference  to  any 
creditor  of  such  partnership  or  partner,  over  any  other 
creditor  of  such  partnership,  is  void  against  the  cred* 
'tors  thereof;  and  every  judgment  confessed,  lien 
created,  or  security  given,  in  like  manner  and  with 
the  like  intent,  is  in  like  manner  void. 

I  R  5.,  766,  %%  26,  21. 
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ARTICLE  in. 

LIABILITY   OF  PABTNEBS. 

Sbotion  1349.  liability  of  general  partner  in  special  partnerahip 

1360,  1351.  Liability  of  special  partner;  what  acts  render  him  A 

general  partner. 
1362.  Who  may  not  question  existence  of  special  partnershipi 

^eneJilf^  <>'  S  13*9.  The  general  partners  in  a  special  partneiv 
^M  ^  ^^^P  ^^^  liable  to  the  same  extent  as  partners  in  a 
Bhf^*^      general  partnership. 


Liability  of 
special 
partner; 
wbat  acts 
render  blm 
a  geceral 
partner. 


UL 


§  1360.  The  contribution  of  a  special  partner  to 
the  capital  of  the  firm,  and  the  increase  thereof,  is 
liable  for  its  debts,  but  he  is  not  otherwise  liable 
therefor,^  except  as  follows : 

1.  K  he  has  willfully  made  or  permitted  a  false  or 
materially  defective  statement  in  the  certificate  of 
the  partnership,  the  afSdavit  filed  therewith,  or  the 
published  announcement  thereof,  he  is  liable  as  a 
general  partner  to  all  creditors  of  the  firm  f 

2.  K  he  has  willfully  interfered  with  the  business  of 
the  firm,  except  as  permitted  by  sections  1341  and 
1342,  he  is  liable  in  like  manner  f  or, 

3.  K  he  has  willfully  joined  in,  or  assented  to  an 
act  contrary  to  any  of  the  provisions  of  sections  1340, 
1345  and  134:8,  he  is  liable  in  like  manner/ 

'  1  A  8.,  764,  §  2. 

•  1  R  A,  765,  §  8. 

•  1  R.  5.,  766,  §  17. 

•  1  A  51,  767,  §  22. 

S  1351.  When  a  special  partner  has  unintentionally 
done  any  of  the  acts  mentioned  in  the  last  section, 
he  is  liable  as  a  general  partner  to  any  creditor  of  the 
firm  who  has  been  actually  misled  thereby  to  his  pre- 
judice. 

See  Bowen  v,  Argall  24  Wend.,  501 ;  Madison  Ooootf 
Bank  v.  Gould,  6  ffiO,  309.  But  see  Smith  v.  Aigal^  ^ 
^ta;479;  3  Denib,  436. 
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5  1352.  One  who,  upon  making  a  contract  with  a  ^^^If 
partnership,  accepts  from  or  gives  to  it  a  written  "nw^?^ 
memorandum  of  the  contract,  stating  that  the  part-  ^S^ 
nership  is  special,  and  giving  the  names  of  the  special  '^*^' 
partners,  cannot  afterwards  charge  the  persons  thus 
named  as  general  partners  upon  that  contract,  by 
reason  of  any  error  or  defect  in  the  proceedings  for 
the  creation  of  the  special  partnership,  prior  to  the 
acceptance  of  the  memorandum,  if  an  effort  has  been 
made  by  the  partners,  in  good  faith,  to  form  a  special 
partnership  in  the  manner  required  by  law. 

This  provision  is  new.  It  is  intended  to  put  spedal 
partperships,  in  this  reepecti  upon  the  same  footing 
vith  corporations.  The  language  of  the  section  la 
carefullj  worded,  so  as  to  exclude  cases  of  fraud,  Ac, 
and  not  to  deprive  the  creditor  of  the  benefit  of  anj 
irregularity  subsequent  to  his  contract. 


ARTICLE  IV. 

ALTZVLJlTIOS  AISTD  DISSOLUTION. 

Sbotioh  1353.  Partnership  made  general,  by  omission  to  notify  changes. 
1364.  Admission  of  new  special  partners  to  be  notified. 
1856.  Purchaser  of  interest  of  special  partner,  Ac,  may  become 

a  special  partner. 
1356.  Dissolution  of  special  partnership. 

S  1363.  A  special  partnership  becomes  general,  if,  partnership 
within  ten  days  after  any  partner  withdraws  from  it,  »i,by?mSi. 

.  .        ,    .  .  ,  ■iontono- 

or  any  new  partner  Is  received  into  it,  or  a  change  tuy  changes 
is  made  in  the  nature  of  its  business,  or  in  its  name, 
a  certificate  of  such  fact,  signed  by  one  or  more  of 
the  partners,  is  not  filed  with  the  clerb:  with  whom 
the  original  certificate  of  the  partnership  was  filed. 

SB.  &  (5th  ecL),  63,  §  12,  modified  by  omitting  the  clause 
concerning  "  alterations  in  the  names  of  the  general 
partners "  and  "in  the  capital  or  shares  of  the  special 
partners."  The  ca];^ital  of  the  special  partners  cannot 
be  diminished,  and  it  is  not  easy  to  see  why  any  other 
changes  need  be  made  public. 

S  1354.  New  special  partners  may  be  admitted  into  Admission 
a  special  partnership,  upon  a  certificate,  stating  the  ciaipart- 
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Sotk^d!^  names,  resideooes  and  contributions  to  tbe  common 
stock  of  e^ch  of  such  partners,  signed  by  eadi  of 
them,  and  by  the  general  partners,  verified  aeo(Hrding 
to  sectipn  1334,  acknowledged  or  proved,  and  filed, 
according  to  sections  1331  and  1333,  with  the  eleit 
with  whom  the  original  certifici^te  of  the  partnership 
was  filpd. 

3  R  8,  ibth  ed.\  63,  (dighUy  modift^ 

S?K?c?^t  S  1355.  A  special  partner,  or  his  legal  representa- 
jLrtifer*ic.  tives,  may  sell  his  interest  in  the  partnership,  and  the 
mg^bewmo  pQp^|jg^g^f  thcreof  may,  with  the  consent  of  the  other 

partners,  become  a  special  partner,  without  changing 
the  nature  of  the  partnership,  upon  filing  a  notice  of 
sale  within  ten  days  thereafter  with  the  clerk  with 
whom  the  ori^nal  certificate  of  such  partnership 
was  filed. 

3  R,  S.,  (6(&  ed.\  63. 

?f  S^dS*""  S  1356.  A  special  partnership  is  subject  to  dissolu- 
shi^?^''  tiou  in  the  s^me  manner  as  a  general  partnership/ 
except  that  no  dissolution  by  the  act  of  the  partners 
is  complete,  until  a  notice  thereof  has  been  filed  and 
recorded  in  tbe  office  of  the  clerk  with  whom  the 
original  certificate  was  recorded,  and  published  once 
in  each  week  for  four  weeks,  in  the  state  paper  and 
in  a  newspaper  printed  in  each  county  wher^  the 
piartnership  has  a  place  of  business.* 

*  Ames  ti  nowniag.  1  Brt^.f  33L 
*IB.&,  767,  g  24. 
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TITLE  XI. 


INSURANCE. 


Qhaptib  L  Insurance  in  generaL 
n.  Marine  insurance. 
IIL  Fire  insurance. 
IV.  Life  and  health  insurance. 


Ohaptbb  l 

IKSUBAIirGE  IN  QENEBAL. 

In  ttoB  chapter  are  inserted  some  rules  which  haye  been 
JadiciaUj  determined  0DI7  in  th^'ir  application  to  par- 
ticular spedea  of  insurance,  but  Which  are  deemed 
applicable  to  all  daiaea 

AmcLB  L  Definition  of  insurance, 
n.  What  may  be  bisored. 
IIL  Partiea 
rr^  Jnaurible^iiLt^reiEfi 
T.  Concealment  and  representatioo. 
VL  The  policy. 
VXL  Warrantiea 
VnL  Premiums. 
EL  Loss. 
X  Notice  of  Ices. 
XL  Double  insurance. 
XIL  Be-insuranoe. 


ARTICLE  L 

DEVIN1T70K  07  HWITBJLNOB. 
Sionov  1S67.  Insurancei  what 

S  1357.  Insarance  is  a  contract  whereby  one  under-  inmraiwa, 
takes  to  indemnify^  another  against  loss,  damage  or 
liability,  arising  from  an  unknown  or  contingent 
event.* 

*In  England,  it  is  held  that  life  insurance  is  not  a  con- 
tract of  indemnity  (Dalby  v,  India  Life  Assurance 
So.,  16  a  S^  366).    But  a  late  decision  in  this  state 
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(Ruse  v.  Mut.  Benefit  Ins.  Co.,  23  M  71,  516),  biu- 
tains  the  text 
*  The  contract  of  insurance  (other  thai  of  life  and  health) 
does  not  cover  injuries  which  must  inevitablj  occur, 
even  though  the  parties  do  not  know  that  they  are 
inevitable  (Pateraon  v.  Harris,  1  Bat  A  Sm^  336). 


ARTICLE  n. 


What 


WHAT  MAY  BB  INSUBED. 

SionoK  1358.  What  events  may  be  msured  against 

1359.  Usual  kmds  of  insurance. 

1360.  All  subject  to  this  chapter. 


be 'insured 
againat. 


erSfto  may  S  1358.  Any  Contingent  or  unknown  event,  whether 
past  or  future,  which  may  damnify  a  person  having 
an  insurable  interest,  or  create  a  liability  against  him, 
may  be  insured  against,  subject  to  the  provisions  of 
this  chapter. 

See  Coggeshall  «.  American  Ins.  Oo.,  3  Wend,  283. 


Usual  kinds 
of  Insur- 
ance. 


%  1359.  The  most  usual  kinds  of  insurance  are : 

1.  Marine  insurance ; 

2.  Fire  insurance ; 

3.  Life  insurance ;  and, 

4.  Health  insurance. 


totS?***       S  1360.  All  kinds  of  insurance  are  subject  to  flie 
***^*"'      provisions  of  this  chapter. 


AWnCLE  in. 


pabubs  to  thb  contract. 


Sionov  1361.  Designation  of  parties. 
1862.  Who  may  insure. 

1363.  Who  may  be  insured. 

1364,  1366.  Assignment  to  mortgagee  of  thing  iDSUred. 

S>SuS!"'      S  1361.  The  person  who  undertakes  to  indemnify 
another,  by  a  contract  of  insurance,  is  called  the 
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insarer,  and  the  person  indemnified  is  called  the 
insured. 

Ab  underwriting  is  not  practiced  in  this  state,  the  term 
"  underwriter  "  is  not  used  in  this  Code. 

§  1362.  Any  one  who  is  capable  of  making  a  con-  who  may 
tract  may  be  an  insurer,  subject  to  the  restrictions 
imposed  by  special  statutes  upon  foreign  corporations, 
non-residents  and  others.  . 

S  1363.  Any  one  except  a  public  enemy  may  be  who  may 

,     ^  ^  *  *  V  w  beimnred. 

insured. 

S  1364.  Where  a  mortgagor  of  property  efieots  in-  Assifnment 
surance  in  his  own  name,  providing  that  the  loss  {JJ^JJ^^ 
shall  be  payable  to  the  mortgagee,  or  assigns  a  policy 
of  insurance  to  the  mortgagee,  the  insurance  is 
deemed  to  be  upon  the  interest  of  the  mortgagor, 
who  does  not  cease  to  be  a  party  to  the  original  con- 
tract, and  any  act  of  his  which  would  otherwise  avoid 
the  insurance  will  have  the  same  effect,  although  the 
property  is  in  the  hands  of  the  mortgagee. 

Grosvenor  v.  Atlantic  Fire  Ins.  Co.,  17  ^  7!,  391;  Buf- 
falo Steam  Engine  Works  v.  Sun  Mutual  Ins.  Co.,  liil, 
401 ;  Bidwell  v.  Northwestern  Ins.  Co.,  19 1&,  179. 

§  1365.  Tf  an  insurer  assents  to  the  transfer  of  an  ii. 
insurance  from  a  mortgagor  to  a  mortgagee,  and,  at 
the  time  of  his  assent,  imposes  further  obligations  on 
the  assignee,  making  a  new  contract  with  him,  the 
acts  of  the  mortgagor  cannot  affect  his  rights. 


ARTICLE  IV. 

INSVRilBLB  nrrsBBST. 

SscnOH  1366.  Insurable  interest,  what 

1367.  In  what  may  consist 

1368.  Interest  of  carrier  or  depositary. 

1369.  Mere  expectancies. 

1370.  Measure  of  interest  in  property. 

1371.  Insurance  without  interest,  illegal 

1372.  When  interest  must  exist 

1373.  Effect  of  transfer. 
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Insarablo 

IntorMt, 

whst. 


In  what 

Rift  J 


8BCTI0N  1374.  TraDsfer  after  loos. 

1376.  Exception  in  the  ease  of  several  subjects  in  one  folicj. 

1376.  In  case  of  the  death  of  the  insurer. 

1377.  In  the  case  of  transfer  between  co-tenants. 

g  1366.  Every  interest  in  property,  or  any  relation 
thereto,  or  liability  in  respect  thereof,  of  such  a 
nature  that  a  contemplated  peril  might  directly 
damnify  the  insured,  is  an  insurable  interest. 

27  M  r.,  163,  173. 

§  1367.  An  insurable  interest  in  property  may  con- 
sist  in : 

1.  An  existing  interest ; 

2.  An  inchoate  interest  founded  on  sm  existiB); 
interest;  or, 

3.  An  expectancy,  eoupled  with  an  existing  inte- 
rest in  that  out  of  which  the  expectancy  arises. 


gj«2^*^j'       S  1368.  A  carrier^  or  depositary*  of  any  kind  has 
deponitary.    ^n  insurable  interest  in  a  thing  held  by  Mm  as  sodi, 
to  the  extent  of  its  vaitrc.^ 

'  Ghase  V.  Washington  ttut  InstiranciB  Ob.,  12  Aitb^  B95; 

Savagpe  «.  Goni  Bzehattge  In&  O.,  4  Boew^  1 ;  Van 

Natia  tf.  Mutaal  Secaritj  Ins.  Go^  2  Scm^f^  490. 

OrowiejT  V.  Cohen,  S  B.  dt  Ad^  478. 
*  Waters  v.  Monarch  Assurance  Go.,  6  EL  <fe  £i^  870; 

White  •.  tf adisoD,  20  H  T,  I  LTl 
■  Stawell  V,  BUples^.  18  H  K,  401. 

Moreezpeo-  g  1369.  A  mere  contingent  or  expectant  interest  in 
anything,  not  founded  on  an  actual  right  to  the  thing, 
nor  npon  any  valid  contract  for  it,  is  not  insurable. 

Stockdale  v.  Dunlop,  6  Jf.  <ft  W,,  224;  Devauz  v.  Steele, 
6  Bing.  N,  (7.,  358 ;  Luoena  v.  Crawford,  3  R  db  P^  04. 

xeamireof       g  1370.  The  mcasuro  of  an  insurable  interest  in 
pro^tr.     proi>erty  is  the  extent  to  whi<^  the  insured  might  be 
damnified  by  loss  or  injury  thereof. 


Insiirance 
wlthoat 
inlereat, 
iUegal. 


§  1371.  The  sole  object  of  insurance  is  the  indem- 
nity of  the  insured,  and  if  he  has  no  insurable  inte- 
rest the  contract  is  void. 

1  R  S.,  662.  §§  8-10;  1  Dtier  Ins^  94;  Bute  f.  Kut 
Bpu.  Ins.  Co.,  23  N:  T^  SliS. 
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Q  1372^  An  iiitei?est  insured  most  exist  when  the  whra  int*. 
insurance  takes  eflfect,^  and  when  the  loss  oecttts,*  «***^ 
bat  i»0ed  not  eitlst  in  the  meantime.^ 

'  Howard  v,  Albany  Ins.  Ck)^  Si  Den.^  301.  See  Ruse  v. 
Mutual  Benefit  Ins.  C6.,  23  S.  T,  516.  To  the  con- 
trary, see  Rhind  v.  Wilkinson,  2  ToM-nt,,  237. 

'  Shotwell  V.  Jefferson  Ins.  Co.,  5  Bosw.,  247,  261 ;  Fow- 
ler V.  N.  Y.  inclemnity  Ins.  Co.,  26  N.  F.,  383 ;  Mur^ 
dock  V.  Chenango  Ins.  Co.,  2  N.  F.,  210. 

'  Hooper  v.  Hudson  River  Ins.  Co.,  VI  N,  T,^  424. 

%  1373.  Except  in  the  cases  specified  in  the  next  ^^^ 
four  sections,  and  in  the  cas^  of  life  and  he&Ith  insur- 
ance,  a  change  of  interest  in  ^uy  pairt  of  a  thing  in* 
sored,  unaccompanied  by  a  corresponding  change  of 
interest  in  the  insurance,  sui^nda  ttie  insurance  to 
an  equivalent  eix:tent,  until  the  imter^st  m  the  thing 
and  the  interest  in  the  insurance  are  vested  in  the 
same  person. 

Hooper  v.  Hudson  River  FW  Ins.  Ck^.,  17  Sf,  K,  424;  15 
Barh,^  413. 

^  1374.  A  change  of  interest  iti  a  thing  insured,  Transfer 
after  the  occurrence  of  an  injury  which  results  in  a 
loss,^  does  not  affect  the  right  of  the  insured  to  in- 
demnity for  the  losil.* 

'  Crosby  v.  K  Y.  Mutual  Ins.  Co.,  5  Jlomo.,  360;  19  Eow. 

Pr.,  312. 
*  Mellen  v.  Hamilton  Fire  Ins.  00;,  17  If.  T^  609. 

§1375.  A  change  of  interest  in  one  or  more  of  sev-  Exception 
^  in  the  case 

eral  distinct  things,  separately  insured  by  one  poUoy,  JJ^j^^S?^ 
does  not  avoid  the  insurance  as  to  the  others.  ®'**  J^"*'^- 

51376.  A  change  of  interest,  by  will  or  suoeession,  in  the  case 
^  '      •^  of  the  death 

on  the  death  of  the  insured,  does  not  avoid  an  in-  JJJ^*^ 
snrance ;  and  Ms  interest  in  the  insurance  passes  to 
the  person  taking  his  interest  in  the  thing  insured. 

This  provision  is  new. 

§1377.  A  transfer  of  interest  by  one  of  several  in  the  case 
*'  of  traoBfer 

partners,  joint  owners  or  owners  in  common,  who  ^^^  ^ 
are  jointly  insured,  to  the  others,  does  not  avoid  an 
insurance,  even  though  it  has  been  agreed  that  the 

52 
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insurance  shall  ceaae  upon  an  alienation  of  the  thing 
insured. 

TOlou  V.  Kingston  Mutual  Ins.  Co.,  7  Barb^  610 ;  ap- 
proved, Buffalo  Steam  Worka  v.  Sun  Wat  Ins.  Go,  17 
J^  r.,  401,  412. 


ARTICLE  V. 

CONCSALMBNT  AND  BEPBBSBNTATIOKB. 

SkonoN  13*78.  Conoealment,  what 

1379.  Effect  of  conoealment 

1380.  What  must  be  disclosed. 

1381.  Matters  which  need  not  be  oommumcated  without  m 

quiry. 
1S82.  Test  of  materiality. 

1383.  Matters  which  each  is  bound  to  know. 

1384.  Waiver  of  communication. 

1385.  Interest  of  insured. 

1386.  Fraudulent  warranty. 

1387.  Matters  of  opinion. 

1388.  Representation,  what 

1389.  When  made. 

1390.  How  interpreted. 

1391.  Bepresentation  as  to  future. 

1392.  How  maj  affect  policy. 

1393.  When  may  be  withdrawn. 

1394.  Time  intended  by  representation. 
1396.  Representing  information. 

1396.  Falsity. 

1397.  Effect  of  falsity. 
1898.  Materiality. 

1399.  Application  of  provisions  of  this  article. 

ctoBoeai-  §  1378.  A  ueglect  to  communicate  that  which  a 

"""**  ^  party  knows,  and  ought  to  communicate,  is  called 
a  concealment. 

Eflbct  of  S  1379.  A  concealment,  whether  intentional  or  an- 

oono6al- 

ment.  intcntionali  entitles  the  injured  party  to  rescind  a 
contract  of  insurance. 

whatmnet  S  1380.  Each  party  to  a  contract  of  insurance  mast 
communicate  to  the  other,  m  good  faith,  all  facts 
within  his  knowledge,  which  are,  or  which  he  believes 
to  be  material  to  the  contract,^  and  which  the  otber 
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has  not  the  means  of  ascertaining,'  and  as  to  which 
he  makes  no  warranty.^ 

'  This  appears  to  be  the  rale  in  regard  to  fire  insurance 
(Gates  V.  Madison  Ca  Ins.  Ga,  6  N.  F.,  469,  476). 
Though  a  fuller  disclosure  is  required  in  marine  in- 
surance (see  the  chapter  thereon),  it  depends  not 
on  a  difference  of  principlCi  but  of  the  extent  to 
whidi  the  insurer  may  be  deemed  cognizant  of  the 
fact  {Ang.  Ins^  1st  ed,  §  174). 

*  Le  Boy  «.  United  Ins.  Oo.,  7  JbJms^  343 ;  Seton  v.  Low, 

1  Johnt.  OoB,,  1. 

*  N.  Y.  Firemen's  Ins.  Oo.  v.  De  Wolf,  2  Oaw,,  66;  aff''g 

a  G.,  20  Jbhn$.,  214.    See  this  case  criticised,  2  Duer 
InB^  676. 

S1381.  Neither  party  to  a  contract  of  insurance  is  Matten 
^       •^  which  need 

bound  to  communicate  information  of  the  matters  fol-  ^**„^nia2Sr 
lowing,  except  in  answer  to  the  inquiries  of  the  other :  ^^^^  ^ 

1.  Those  which  the  other  knows  ^ 

2.  Those  which,  in  the  exercise  of  ordinary  care, 
the  other  ought  to  know,  and  of  which  the  former 
has  no  reason  to  suppose  him  ignorant ;' 

3.  Those  of  which  the  other  waives  communica- 
tion f 

4.  Those  which  prove  or  tend  to  prove  the  exist- 
ence of  a  risk  exchided  by  a  warranty,  and  which 
are  not  otherwise  material  ;^  and, 

5.  Those  which  relate  to  a  risk  excepted  from  the 
policy*'  and  which  are  not  otherwise  material.* 

'  2  Du/tr  Ina,y  662.  This  rule  is  usuallj  stated  with  the  addi- 
tion that  facts  which  the  insurer  may  be  presumed  to 
know  need  not  be  oommunicated;  but  the  true  rule 
■eems  to  be  that  though  the  insured  trusts  to  his  pre- 
sumption that  the  insurer  knows  facts  which  he  is 
not  bound  to  know,  he  does  so  at  his  peril  In  other 
words,  the  presumption  is  a  mere  rule  of  evidence ; 
one  method  of  showing  that  he  had  actual  Imowledge. 

'  3  Duer  £w^  667-566 ;  Seton  v.  Low,  1  Jchiu.  Oaa^  1 ; 
Leroy  v.  United  Ins.  Co.,  7  John8.f  843. 

'  2  Duer  Ins.,  66&-672. 

*  2  Ihber  Ins.,  672-577  ;  N.  T.  Firemen's  Ins.  Co.  v.  De 

Woli;  2  Cow.,  56;  20  Johns^  214. 

*  2  Duer  Ins,,  577,  §  16. 

*  2  Duer  Ins.,  579,  §  16 ;  Carter  v.  Boehm,  3  Burr^  1906; 

Chase  v,  Washington  Mut.  Ins.  Co.,  12  Barb,,  696. 


412 


THE  CIVIL  CODE 


Siiufj?*"  S 1382.  Mdteriality  is  to  be  determined  not  by  tiw 
event,  but  solely  by  the  probable  and  reasonable  in- 
fluenee  of  the  facts  upon  the  party  to  whom  the  com- 
mutiication  is  due,  in  forming  bis  estimate  of  the 
disadvantages  of  the  proposed  contract,  or  in  making 
his  inquiries. 

i  Dwr  InBi,  383-403;  Ely  «.  HtUett»  2  CaL,  67. 


Matters 
which  each 
is  bound  to 
know. 


WHlTer  of 

oommnnktt- 
tlon. 


Interest  of 
Insored. 


S  1888.  Each  party  to  ai  contract  oif  insurance  is 
bound  to  know  all  the  genei'al  caused  which  are  open 
to  his  inquiry,  equally  with  that  of  the  other,  and 
which  may  affect  either  the  political  ol:  material  perils 
contemplated;  and  all  general  usages  of  trade. 

2  Duer  Ins.,  560 ;  see  Pacific  Ins.  Co.  v.  CaUett,  4  TTmcL,  S3. 

%  1384.  The  right  to  information  of  ibaterial  faets 
may  be  waived,  either  by  the  terms  of  insuraDoe, 
or  by  neglect  to  make  inquiries  as  to  such  facts,  where 
they,  are  distinctly  implied  in  otheir  facts  of  which 
information  is  commiunicated. 

Id. 

%  1385.  Information  of  the  nature  or  amount  of 
the  interest  of  one  insured  need  not  be  eommunieated 
unless  in  answer  to  inquiry,  except  as  prescribed  by 
section  1401. 

Tyler  v.  ^tna  Fire  Ins.  Co.,  12  WSmd,  607 ;  16  ii,  386; 
%  Am,  LmcL  Cai.,  467 ;  Ifibl6 1^.  JKxMi  Imer.  Ins.  Co, 
1  Sanclf.,  661. 

S 1386.  An  intentional  and  fraudulent  omission,  on 
the  part  of  one  insured,  to  communieate  informatioii 
of  matters  proving  or  tending  to  prove  the  falsity  of 
a  Warranty,  entitles  the  insurer  to  rescind. 

2  Duer  Ina.f  436,  673. 

S  1387.  Neither  party  to  a  contract  of  insurance  is 
bound  to  communicate,  even  upon  inquiry,  iDforma- 
tion  of  his  own  judgment  upon  the  matters  in  ques- 
tion. 

2  Duer  Ins.,  683. 

SS'^t!"      S 1388.  A  representation  may  be  oral  or  written. 


Frmndnlent 
warranty. 


ICatton  of 
opinion. 
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S  1389.  A  represeotation  may  be  made  at  the  same  whennudA. 
time  with  the  policy,  or  before  it. 

g  1390.  The  language  of  a  representation  is  to  be  g<»^Jj»^ 
interpreted  by  the  «ame  rules  as  the  language  of  con- 
tracts in  general. 

S  1391.  A  representation  as  to  the  future  is  to  be  RepwMnu 
deemed  a  promise,  unless  it  appears  that  it  was  mere-  <^t^«- 
ly  a  atateipeat  of  belief  or  e^pect^tion^ 

^  f>uer  .^,  66i. 

9  1892.  A  representation  cannot  be  allowed  to  ^£Z^y 
qualify  an  express  provision  in  a  contraet  of  ineur-  pou<7- 
ance;  bat  it  may  qualify  an  implied  warranty. 

a  Duer  Jntf.,  61 1.    See  Burges  v.  Wickham,  3  Best  dk  SnUy 
669. 

S  1993.  A  representation  may  be  altered  or  with-  J^^^,^y 
drawn  before  th^  insurance  is  effected,  but  not  after-  ^^^ 
wards. 

9  .PiMT  Ins,,  679. 

2  1394.  The  completiQ^  of  the  ^n tract  of  insur-  Time  in. 
ance  is  the  time  to  which  a  representation  must  be  repreienta* 
presumed  to  refer. 

2  Drier  Jrur.,  679;  Sillem  v.  Thornton,  3  E,  dk  B.^  868. 

g  1395.  When  a  person  ipsured  he^  bo  pergonal  gg^^iSS^ 
knowledge  of  a  fi|,ct,  he  may  neverthelesa  repeat  »"<»»»• 
information  which  he  has  upon  the  subject,  ^nd  yrhiph 
he  believes  to  be  true,  with  the  explanation  that  he 
does  ao  oq  t^he  information  of  others,  or  he.  may  sub- 
Biit  tibe  inibrmatioii,  in  its  whole  extent,  to  the  insurer  i 
and  in  neither  case  is  he  responsible  for  its  tvpth,^ 
unless  it  proceeds  from  an  agent  of  the  insured  whose 
duty  it  is  to  give  the  intelligence.* 

'  2  Dwr  Ins.,  703 ;  Tidmanh  v.  Washinerton  Ins.  Co.,  4 

Mason,  439;  Williams  v.  Delafleld,  2  CaL,  329. 
'  2  Duer  Ins,,  70&;  Denniatoun  v,  LiUie,  3  Bligh,  202. 

§  1396.  A  representation  is  to  be  deemed  fstlse  Miitj. 
when  the  facts  fail  to  correspond  with  its  assertions 
or  stipulations. 
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Whon  the  represeotation,  whether  affirmative  or  pronua- 
Borj,  is  made  with  an  intunt  to  deceive,  the  fraud,  in 
all  cases,  vitiates  the  oontract.  When  the  falsity  of 
the  representation  is  accidental,  if  the  representation  is 
wholly  false,  or  if  it  was  partially  fiilse  at  the  time 
when  made,  or  at  the  commencement  of  the  risk,  the 
insurer  is  exonerated ;  hut  when  the  policy  has  attach- 
ed, and  the  representation  is  falsified  by  a  subsequent 
event,  such  accidental  fiedsity  does  not  render  the  policy 
void  in  its  origin. 

gJJ^of  g  1397,  If  a  representatton  is  false  m  a  material* 
I>oint,  whether  affirmative*  or  promissory,^  the  injured 
party  is  entitled  to  rescind  the  contract  from  the  time 
when  the  representation  becomes  false. 

*  A  certain  class  of  representations  in  marine  insoranoea — 

«.  ^.,  as  to  the  inception  of  the  risk  —  are  held  to  be 
in  effect  warranties,  and  binding  as  much  as  if  ex- 
pressed in  the  policy  (2  Dver  Ins^  686,  716).  There 
is,  however,  no  apparent  objeotioo  to  requinng  them 
to  be  inserted  in  the  policy,  if  the  insurer  desires  to 
avail  himself  of  a  breach  of  suoh  stipulation,  not- 
withstanding that  it  may  prove  immateriaL  Thit 
section  states  the  law  as  it  now  exists  in  regard 
to  fire  insurance  (Farmers*  Ins.  Co.  v,  Snyder,  16 
Wmd^  481;  Wall  «.  Howard  Ins.  Co.,  14  BaH^ 
883). 

*  2  Duer  Ina.,  680. 

'  Bilbrough  v.  Metropolis  Ins.  Co.,  5  Duar^  587.  See  tha 
review  of  cases  on  this  point,  2  Duer  Ins^  749-769. 

Materiality.  $  1398.  The  materiality  of  a  representation  is 
determined  by  the  same  rule  as  the  materiality  of  a 
concealment. 

Amplication      §  1 399.  The  provisions  of  this  artide  apply  as  well 
•lont  of      to  a  modification  of  a  contract  of  insurance  as  to  ita 

thii  artide. 

orijpinal  formation* 


ARTICLE  VL 

THB  POLICT. 

Sionov  1400.  Policy,  what 

1401.  What  must  be  specilied  in  a  policy. 

1402.  Whose  interest  is  covered. 

1403.  Insurance  by  agent  or  trustee. 


OF  THE  STATE  OF  NEW  YORK.  416 

Sbohoh  1404.  loBnra&oe  by  part  owaer. 
1406.  Gtoneral  tenos. 

1406.  Sucoessiye  owners. 

1407.  Transfer  of  the  thing  insured. 

1408.  Open  and  valued  polidei. 

1409.  Open  policy,  what 

1410.  Valued  policy,  what 

1411.  Running  policy,  what 

1412.  Effect  of  receipt 

1413.  Agreement  not  to  transfer. 

S  1400.  The  written  instrament,  in  which  a  con-  poiigj, 
tract  of  insurance  is  set  foirth,  is  called  a  policy  of 
insurance. 

S  1401.  A  policy  of  insurance  must  specify :  wbat  mnti 

be  BpeciAe4 

1.  The  parties  between  whom  the  contract  is  made;  *«»  ^p**"^- 

2.  The  rate  of  premium; 

3.  The  property  or  life  insured  ;^ 

4.  The  interest  of  the  insured  in  property  insuredi 
if  he  is  not  the  absolute  owner  thereof;* 

5.  The  risks  insured  against;  and, 

6.  The  period  during  which  the  insurance  is  to 
continue. 

*  PhitUpB  on  Ins.f  §  416 ;  Cheriot  v.  Barker,  2  Jokns^  340, 

361. 
'  This  provision  is  oontniTy  to  the  oommon  law  (White  nt. 

Hudson  River  Ins.  Co.,  7  ffow,  iV.,  341 ;  Crowley  «. 

Cohen,    S  B.  dt  Ad.,  478;  2  Para.  Mar,  L.  202). 

Mr.  Duer  recommends  its  introduction  fh>m  the 
-   French  law  into  ours,  and  the  commissioners  think 

the  recommendation  a  good  one  (see  2  Dutr  Ins^ 

403)l 

§  1402.  When  the  name  of  the  person  intended  to  whose  tu- 
be insured  is  specified  in  a  policy,  it  can  be  applied  oorTrJ! 
only  to  Ms  own  proper  interest 

Kemble  v.  Rhmelander,  3  Johns,  Cku.,  134^  and  see 
Turner  v.  Borrows,  6  WhuL,  641 ;  Holmes  «.  TTnited 
Ins.  Co.,  2  Johns.  Oas,,  329;  Lawrence  v.  Sebor,  3 
CSai,  203;  Murray  v.  Columbian  Ins.  Oa,  11  JMiw., 
303. 

§  1403.  When  an  insurance  is  made  by  an  agent  insunmee 
or  trustee,  the  fact  that  his  principal  or  beneficiary  is  tnuiSe!  ^ 
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the  person  really  insured  may  be  indicated  by  deBcrib- 
ing  him  as  agent  or  trustee,  or  by  other  general 
words  in  the  policy. 

S  1404.  To  render  an  insurance,  effected  by  one 
partner^  or  part  owner,'  applicable  to  the  interest  of 
his  copartners,  or  of  other  part  owners,  it  is  neces- 
sary that  the  terms  of  the  policy  should  be  such  as 
are  applicable  to  the  joint  or  common  interest. 

'  Qraves  v.  Iferchants'  Ins.  Go.,  2  Ortmck^  440;  Pearpon 

V,  Lord,  fl  4fi9#9-t  SI  i  TumAT  «.  Burrows,  6  Wmi^ 

641 ;  3  Kent  Oom^  258. 
*  Toomej  v.  Bedford  Ins.  Co^  8  Jfefe.,  348 ;  Finney  v. 

Warren  Ins.  Co.,  I  Metc^  1%    But  see  Holmes  *. 

tJnited  Ins.  Co.,  2  Johns,  Oaa.^  329;  and  LawroDoe 

ff,  Sebor,  2  Oftine9,  203. 

S  :(.405.  When  the  description  of  the  insured  in  a 
policy  is  so  general  that  it  m«.y  oQmprehand  apy 
persoi^,  or  any  q1^$  of  persons,  be  only  can  claiai  the 
benefit  of  the  policy  who  can  show  that  it  was  in* 
tended  to  include  him. 

NewBon  v.  Douglass,  "7  ffarr,  dk  Johna^^  451;  Seaman  v. 
Loring,  1  Mu&n,  127 

$  1406.  A  policy  may  be  so  framed  that  it  will 
inure  to  the  benefit  of  whomsoever,  during  the  con- 
tinuance of  the  risk,  may  become  the  owner  of  the 
interest  ipsured^ 

Tliif  provision  ia  wwp 

§  1407.  The  mere  transter  of  a  thing  insured  does 
not  transfer  the  policy,  but  suspends  it  until  the  same 
person  becomes  owner  of  both  the  policy  and  the 
thing  insu^d. 

2  Pars,  Mar,  X.,  42 ;  Hooper  v.  Hudson  River  Ins.  Oo^ 
17  N.  r,  428. 

S  1406.  A  policy  is  either  open  or  valued. 


openpoiicj  ^  1409.  An  open  policy  is  one  in  which  the  valne 
of  the  thing  insured  is  not  agreed  upon,  but  is  left 
to  be  aaeertained  in  ease  of  l(m. 

3  KerU  Con.,  271 
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$  1410.  A  valued  polioy  is  one  which  expresses  on  viiaed  poi 
its  face  an  agi^eement  that  the  thiug  iusiired  shall  be 
valued  at  a  specified  sum. 

Harris  v.  Eagle  Fire  Ins.  Ca,  5  Johns.,  368 ;  Laurent  v. 
Chatham  Fire  Ins.  Co.,  1  EaUl^  41. 

S  1411.  A  ruDDing  policy  is  one  which  coutem-  Rarainc 
plates  successive  insurances,  and  which  provides  that  ^^^  * 
the  object  of  the  iM)licy  may  be  from  time  to  time 
definedy  especially  as  to  the  subjects  of  insurance, 
by  additional  statements  or  indorsements. 

S  1412.  An  acknowledgment  in  a  policy  of  the  BOBctof 
receipt  of  premium  is  conclusive  evidence  of  its  pay- 
ment)  so  far  as  to  make  the  policy  binding,  notwith- 
standing any  stipulation  therein  that  it  shall  not  be 
binding  until  the  premium  is  actually  paid. 

N<  Y.  Central  Ins.  Go.  v.  National  Pro.  Ins.  Ca,  20  Sarb., 
468 ;  Goit  v.  The  same,  25  id.^  189.  See,  however,  the 
oontrary  view  of  Emott,  J.,  in  Sheldon  v.  Atlantic 
Ins.  Co.,  26  K,  K,  460.    Compare  2  EiO^  667. 

IS  1413.  An  agreement  made  before  a  loss,  liot  to  atm- 

•»'  ^  ment  not 

transfer  the  claim  of  a  person  insured  against  the  ^  tractor. 
insurer,  after  the  loss  has  happened,  is  void. 

Qoit  V.  National  Protection  Ins.  Co.,  25  Barh^j  189;  see 
Coartnej  9.  N.  T.  City  Ins.  Co.,  23  id;  116;  but  see  to 
the  oontrarjy  Bay  v»  Po'keepsie  Mut  Ins.  Co.,  23  »&,  623. 
Clearlj,  if  this  is  not  now  law,  it  ought  to  be  'made 
such  hy  the  legislatare.  Such  a  ooven&nt  is  grossly 
oppresBiva. 


ARTICLE  Vn. 

WABBAHnSS* 

BionOH  1414.  Warranty,  express  or  implied. 
1416.  Form. 

1416.  Warranty  must  be  in  policy. 

1417.  Past,  present  and  ftiture  warranties. 

1418.  Warranty  as  to  past  or  present 

1419.  Warranty  as  to  the  future. 

1420.  Performance  excused. 

1421.  1422.  What  acts  avoid  the  policy. 
1423.  Breach  without  fraud. 

53 
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Witrraiity, 
ex{,iii>s  or 
iiiiphed 

Form. 


Warranty 
mnst  be  m 
policy. 


§  1414.  A  warranty  is  either  express  or  implied. 

5  1415.  No  particular  form  of  words  is  necessary  to 
create  a  warranty. 

5  1416.  Every  express  warranty,  made  at  or  before 
the  execution  of  a  policy,  must  be  contained  in  the 
policy  itself,  and  another  instrument,  whether  upon 
the  same  paper  or  not,  cannot  be  referred  to  as  mak- 
ing a  part  of  the  policy  for  this  purpose,  even  by 
agreement  of  the  parties. 

By  the  existing  law,  warraDties  may  be  gathered  fVom 
other  instruments  referred  to  by  the  policy  as  forming 
a  part  of  it  (Chaffee  v.  Oattaraugos  Ga  Ins.  Co,  18  Hi 
Y.,  3'f  6 ;  Murdock  v.  Chenango  Co.  Id&  Co,  2  id,  210; 
Jennings  v.  The  same,  2  JDen.j  76).  A  statement  made 
in  a  paper  referred  to  by  the  policy,  but  not  made  a 
part  of  it,  is  not  a  warranty  (Wall  v.  Howard  Ins.  Co, 
14  Sarb.,  383;  affirmed,  see  17  AI  F.,  197).  This 
change  is  reoonmiended  in  pursuance  of  the  snggestioa 
in  Chaffee  v,  Cattaraugus  County  -Mutual  Insuranoe 
Company,  18  K  F.,  376. 


fratan?"        S  1*17.  A  warranty  may  relate  to  the  past,  the 
wiSLtiea.  present,  the  future,  or  to  any  or  all  of  these. 


Warranty 
as  to  past 
or  present. 


Warranty 
as  to  the 
ftitare. 


Perform- 
ance ex- 
cused. 


See  Ang.  on  /n«.,  187-106. 

S  1418.  A  statement  in  a  policy,  of  a  matter  relat 
ing  to  the  i)erson  or  thing  insured,  or  to  the  risk,  as 
a  fact,  is  an  express  warranty  thereof. 

Fowler  v.  ^tna  Ins.  Co.,  6  Oow^  673 ;  Barker  o.  Phoenix 
Ins.  Co.,  8  JohTis^  307  ;  2  Para.  Mar.  L.,  106 ;  but  see 

Small  V.  Gibson,  16  Q.  A,  Ul. 

§  1419.  A  statement  in  a  policy,  which  imports  tbat 
it  is  intended  to  do  or  not  to  do  a  thing  which  materi- 
ally affects  the  risk,  is  a  warranty  that  such  act  or 
omission  shall  take  place. 

Murdock  v.  Chenango  Mutual  Ins.  Co..  2  Jtfl  F.,  210;  BO- 
brough  V.  Metropolis  Ins.  Co.,  6  i>iMr,  587. 

S  1420.  When,  before  the  time  arrives  for  perform- 
ance of  a  warrantj'^  relating  to  the  future,  a  loss 
insured  against  happens,  or  performauce  becomes 
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unlawful  or  impossible,  the  omission  to  falfill  the 
warranty  does  not  avoid  the  policy. 

•      2  ArmM  Jm.^  684 ;  2  Pars,  Mar,  JL,  108,  and  note. 

S  1421.  The  violation  of  a  material  warranty,  or  whatact* 

^  ''  avoid  t]ie 

other  material  provision  of  a  policy,  on  the  part  of  po"<t. 
either  party  thereto,  entitles  the  other  to  rescind. 

S  1422.  A  policy  may  declare  that  a  violation  of  id. 
specified  provisions  thereof  shall  avoid  it ;  otherwise 
the  breach  of  an   immaterial    provision  does    not 
avoid  the  policy. 

This  and  the  preceding  sections  are  intended  to  relax  the 
strictness  which  now  requires  performance  of  immate- 
rial conditions. 

S  1423.   A   breach    of  warranty,  without   fraud,  5«!?ch^ 

^  *r  »  »     Without 

merely  exonerates  an  insurer  from  the  time  that  it  fr***^ 
occurs,  or,  where  it  is  broken  in  its  inception,  pre- 
vents the  policy  from  attaching  to  the  risk* 

2  Duer  Im^  435. 


ARTICLE  Vm. 

PBBMItrH. 

SBonov  1424  When  premium  is  earned- 
1425,  1426.  Return  of  premium. 

1427.  When  none  allowed. 

1428.  Over-insurance  bj  several  insurers. 

1429.  1430.  Contribution. 

g  1424.  An  insurer  is  entitled  to  payment  of  the  when 
X)remium,  as  soon  as  the  thing  insured  is  exposed  to  ETearMS. 
the  peril  insured  against 

S  1425.  A  person  insured  is  entitled  to  a  return  of  Retnm  of 
premium  paid,  or  a  ratable  proportion  thereof,  if  no  p'*"*™' 
part  of  his  interest  in  the  thing  insured  is  exposed 
to  any  of  the  perils  insured  against,^  or,  where  the 
insurance  is  made  for  a  definite  period  of  time,  if  it 
is  not  exposed  to  such  x>6ril  for  the  whole  of  that 
time.' 
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'  Waters  v.  AUen,  6  ffiU,  i21 ;  2  Pars.  Mar.  £.,  185.  As 
to  retuFD  ratably,  see  2  Pars.  Mar.  L.,  ]88|  191; 
Holmes  v.  United  Ins.  Co.,  2  Johfis.  Cas^  329. 

*  This  is  a  settled  usage  as  &r  as  fire  insaranoe  is  ood- 

cemed.  As  to  marine  insurance,  the  law  appean 
to  be  now  the  other  way  (Tyrie  v.  Fletcher,  2  Oonop^ 
666 ;  Loraine  9.  Thomlinson,  2  Dvug^  685). 

^  S  1426.  A  person  insured  is  entitled  to  a  retam 

of  the  premium  when  the  contract  is  voidable,  on 
account  of  the  fraud  or  misrepresentation  of  the 
insurer,  or  on  account  of  facts,  of  the  existence  of 
which  the  insured  was  ignorant  without  his  fault; 
or  when,  by  any  default  of  the  insured  other  than 
actual  fraud,  the  insurer  never  incurred  any  liability 
under  the  policy. 

Belavigne  v.  United  Ins.  Co.,  1  Johns,  Gas^  310;  BIben 
v.  United  Ins.  Co.,  16  Johns.y  128.  He  is  not  entitled 
to  a  return  of  premium  where  the  policy  was  ineffectife 
by  reason  of  his  own  or  his  agent^a  fraud  (Waten  v. 
Allen,  5  EiU,  421). 

iSowei**"*  S  1427.  If  a  peril  insured  against  has  existed,  and 
the  insurer  has  been  liable,  for  any  period,  how- 
ever short,  the  insured  is  not  entitled  to  a  return  of 
premium,^  so  far  as  that  particular  risk  is  concerned,' 
unless  the  insurance  was  for  a  definite  period  of 
time,  in  which  case  he  is  entitled  to  a  proportionate 
return  under  section  1425.^ 

*  Waters  i;.  Allen,  5  JETiZ^  421 ;  Hendricks  v.  Commerdal 

Ins.  Co.,  8  Johns,,  1. 

*  See  Waters  v.  AUen,  6  HiU,  421. 

*  The  cases  above  cited  refer  to  marine  insurances  only, 

which  are  usually  made  for  a  voyage.  Fire  insu^ 
ances,  being  made  for  a  fixed  term,  do  not  fall 
witliin  the  same  strict  rule. 

over-inro        %  1428.  lu  casc  of  au  over-iusurauce  by  several 

ranc6  by 

rtvend  insurers,  the  insured  is  entitled  to  a  ratable  return 
of  the  premium,  proportioned  to  the  amouDt  by 
which  the  aggregate  sura  insured  in  all  the  policies 
exceeds  the  insurable  value  of  the  thing  at  risk. 

contribn.  %  1429.  When  an  over-insuranoe  is  effected  by 
simultaneous  policies,  the  insurers  contribute  to  toe 
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premiam  to  be  returned,  in  pro|>ortion  to  the  amount 
insured  by  their  respective  policies. 

S  1430.  When  an  over-insurance  is  effected  by  id. 
gaccessiye  policies,  those  only  contribute  to  a  return 
of  the  premium,  who  are  exonerated  by  prior  insur- 
ances from  the  liability  assumed  by  them,  and  in 
proportion  as  the  sum  for  which  the  premium  was 
paid  exceeds  the  amount  for  which,  on  account  of 
prior  insurance,  they  could  be  made  liaUe. 

2AmouUi  £w.,  1229;  2i\ir#. Mar.  Law,  191;  Fiak«.  Maa- 
terman,  8  if.  ^  W»  165. 


ARTICLE  IX. 

LOSS. 

SicnoK  1431.  Penis,  remote  and  proximate. 

1432.  Lots  incurred  in  rescue  from  peril. 

1433.  Excepted  perila. 
1434  Negligence  and  fraud. 

§  1431.  An  insurer  is  liable  for  a  loss  of  which  a  Periis, 
peril  insured  against  was  the  proximate  cause  ;^  al-  proximata. 
though  a  peril  not  contemplated  by  the  contract  may 
have  been  a  remote  cause  of  the  loss;'  but  he  is  not 
liable  for  a  loss  of  which  the  peril  insured  against 
was  only  a  remote  cause.^ 

'  Matthews  v,  Howard,  11  N,  K,  9.  , 

*  See  2  Pars.  Mar.  L.  221,  note, 

'  This  is  doubtless  the  general  principle.  The  difficult 
of  the  subject  arises  in  its  application.  Insurance 
against  Are  does  not  cover  destruction  by  a  shodc  of 
lightning,  not  setting  the  place  on  fire  (Babcock  v. 
Montgomery  Mut.  Ins.  Co.,  4  K  7.,  326,  affg.  6  Barb^ 
637 ;  Kenniston  v.  Merrimac  Ck>.  Mut.  Ins.  Co.,  14  i\^ 
J91,  341);  nor  explosion  of  a  steam  boiler  (Millandon 
V.  New  Orleans  Ins.  Co.,  4  Rob.  La,^  16) ;  nor  injury 
by  oyerheating  (Austin  v.  Drew,  6  ThurU.,  436) ;  nor 
injury  by  removal  of  goods  under  reasonable  appre- 
hension that  the  house  would  be  set  on  fire  by  a 
neighboring  conflagration  (Hillier  v.  Allegany  Mut 
Ins.  Ck).,  3  Perm.  St  470).  But  it  is  held  to  cover 
injury  to  goods  by  water  poured  on  the  goods,  or 
the  building  c<K«taining  them,  for  the  purpose  of  ex« 
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ting^ishing  a  fire,  or  occurring  in  the  course  of  tbeu 
removal  from  a  burning  building  (AngeU  Im^  164). 
and  destruction  of  a  vessel  by  explosion  of  gun- 
powder; because  the  explosion  is  caused  by  fire 
(G-rim  V.  Phoenix  Ins.  Co.,  13  Johns.^  451).  So  of  fire 
fire  produced  by  friction  (AngeQ  In».^  168).  So  of 
destruction  by  blowing  up  'to  prevent  the  spread 
of  a  conflagration  (City  Fire  Ins.  Co.,  v.  Corlies,  21 
Wend.,  367). 


Loss  in- 
curred in 
reecue 
fromperfl. 


S  1432.  An  insurer  is  liable  where  the  thing  insured 
is  rescued  fix>m  a  peril  insured  against,  that  wonid 
otherwise  have  caused  a  loss,  if  in  the  course  of  such 
rescue  the  thing  is  exposed  to  a  peril,  not  insured 
against,  which  permanently  deprives  the  insured  of 
its  possession,  in  whole  or  in  part  ;^  or  where  a  loss 
is  caused  by  efforts  to  rescue  the  thing  insured  from 
a  peril  insured  against.' 

*  Tilton  V.  Hamilton  Fire  Ins.  Co.,  1  Bosw,,  367. 
'  AngeU  Ins.,  §  115;  Case  v,  Hartford  Fire  Ins.  Go.,  13 
itf.,  676;  Firemen's  Ins.  Go.  v.  May,  20  Ohio,  211; 
.   see  Baboock  v.  Montgomery  Go.  Ins.  Go.,  6  Barb., 
637. 


Bzcepted 
perils. 


ITegligence 
analhiad. 


g  1433.  Where  a  peril  is  specially  excepted  in  a 
contract  of  insurance,  a  loss,  which  would  not  have 
occurred  but  for  such  peril,  is  thereby  excepted; 
although  the  Immediate  cause  of  the  loss  was  a  peril 
which  was  not  excfepted. 

St  John  9.  Am.  Mat  Ins.  Ga,  11  K.  F.,  616;  1  Jhnar, 
371.  ^ 

3  1434.  An  insurer  is  not  liable  for  a  loss  caused  by 
the  willful  act  of  the  insured ;  but  he  is  not  exouer- 
ated  by  the  negligence  of  the  insured,  nor  by  fraud 
or  negligence  on  the  part  of  his  agents  or  others. 

Matthews  «.  Howard  Ins.  Co.,  W  N.T.,%\  Gates  ».  Mid- 
ison  Co.  Mot  Ins.  Co.,  6  «.,  469;  Redman  v.  Wilson, 
U  M.  A  W.,  476 ;  Dixon  v.  Sadler,  6  id,  405-415 ;  8  irfu 
895;  see  Walker  v.  Maitland,  5  i?.  <fe  Aid..  171;  Nelsftu 
V.  Suffolk  Ins.  Co.,  8  CwK  496 ;  Perrin  v.  Protection 
Ins.  Co.,  11  Ohio,  147.  In  Waters  v.  Merchants'  Ins. 
Co.,  11  Peien,  213,  it  was  held  that  an  insurer  wss  Dot 
exonerated  by  the  negligence  of  the  agenU  of  the  in- 
sured, but  was  exonerated  by  their  fraud. 


r 
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ARTICLE  X. 

NOTICE  OF  L086. 

SionOH  1436.  Notice  of  loss. 

1436.  Prelimmary  proofk 

1437.  Waiyer  of  defects  in  notice,  kc 

1438.  Waiver  of  delay. 

1439.  Certificate,  when  dispensed  with. 

S1435.  In  case  of  Iobs,  an  insurer  is  exonerated,  Notice  or 
if  notice  thereof  is  not  given  to  him  by  some  person 
insured,  or  entitled  to  the  benefit  of  an  insurance,^ 
without  unnecessary  delay.' 

'  Cornell  v.  Le  Roj,  9  Wend.^  163. 

*  Iiiman  v.  Western  Fire  Ins.  Co.,  12  Wend.,  452. 

S  1436.  Where  preliminary  proof  of  loss  is  required  JiJ"°JJ;o|u 
by  a  policy,  the  insured  is  not  bound  to  give  such 
proof  as  would  be  necessary  in  a  court  of  justice ; 
but  it  is  sufficient  for  him  to  give  the  best  evidence 
which  he  has  in  his  power  at  the  time. 

Barker  u  Phoenix  Ins.  Co.,  8  Johns.,  307 ;  Haff  v.  Marine 
Ins.  Co.,  4  id.,  132 ;  Talcot  v.  Marine  Ins.  Co.,  2  id.,  130. 
See  also  Braunstein  «.  Accidental  Death  Ins.  Co.,  1 
Best  dt  Sm.,  783. 

S  1437.  All  defects  in  a  notice  of  loss,  or  in  pre-  y»'L«'«' 

^  *^  defects  in 

liminary  proof   thereof,   which   the  insured  might  notice,  ac 
remedy,  and  which  the  insurer  omit«  to  specify  to 
him,  without  unnecessary  delay,  as  grounds  of  objec- 
tion, are  waived. 

Kemochan  v.  Bowery^  Ins.  Co.,  17  ^  F.,  428;  O'Neil  v. 
Buflklo  Ins.  Co.,  3  K  T,  122. 

§  1438.  Delay  in  the  presentation  to  an  insurer  of  waiver  or 
notice  or  proof  of  loss  is  waived,  if  caused  by  any  act 
of  his,  or  if  he  omits  to  make  objection  promptly  and 
specifically  upon  that  ground. 

Bumstead  v.  Dividend  Mut  Ins.  Co.,  12  ^:  F.,  81. 

S  1439.  If  a  policy  requires,  by  way  of  preliminary  ^^^^^^^ 
proof  of  loss,  the  certificate  or  testimony  of  another  pensed 
person  than  the  insured,  it  is  sufficient  for  the  insured 
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to  use  reasonable  diligence  to  procure  it,  and  in  case 
of  the  refusal  of  such  person  to  give  it,  then  to  furnish 
reasonable  evidence  to  the  insurer  that  such  refusal 
was  not  induced  by  any  just  grounds  of  disbelief  in 
the  facts  necessary  to  be  certified. 

Thia  provision  overrule^  Woraley  v.  Wood,  B  T.  R^  tlft. 
OompacQ  Thomas  v,  Flevaj,  26  K  F.,  26. 


ARTICLE  XL 


DOUBLE  INSUaANCS. 


Sionov  1440.  Double  insurance. 

1441.  Contribution  in  ease  of  double  insuraAoa 


Doable 
inauranoe. 


Contriba- 
Hon  in  caaa 
of  doable 
intorance. 


S  1440.  A  double  insurance  exists  where  the  same 
person  is  insured  by  several  insurers  separately  in 
respect  to  the  same  subject  and  interest. 

See  Mut  Fire  Ins.  Co.  v.  Hone,  2  H  7^  235. 

S  1441.  In  case  of  double  insurance,  the  insured 
may  claim  payment  of  a  loss  from  any  one  of  the 
insurers,  who,  on  paying  it,  may  require  the  others 
to  contribute  ratably  thereto. 

Oodin  V.  London  Assur.  Co.,  1  Burr^  489 ;  Lucas  «• 
Jefferson  Ins.  Co.,  6  Cow.^  636 ;  Ang.  /m.,  22 ;  3  JM 
Cbm.,  280. 


■ 

I 


ARTICLE  Xn. 


Be-lnsn- 

ranoe, 

what 


iaonov  1442*  Ee-insurance,  what* 

1443.  Disclosure  required. 

1444.  Re-insurance  presumed  to  be  against  liability. 

1445.  Original  insured  has  no  interest 

S  1442.  A  contract  of  re-insurance  is  one  by  which 
an  insurer  procures  a  third  person  to  insure  him 
against  loss  or  liability  by  reason  of  such  original 
insurance. 
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3  1443.  Where  ftn  ittsurer  obtains  re-iDSurance,  he  JJJ^\^JS[* 
most  communicate  all  the  representations  of  the 
original  insared,  and  also  all  the  knowledge  and 
information  he  possesses,  whethe^  previously  or  sub- 
sequently acquired,  which  is  material  to  the  risk. 

2  Dwer  Ina,,  429. 

S  1444.  A  re-insurance  is  presumed  to  be  a  contract  ao-idsui^ 

•"  *  ance  pro- 

of indemnity  against  liability,  and  not  merely  against  JJIJSJiMt 
damage.  lubfiit" 

Aug.  Ins.,  188;  Hastie  v.  De  Peysfeer,  8  Ocd.,  190. 

S  1445.  The  original  insored  has  no  interest  in  a  gjj^jf  h„ 
contract  of  re-insurance.  ■*•  interest. 

Hervkenrath  v.  Am.  Ins.  Co.,  3  Barb,  Oh,,  63 ;   Oarring- 
ton  V.  Com.  Fire  Ina.  Co.,  1  Bosw^  152. 


OHAPTEE  n. 

MABINE  INSUBAKOB. 

Those  rules  respecting  marine  insurance  which  are  but 
applications  of  the  principles  of'  International  law  to 
this  sabjeot  are  not  embraced  in  theae  proyiaions,  aa 
thej  are  not  wiUun  the  scope  of  a  municipal  statute. 

AsnoLE  I.  Definition  of  marine  jnsurance. 
II.  Insurable  interest 
in.  Concealment 
IV.  Representations, 
y.  Implied  warranties. 
YL  The  Toyago,  and  deYiation. 
YII.  Loss. 
yUL  Abandonment 
IX.  Measure  of  indemnity. 


ARTICLE  I. 

DEFINITION   OF    MARINE    INSUBANCB. 
SscnoH  1446.  Marine  insurance,  what 

S  1446.  Marine  insurance  is  an  insurance  against  Marios 

a  -  i]i0iirano6| 

nsks  connected  with  navigation,  to  which  a  ship,  what 

54 
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cargo,  freightage,  profits,  or  other  insarable  inteiest 
in  movable  property,  may  be  exposed  daring  a  certain 
voyage  or  a  fixed  period  of  time. 

8  Kent  Cknj^y  203. 


ARTICI^W^  n. 


Insurable 
interest  in 
ship. 


Interest 
udnced  by 
bottomry. 


Freightage, 


Expected 
Mfbtage. 


INSURABLS  INTJBBB6T. 

Sionoir  1447.  Insurable  interest  in  ship. 

1448.  Interest  reduced  by  bottomry. 

1449.  Freightage,  what 

1450.  1461.  Expected  freightage. 

1452.  Insurable  interest  in  profits. 

1453.  Insurable  interest  of  charterer. 

§  1447.  The  owner  of  a  ship  has  in  all  cases  an 
insurable  interest  in  it,  even  when  it  has  been  char 
tered  by  one  who  covenants  to  pay  him  its  value  in 
case  of  loss. 

Hobbs  V.  Hannam,  3  Camp.,  93. 

S  1448.  The  insurable  interest  of  the  owner  of  a 
ship  hypothecated  by  bottomry  is  only  the  excess  of 
its  value  over  the  amount  secured  by  bottomry. 

Read  v.  Mutual  Safety  Ins.  Co.,  3  San^.,  54;  Smith  f 
WiUiams,  2  Cai,  Cos.,  110. 

§  1449.  Freightage,  in  the  sense  of  a  policy  of 
marine  insurance,  signifies  all  the  benefit  derived  by 
the  owner,  either  from  the  chartering  of  the  ship  or 
its  employment  for  the  carriage  of  his  own  goods  or 
those  of  others. 

The  word  "freightage*'  is  used  throughout  this  Code^ 
instead  of  "  freight,"  to  signify  the  hire  of  a  carrier, 
for  the  obvious  reason  that  the  latter  word  properly 
means  tlie  thing  carried.  The  word  "freightage**  is 
given  in  Webster's,  Woroe8ter*s  and  Bouvier's  Dictkrn* 
aries,  in  the  sense  in  which  it  is  here  used. 

S  1450.  The  owner  of  a  ship  has  an  insurable  in- 
terest in  expected  freightage  which  he  would  have 
certainly  earned  but  for  the  intervention  of  a  peril 
insured  against. 

23  Pick.,  409;  1  Mtto^  141 ;  3  £.  <fe  P.,  95. 
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S  1461.  The  interest  mentioned  in  the  last  section  id. 
exists,  in  the  case  of  a  charter-party,  when  the 
ship  has  broken  ground  on  the  chartered  voyage;^ 
and,  if  a  price  is  to  be  paid  for  the  carriage  of 
goods,  when  they  are  actually  on  board,  or  there  is 
some  contract  for  putting  them  on  board,  and  both 
ship  and  goods  are  ready  for  the  specified  voyage.' 

'  Gordon  v.  Com.  Ins.  Co.,  4  Denio,  362 ;  Thompson  v.  . 

Taylor,  6  2!  IL,  478;  Horncastle  v.  Suart,  7  East^ 

400. 
*  Forbes  v,  Aspinall,  13  Easty  331 ;  Montgomery  «*.  Egging- 

ton,  3  T.  R,  362. 

S  1452.  One  who  has  an  interest  in  the  thing  from  insanbie 

.  ,  inierent  la 

which  profits  are  expected  to  proceed,  has  an  lusur-  profits. 
able  interest  in  the  profits. 

Abbott  V,  Sebor,  3  Johns.  Caa^  39. 

S  1453.  The  charterer  of  a  ship  has  an  insurable  insnnbie 
interest  in  it,  to  the  extent  that  he  is  liable  to  be  chMterer. 
damnified  by  its  loss. 

Oliver  v,  Greene^  8  Mat$^  133;  Bartlet  v,  Wallker,  13 
Mats.,  267. 


ARTICLE  m. 

CONCBAUCENT. 

CbBcnoN  1454.  Information  must  be  communicated. 

1455.  Material  information. 

1456.  Presumption  of  knowledge  of  loss. 

1457.  Concealments  which  only  afifect  the  risk  in  question. 

S  1454.  In  marine  insurance  each  party  is  bound  informa- 
to  communicate,  in  addition  to  what  is  required  by  be  oomm* 

nlcated. 

section  1380,  all  the  information  which  he  possesses, 
material  to  the  risk,  except  such  as  is  mentioned  in 
section  1381,  and  to  state  the  exact  and  whole  truth 
in  relation  to  all  matters  that  he  represents,  or  upon 
inquiry  assumes  to  disclose. 

2  Duer  Ins.,  381,  388;  Ang,  Ins,,  200;  2  Pars.  Mar.  A, 
165 ;  see  Russell  v.  Thornton,  ^  H.  A  K.,  788. 
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toJSSlinf  S  1455.  In  marine  insuranee,  information  of  the 
belief  or  expectation  of  a  third  person,  in  refei^ncs  to 
a  material  fact,  is  material. 

2  JDwr  Iru^  388;  WilUs  v.  Glover,  I  R  db  FkL  If.  11,  IL 

gJJ^P"  S  1466.  A  person  insured  by  a  contract  of  marine 
Siosi^    insurance  is  presumed  to  have  had  knowledge,  at  the 

time  of  insuring,  of  a  prior  loss,  if  the  information        J 
might  possibly  have  reached  him  in  the  usual  mode 
of  transmission,  and  at  the  usual  rate  of  commnni- 
cation. 

This  18  the  rule  which  prevails  in  oontinental  Europe; 
and  its  adoption  here  is  recommended  by  Mr.  Duer  (I 
Jhm'  Ins^  433). 

ooBoeai-  J5  1457.  The  effect  of  a  concealment  in  a  marine 

Srert^tS^^  insurance,  in  respect  to  any  of  the  following  matters, 
qoeitron.     ^s  ^^^  to  vitiatc  the  entire  contract,  but  merely  to 

exonerate  the  insurer  from  a  loss  resulting  from  the 

risk  concealed : 

1.  The  national  character  of  the  insured ; 

2.  The  liability  of  the  thing  insured  to  capture  and 
detention ; 

3.  The  liability  to  seizure  from  breach  of  foreign 
laws  of  trade ; 

4.  The  want  of  necessary  documents :  and, 

5.  The  use  of  false  and  simulated  papers. 


ARTICLE  IV. 

BBPBXSBIO'ATIOKS. 

SBOTHnr  1468.  Bffbct  of  intentional  falsity. 

1459.  Bepreaeatation  of  expectation. 

SSntionii       S  1458.  If  a  representation,  by  a  person  insured  by 
owelty.        a  contract  of  marine  insurance,  is  intentionally  ^^ 
in  any  respect,  whether  material  or  immaterial  the 
insurer  may  rescind  the  entire  contract. 

Fork  on  Ins.,  406;  Skin.,  327. 
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S  1459.  The  eventual  falsity  of  a  representation  as  Representa. 

to  expectation  does  not,  in  the  absence  of  fraad,  avoid  pMution/ 
a  contract  of  insurance. 


ARTIOLB  V. 

IMFLISD   WARBANIIBS. 

Skctzok  1460.  Warranty  of  seaworthioeu. 

1461.  Seaworthinesa,  what 

1462.  At  wbat  time  seaworthiness  most  exist. 

1463.  What  thioga  are  required  feo  oonstitate  seaworthlnete. 

1464.  Different  degrees  of  seaworthiness  at  different  stages  of 

the  voyage. 

1465.  Unseaworthiness  during  the  voyage. 

1466.  Seaworthiness  for  purposes  of  insurance  on  carga 
146*7.  Neutral  papers. 

S  1460.  In  every  marine  insurance  upon  ship  or  warranty  oi 

seaworthi 

freightage,  or  upon  anything  belonging  to  the  ship-  n«M- 
owner',  unless  made  for  a  specified  length  of  time,'  a 
warranty  is  implied  that  the  ship^  i^all  be  li^aworthy. 

'  By  the  present  law  this  warranty  b  implied  in  every 
case  (see  Knill  v.  Hooper,  2ff.d:  N.,  277).  But  this 
is  not  founded  upon  reason.  Tnaurers  know  the 
quality  of  vessels  much  better  than  shippers. 

'Fawcus  V,  Sarsfield,  6  EL  dk  El.,  192,  Thompson  «. 
Hopper,  id.,  172;  see  Gibson  v.  Small,  4t  K  of  L. 
Cos.,  363 ;  Jenkins  i;.  Hs^yoook,  8  Moon  P.  C,  861 ; 
Biccard  v.  Shepherd,  14  Moore  P.  C,  493 ;  Hathaway 
f^.  Sut  Mutual  Ins.  Co.,  8  Bo9W.,  33. 

*  No  such  warranty  is  implied  as  to  cargo  (Koebel  v. 
Saunders,  17  a  R  [y.  iSf.],  71).  And  if  the  in- 
surer knows  the  ship  to  be  unseaworthy,  the  war^ 
ranty  does  not  apply  (Burges  v.  Wickham,  3  Best  A 
Sm.j  669). 

$  1461*  A  ship  is  seaworthy,  when  reasonably  fit  seawor^ 
to  perform  the  services,  ^nd  to  encounter  the  ordinary 
perils  of  the  voyage,  contemplated  by  the  parties  to 
the  policy. 

See  M^Lanahan  v.  Universal  Ins.  Co.,  1  Pet,  179;  oom- 
pare  Marcy  v.  Sun  Mut  Ins.  Co..  II  La.  Ann.,  748. 


5  1462.  An  implied  warranty  of  seaworthiness  is  ^^^^*. 
complied  with  if  the  ship  is  seaworthy  at  the  time  of  ^^^Si 
the  commencement  of  the  risk. 
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Id.;  American  Ins.  Co.  v.  OgcLen  [Ot  of  Errors],  20 

Wend,,  287 ;  Biccard  v.  Shepherd,  14  Moore  P.  C,  471; 

Treadwell  v.  TJnioa  Ins.  Co.,  6  Cow,,  270;  Hathaway  v. 

Sun  Mut  Ins.  Co.,  8  Sosw.,  33 ;  and  see  2  Pars.  Mar. 

X.,  134. 

S^nare  S  1463.  A  Warranty  of  seaworthiness  not  only  ex- 
TOSstltati"  tends  to  the  condition  of  the  structure  of  the  ship 
aMworthi.  jts^if^  Ij„(j  also  Fcquires  that  it  be  properly  laden ,^  and 
provided  with  a  competent  tnaster,*  a  sufiScient  num- 
ber of  competent  officers  and  seamen,^  and  the  requi- 
site appurtenances  and  equipments,  such  as  ballast/ 
cables  and  anchors,^  cordage  and  sails,^  food,  water, 
ftiel  and  lights,^  and  other  necessary  or  proper  stores 
and  implements  for  the  voyage. 

'  Weir  V.  Aberdeen,  2  R  dk  Aid,,  820;  and  see  Chase  «. 
Eagle  Ins.  Co.,  5  Pick.,  61 ;  Walden  v,  N.  T.  Fire- 
men's Ins.  Co.,  12  Johns.,  128. 

'  Draper  v.  Com.  Ins.  Co.,  4  Duar,  234;  reversed  on  the 
ground  that  the  real  master  was  oompetent  (21 
y.  T,  378). 
*      •  SilTa  V.  Low,  1  Johns.  Cku.,  184. 

*  Deblois  v,  Ooean  Ins.  Co.,  16  Pick^  303. 

*  Wilkie  V.  Geddes^  3  Dow,  57. 

*  Wedderbum  v.  Bell,  1  Oatnp^  1. 

*  Fontaine  v.  Phoeniz  Ins.  Co.,  10  Johns.,  68;  ICoeee  «. 

Sun  Mutual  Ins.  Ca,  1  Duer,  168. 

Differeat^  g  1464.  Whcrc  different  portions  of  the  voyage, 
5^72?*"^"  contemplated  by  a  policy,  differ  in  respect  to  tiie 
t^lVot  things  requisite  to  make  the  ship  seaworthy  therefor, 
the  voyage.  ^  warranty  of  seaworthiness  is  complied  with,  if,  at 
the  commencement  of  each  portion,  the  ship  is  sea- 
worthy with  reference  to  that  portion. 

Biccard  v.  Shepherd,  14  Moore  P,  C,  471;  BooiDoii  9. 
Lupton,  16  CI  B.  [N.  8.\  113 ;  Dixon  v,  Sadler,  6  JC  <l^ 
W.,  405,  414. 


Unsea* 
worthlniMM 
during  the 
Yoyige. 


g  1465.  When  a  ship  becomes  unseaworfhy  during 
the  voyage  to  which  an  insurance  relates,  an  unrea- 
sonable delay  in  *  repairing  the  defect  exonerates  the 
insurer  from  liability  for  any  loss  arising  therefrom. 

This  seems  to  be  tile  law  of  this  state  (Aj&erican  Ina 
Co.  V.  Ogden,  20  Wend,  287).  A£  to  the  law  ebo- 
where,  see  2  Pars.  Mar,  L.,  140. 
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S  1466.  A  ship  which  is  seaworthy  for  the  purpose  ^^J^^^^*: 
of  an  iusurance  upon  the  ship,  may,  nevertheless,  by  fnJS?nce°' 
reason  of  being  unfitted  to  receive  the  cargo,  be  un-  °°  **'^- 
seaworthy  for  the  purpose  of  insurance  upon  the 
cargo. 

1  Phil  Im.,  §  723.    See  also  3  Pom,  Mar,  L,,  146. 

5  1467.  Where  the  nationality  or  neutrality  of  a  Neutna 
ship^  or  cargo'  is  expressly  warranted,  it  is  implied 
that  the  ship  will  carry  the  requisite  documents  to 
show  such  nationality  or  neutrality,^  and  that  it  wUl 
not  carry  any  documents  which  cast  reasonable  sus- 
picion thereon.^ 

'  Coolidge  V.  N.  T.  Firemen's  Ins.  Co.,  14  Johns.^  308; 
Blagge  V.  N.  T.  Ins.  Co.,  1  Cai.,  649,  664. 

*  Barker  v.  Phoenix  Ins.  Co.,  8  Johns.,  307,  319. 

•  Blagge  V.  N.  T.  Ins.  Co.,  I  Cau,  649. 


ARTICLE  VI. 

THE  VOYAGE  AND  DEVIATION. 

Ssonov  1468,  1469.  Yojage  insured,  how  determined. 

1470.  Deviation,  what 

1471.  When  proper. 

1472.  When  improper. 

1473.  Deviation  exonerates  the  msurer. 

S  1468.  When  the  voyage  contemplated  by  a  policy  '^oyjKe  »• 
is  described  by  the  places  of  beginning  and  ending,  determined 
the  voyage  insured  is  one  which  conforms  to  the 
coarse  of  sailing  fixed  by  mercantile  usage  between 
those  places. 

Bndfirv,  Clapp,  6  Jfote.,  1;  Phyn  «.  Royal  Ex.  Ass.  Co., 
7  Z  Ry  505. 

S1469.  If  the  course  of  sailing  is  not  fixed  by  lo. 
mercantile  usage,  the  voyage  insured  by  a  policy  is 
the  way  between  the  places  specified,  which,  to  a 
master  of  ordinary  skill  and  discretion,  would  seem 
the  most  natural,  direct  and  advantageous. 

Martin  v.  Del  Ins.  Co.,  2  Wash.  C.  (7.,  264;  Brown  v, 
Tayleur,  4  Ad.  <t  m.,  241 ;  2  Pars.  Mar.  Law,  281. 
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DerlAtioii, 
what. 


When 
proper. 


g  1470.  Deviation  is  a  departure  from  the  course  of 
the  voyage  insured,  mentioned  in  the  last  two  sections,^ 
or  an  unreasonable  delay  in  pursuing  the  voyage* ;  or 
the  commencement  of  an  entirely  different  voyage. 

*  Brown  v,  Tayleur,  4>  Ad,  A  EL,  241. 
'  Hamilton  «.  Sheddon,  Z  M.A  W.^4Q, 

S  1471.  A  deviation  is  proper : 

1.  When  caused  by  circumstances  over  which 
neither  the  master  nor  the  owner  of  the  ship  has  any 
control  ;* 

2.  When  necessary  to  comply  with  a  warranty,*  or 
to  avoid  a  peril,  whether  insured  against  or  not  f 

3.  When  made  in  good  faith,  and  upon  reasonable 
grounds  of  belief  in  its  necessity  to  avoid  a  peril  ;^or 

4.  When  made  in  good  faith,  for  the  purpose  of 
saving  human  life,  or  relie\ing  another  vessel  in 
distress.' 

*       *  Such  as  the  winds  and  wayes,  pirates,   enemies,  dis- 
abling of  the  crew,  &a 
■  Bouillon  V.  Lupton,  16  (7.  A  [N.  iS],  113. 

*  See  Robinson  v.  Marine  Ins.  Co.,  2  Johns^  89;  Riggii 

V.  Patapsoo  Ins.  Oo.,  7  ffarr.  A  X^  219;  Soott  v. 
Thompson,  I  B.  A  PuL  N.  i?.,  181;  but  compars 
O'Rielly  v.  Bojal  Exch.  Ass.  Ck).,  4  Camp^  246. 

*  Beade  v.  Commercial  Ins.  Co.,  3  Johns,,  352 ;  Graham  9. 

The  same,  11  id,  362;  Patrick  v.  Ludlow,  3  Jcknt. 
Caa.f  10;  see  Bouillon  v.  Lupton.  16  C,  B.  [yi  *SL], 
113. 
'  3  Xjmt  Ckm.,  328 ;  Peridns  v.  Avgtisia  hm.  Ga,  10 
Gray,  312;  Settle  0.  Bt  Louis  Iob.  Oo.,  7  JTa,  $1$; 
The  Boston,  1  Sumn^  328;  see  Lawrence  9.  Lyde* 
botham,  6  Eaatf  46. 


wh«  im-        g  1472.  Every  deviation,  not  spedfied  in  the  last 
section,  is  improper. 


Deylation 
exonerales 
the  tnaarer. 


S  1473.  An  insurer  is  not  liable  for  any  loss  hap 
pening  to  a  thing  insured  subsequently  to  an  im- 
proper deviation. 

Stevens  v.  Commercial  Mut  Ins.  C6.,  36  JC  K,  397: 
RlHoU  o.  WUaon,  T  Bro.  R  a,  469. 
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ARTICLE  VIL 

LOSS. 

SwmOK  1474.  Total  and  partial  loss. 

1475.  Partial  loss. 

1476.  Actual  and  constnictive  total  loaa, 
H77.  Total  lofls,  what 

1476.  Gonstructive  total  loss. 
147  f.  Presumed  actual  loss. 

1480.  Insiiraiice  on  cargo,  ^,  when  voyage  is  broken  op. 

1481.  GoBt  of  reshipment,  Ac. 

1482.  When  insured  is  entitled  to  payment 

1483.  Abandonment  of  goods  on  insurance  of  profits. 

1484.  Average  loss. 

1485.  Insurance  against  total  lops. 

S  1474.  A  loss  may  be  either  total  or  partial.  Total  aid 

iosa. 

S  1475.  Every  loss  which  is  not  total  is  partial.         PartuuoM. 

Jkmifiar'9  Lmo  DkL  Iioss. 

S  1476.  A  total  loss  may  be  either  actual  or  con-  Actual  ana 

,  '  constmct* 

structive.  }▼•  ^^ 

S  1477.  An  actual  total  loss  is  caused  by :  Total  loaa. 

what 

1.  A  total  destruction  of  the  thing  insured ; 

2.  The  loss  of  the  thing  by  sinking,  or  by  being 
broken  up ; 

3.  Any  damage  to  the  thing  which  renders  it  value- 
less to  the  owner  for  the  purposes  for  which  he  held 
it;  or, 

4.  Any  other  event  which  entirely  deprives  the 
owner  of  the  possession,  at  the  port  of  destination» 
of  the  thing  insured. 

See  De  Peyster  v.  Sun  Mut.  In&  Co.,  19  K  F.,  272;  Colt 
V.  Smith,  3  Johns,  Cos.,  16;  Eoux  v.  Salvador,  3  Bing. 
K  0,,  266;  Adams  v.  Mackenzie,  18  a  ^  [K  5.],  442; 
but  compare  Knight  v.  Faith,  16  Q,  B.,  649. 

S  1478.  A  constructive  total  loss  is  one  which  gives  oonBtmoi 
to  a  person  insured  a  right  to  abandon  under  section  iom. 
1487. 

66 
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Presumed 
actual  loM. 


Insurance 
on  carso, 
&C.,  when 
▼oyage  ia 
broken  np. 


Cost  of  re- 

fhipmentf 

Ac 


When 
Ineared  !• 
entitled  to 
payment. 


Abandon* 
ment  of 

{roods  on 
neurance  of 
profits. 


Average 
loss. 


S  1479.  An  actual  loss  may  be  presumed  from  tbe 
continued  absence  of  a  ship  without  being  heard  of; 
and  the  length  of  time  which  is  sufficient  to  raise 
this  presumption  depends  on  the  circumstances  of  the 
case. 

Gordon  v.  Bowne,  2  Johfis.f  160 ;  MdrsK  Ina^  417 ;  Browo 
V.  Neilson,  1  CaL^  625. 

S  1480.  When  a  ship  is  prevented,  at  an  interme- 
diate port,  from  completing  the  voyage,  the  master 
must  make  every  exertion  to  procure  in  the  same  or 
a  contiguous  port,  another  ship,  for  the  purpose  of 
conveying  the  cargo  to  its  destination;  and  the 
liability  of  a  marine  insurer  thereon  continues  after 
they  are  thus  reshipped. 

Code  de  Oom.^  391,  392 ;  Saltus  v.  Ooean  Ins.  Co^  12 
Johns. t  107  ;  Treadwell  v.  Uqloq  Ins.  Co.,  6  Oow,  270; 
Whitney  v.  N.  Y.  Firemen's  Ins.  Co.,  18  Johns.,  208. 

9  1481.  In  addition  to  the  liability  mentioned  in 
the  last  section,  a  marine  insurer  is  bound  for  dam- 
ages, expenses  of  discharging,  storage,  reshipmcDt, 
extra  freightage,  and  all  other  expenses  incurred  io 
saving  cargo  reshipped  pursuant  to  the  last  section, 
up  to  the  amount  insured. 

Code  de  Com,,  393 ;  Bridges  v.  Niagara  Ins.  Co.,  1  HaO,  423. 

§  1482.  Upon  an  actual  total  loss  a  person  insured 
is  entitled  to  payment  without  notice  of  abandon- 
ment. 

Gordon  v.  Bowne,  2  Johiu.,  160 ;  Cambridge  v.  Anderton, 
2B.<k  a,  691. 

S  1483.  Where  profits  are  insured,  but  the  goods 
are  not  insured,  a  marine  insurer  is  not  liable  for  a 
constructive  total  loss  unless  the  insured  offers  to 
abandon  the  goods. 

Tom  «.  Smith,  3  CaL,  246. 

S  1484.  Where  it  has  been  agreed  that  an  insurance 
upon  a  particular  thing  or  class  of  things  shall  be  free 
from  particular  average,  a  marine  insurer  is  not  liable 
for  any  loss,  not  depriving  the  insured  of  the  possession, 
at  the  port  of  destination/  of  the  whole  of  such  t^^i' 
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or  class  of  thiugs,^  even  though  it  becomes  entirely 
worthless. 

'  De  Poster  v.  The  Son  Mut  Ins.  Co.,  19  M  F.,  272 ; 

17  Barb.,  306;  Roux  v.  Salvador,  3  Bing.  K  a,  266; 

1  id.,  626 ;  Navone  v.  Haddon,  9  G.  A,  30 ;  Hugg  r. 

Augusta  Ins.  Co.,  7  Bow.  [U.  &],  696;  Williams  v, 

Kennebec  Ins.  Co.,  31  Me.,  466. 
'  Maggrath  v.  Ohnrch,  1  Gau,  196;  Neilsono.  Ck>lumbian 

Ins.  Co.,  3  fd,  108;  Le  Roy  r.  Qouverneur,  1  Johns. 

Cos.,  226;  Saltus  v.  Ooean  Ins.,   U  Johns.,   138; 

Rosetto  V.  Ourney,  1 1  C.  A,  176.    See  Bargett  v. 

Orient  Ins.  Co.,  3  Bosw.,  386. 
•Wadsworth  v.  Pacific  Ins.  Co.,  4  Wend.,  33;  Biays  v. 

diesapeake  Ina.  Co.,  7  Oraneh,  416. 

S  1485*  An  insurance  confined  in  terms  to  a  total  i^^'^^* 
loss,  does  not  cover  a  coustructive  total  loss,^  but  ^^^lo*^ 
covers  any  loss  which  necessarily  results  in  depriving 
the  insured  of  the  possession,  at  the  port  of  destina- 
tion, of  the  entire  thiug  insured;'  and  also  a  general 
average  loss. 

^  See  2  Pars,  Mar.  Law,  338-343 ;  and  the  notes  to  lass 
section.    The  contrary  baa,  however,  been  recently 
held  in  Massachusetts  (Heebner  v.  Eagle  Ina.  Co.,  10 
Gray,  131). 
■  Adams  v.  Ifaokeone,  13  a  ^  [If.  8.],  442. 


ARTICLE  Vm. 

▲BANDONMSNT. 

Sionov  1486.  Abandonment,  what 

1487.  When  insured  may  abandon. 

1488.  Must  be  unqualified. 

1489.  When  may  be  made. 

1490.  Abandonment  may  be  defeated. 

1491.  How  made. 

1492.  Requisites  of  notice. 

1498.  No  other  cause  can  be  relied  on. 

1494.  Effect 

1496.  Waiver  of  formal  abandonment 

1496.  Agents  of  the  insured  become  agents  of  the  insnnr. 

1497.  Acceptance  not  necessary. 

1498.  Acceptance  conclusive. 

1499.  Accepted  abandonment,  irreyocable. 

1600.  Freightage,  how  affected  by  abandonment  of  ship. 

1601.  ReAisal  to  accept 

1602.  Omission  to  abandon. 
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S  I486.  Abandon  ment  is  the  act  by  whiob,  after  a 
constructive  total  loss,  a  person  insured  by  a  oontract 
of  marine  insurance  declares  to  the  insurer  that  he 
relinquishes  to  him  his  interest  in  the  thing  insured. 

Emeriffon,  a,  27.    See  Jardine  v,  Leatliley,  3  Best  A  Sul, 
700. 

S  1487.  A  person  insured  by  a  contract  of  marine 
insurance  may  abandon  the  thing  insured,  or  any 
particular  portion  thereof,  separately  valued  by  the 
policy,'  or  otherwise  separately  insured^*  and  recover 
for  a  total  loss  thereof,  when  the  cause  of  the  loss  is 
a  peril  insured  against : 

1.  If  more  than  half  thereof,  in  value,  is  actually 
lost,  or  would  have  to  be  expended  to  recover  it  firom 
the  peril  f 

2.  If  it  is  iqjured  to  such  an  extent  as  to  reduce  ite 
value  more  than  one-half  ;^ 

3.  If,  the  thing  insured  being  a  ship,  the  contem- 
plated voyage  cannot  be  lawfully  performed,*  without 
incurring  an  expense  to  the  insured  of  more  than 
half  the  value  of  the  thing  abandoned,^  or  without 
incurring  a  risk  which  a  prudent  man  would  not  take 
under  the  circumstances  f  or, 

4.  If,  the  thing  insured  being  cargo  or  freightage, 
the  voyage  cannot  be  performed,  nor  another  ship 
procured  by  the  master,  within  a  reasonable  time,  and 
with  reasonable  diligence,  to  forward  the  cargo,  with- 
out incurring  the  like  expense  or  risk.'  But  Ireight- 
age  cannot  in  any  case  l>e  abandoned,  unless  the  ship 
is  also  abandoned. 

^  Deideridc  v.  Commercial  loi.  Co.,  10  Jofim^  334 

*  Vandenheuvel  v.  United  lug.  Co.,  1  Johm^  406. 

*  Ameruwft  Itu.  Od.  v.  Oenter,  4  Wsad.,  46;  Gardiner  f 

Smith,  1  Johns,  Cos,,  141. 

*  Saures  «.  Sun  Mu(.  Ina.  Op.,  2  SmiV.,  482. 

*  Ogden  tf.  N.  Y.  £*ii«  Ina.  Co,  10  Johu^  1T7;  aff'd  It 

td,  26 ;   UcBride  9.  Marine  Ina.  Co,  6  id,  399; 
Walden  v.  Pho»nix  lua.  0<x,  td,  310. 

*  Amerioaii  Im,  Ga  «.  Center,  4  Wend,,  4ft;  7  Ow.,  664 

*  Sohnudt  V.  United  Ina.  Oo.,  1  Jskns.,  S«0;  Post  i. 

Phoenix  Ins.  Co.,  10  Johm^  79. 
"  From  OixU  de  Oom^  893. 
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S  1488.  An  abandonment  mast  be  neither  partial  Matt  be 

-.  '^  nnqoalifled. 

nor  conditional. 

Cbd$  de  Com.,  art  3*72;  3  AmoM  Jw^  1149;  Suydam  v. 
Marine  Idb.  Oo^  1  JoAm.,  191. 

S  1489.  An  abandonment  must  be  made  within  a  when  may 
reasonable  time  after  information  of  the  loss,^  and 
after  the  commencement  of  the  voyage,'  and  before 
the  party  abandoning  has  information  of  its  comple- 
tion.' 

■Smith  V.  Steinbach,  2  Cat.  Cos.,  158;  Tom  v.  Smith,  3 

Cbt.,  246 ;  Read  v.  Bonham,  3  Brod.  &  k,  147 ; 

Aldrfdge  «.  Bell,  1  £StorJfc.,  498 ;  see  Dean  v,  Hornby, 

ZKAiK,  180. 
"  CodA  de  Om,^  art  370. 
*  Parage  «.  Dale,  3  Johns,  Caa,^  166 ;  Pezant  v.  National 

Ins.  Co.,  15  Wmd.,  453. 

5  1490.  Where    the    information   upon  which  an  Abaoaou 
abandonment  has  been  made  proves  incorrect,  or  t«de£!Sd. 
the  thing  insured  was  so  far   restored  when   the 
abandonment  was  made,  that  there  was  then  in 
fact  no  total  loss,  the  abandonment  becomes  ineffec- 
tnal. 

Ohurah  V.  Bedient,  1  dti.  Cas.y  21 ;  Hallettt;.  Peyton,  idL, 
98;  Penny  «.  N.  T.  Ins.  Co.,  8  Obi,  166;  Diolrey  «. 
Am.  Ins.  Go.  [Gt  of  Errors],  3  ITend,  658.  But  as  to 
the  conflict  in  the  cases  on  this  question,  see  2  Par$. 
Mar,  L.y  402,  note. 

§  1491.  Abandonment  is  made  by  giving  notice  dowmada. 
thereof  to  the  inmer;  which  may  be  done  orally, 
or  in  writing.        rn 

2  Ltvi  09m,  £s  160;  2  Fiars.  Mkr,  L,,  396;  see  Read  «• 

Bonham,  3  JSrod.  ^  B^  147 ;  Patapsoo  Ins.  Co.  v.  South- 
gate,  6  Peters^  622.  Whether  it  ought  not  to  be 
required  to  be  in  writing,  see  Parmenter  v.  Todhunter, 
1  Camp.,  641. 

S  1492.  A  notice  of  abandonment  must  be  explicit;  ReqnuitM 
and  most  specify  the  particular  cause  of  the  abandon* 
ment  ;*  but  need  state  only  enough  to  show  that  there 
is  probable  cause  therefor,'  and  need  not  be  accom- 
panied with  proof  of  interest  or  of  loss.^ 
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^  Saydam  v.  Mariue  Ins.  Co.,  I  JoJms.,  ]  AI ;  seo  BidMy  v 
N.  Y.  Ids.  Go.,  4  Oow.,  222  ;  Craig  v.  U^iiied  loa.  Co, 
6  John8,j  226. 

*  McConochie  «.  Sun  Ins.  Co.,  3  Boaw.,  99. 

*  Barker  v.  Phoonix  Ins.  Co.,  8  John».j  307. 

S  1493.  An  abandonment  can  be  sustained  only 
upon  the  cause  specified  in  the  notice  thereof. 

Sujdam  v.  Marine  Ins.  Co.,  I  Johna.,  181 ;  but  compare 
Dean  v.  Hornby,  3  E,  db  R,  180. 

§  1494.  An  abandonment  is  equivalent  to  a  trans- 
fer, by  the  insured,  of  his  interest,  to  the  insurer, 
with  all  the  chances  of  recovery  and  indemnity. 

Rogers  v.  Hosack,  18  Wend.,  319;  liaddiiT  «.  Coster, 
ffojfm.,  98 ;  Atlantic  Ins.  Co.  v.  Storrow,  6  Paige,  266. 

§  1495.  If  a  marine  insurer  pays  for  a  loss  as  if  it 
were  an  actual  total  loss,  he  is  entitled  to  whatever 
may  remain  of  the  thing  insured,  or  its  proceeds 
or  salvage,  as  if  there  had  been  a  formal  abandon- 
ment. 

2  Am.  Ins.,  1001 ;  2  Pars.  Mar.  Z..,  398. 

S  1496.  Upon  an  abandonment,  acts  done  in  good 
faith,  by  those  who  were  agents  of  the  insured  in 
respect  to  the  thing  insured,  subsequent  to  the  loss, 
are  at  the  risk  of  the  insurer,  and  for  his  benefit 

Gardner  v.  Smith,  1  Johns.  Cos.,  141 ;  Walden  «.  PhcBoix 
Ins.  Co.,  6  Johns.,  310 ;  Gardere  v.  Columbian  Ins.  Go, 
7  id,  514;  Jumel  v.  Marine  Ins.  Co.,  7  td,  412. 

S  1497.  An  acceptance  of  an  qlwtndonment  is  not 
necessary  to  the  rights  of  the  insiiied,  and  is  not  to 
be  presumed  from  the  mere  silence  of  the  insurer," 
upon  his  receiving  notice  of  abandonment.' 

*  2  Pars.  Mar.  L.,  399;  Walden  v.  Phoenix  Ins.  Co,  6 

Johns.,  310. 

*  Child  V.  Sun  Mutual  Ins.  Co.,  2  Sand/.,  76. 

g  1498.  The  acceptance  of  an  abandonment,  whe- 
ther express  or  implied,  is  conclusive  upon  the  parties, 
and  admits  the  loss  and  the  su£9ciency  of  the  aban* 
donment. 

Smith  V.  Kobertflon,  2  Dow,  474. 
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§  1499.  An  abandonment  once  made  and  accepted  f^j^ 
is  irrevocable,  unless  the  ground  upon  which  it  was  ^i;ii"®" 
made  proves  to  be  unfounded. 

2  Levi  Com.  L.,  166;  2  Fare,  JIar.  L.,  413. 

S  1500.  On  an  accepted  abandonment  of  a  ship,  Freightage, 
freightage  earned  previous  to  the  loss  belongs  to  the  ^^Sxe^i 
insurer  thereof;,  but  freightage  subsequently  eai;ned,  *^^^ 
belongs  to  the  insurer  of  the  ship. 

United  Stiites  laa.  Go.  v.  Lenox,  1  Johns.  Oaa.^  87 7  ;  see 
Stewart «.  Greenock  Ins.  Co.,  2  Kof  L,  Cas.^  159. 

S  1501.  If  an  insurer  refuses  to  accept  a  valid  aban-  nefoBmi  to 

•  Accept. 

donment,  he  is  liable  as  upon  an  actual  total  loss,  d^ 
ducting  from  the  amount  any  proceeds  of  the  thing  in- 
sured which  may  have  come  to  the  hands  of  the  insured. 

Church  V,  Bedient,  1  OaL  Cka.,  21. 

%  1502.  If  a  person  insured  omits  to  abandon,  he  omiuioii 
may  nevertheless  recover  his  actual  loss. 

bu>  dam  v.  Marine  Ins.  Co.,  2  JohM.^  138 ;  Earl  v.  Shaw, 
1  Johns,  Cas,^  313. 


ARTICLE  IX. 

MSASUBB   OF  IKDEMNITT. 

Sbotion  1503.  Valuation,  when  condusiye. 
1504.  Partial  loss. 
1605.  Profits. 

1506.  V-aluation  apportioned. 

1507.  Valuation  applied  to  profits. 

1508.  Bstimating  loss  under  an  open  poUcj. 

1509.  Arrival  of  thing  damaged. 

1510.  Labor  and  expenses. 

1511.  General  average. 

1512.  Contribution. 

1513.  One-third  new  for  old. 

§  1503.  A  valuation  in  a  policy  of  marine  insur-  vaioatioo. 
ance  is  conclusive  between  the  parties  thereto,*  in  daJwe!^ 
the  adjustment  of  either  a  partial  or  total  loss,^  if  the 
insured  has  some  interest  at  risk,  and  there  is  no 
fraud  on  his  part ;  except  that  when  a  thing  has  been 
hypothecated  by  bottomry  or  respondentia,  before  its 
insurance,  and  without  the  knowledge  of  the  person 
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actually  procimng  the  insm^nce^  he  may  show  the 
real  value.  But  a  valuation  fi-audolent  in  fkct  enti- 
tles the  insurer  to  rescind  the  contract. 

'  Irving  V,  Mannlag,  \  S.  of  L.  Oob^  287  ;  6  (7.  A,  391 ; 

Whitney  v.  Amer.  Ids.  Co.,  3  Oow^  210;  Kane  f. 

Oottmerdal  Ins.  Oo.,  8  JohnB.^  229;  Davj  v.  Hattett, 

a  Oii,  16. 
'  3  Kmi  Com.^  274;  2  Pom.  Mar.  ^.,  68. 

§  1504.  A  marine  ikisnrer  is  liable^  upon  a  partial 
loss,  only  for  such  pioportion  of  the  amount  insured 
by  him,  as  the  loss  bears  to  the  valtte  of  the  whole 
interest  of  the  insured  in  the  property  insured. 

2  Arwuid'8  /w.,§  358;  CUark  ^.Uhited  U.  ft  F.lBB.CaL, 
7  Jfow.,  365. 

§  1505.  Where  profits  are  separately  insui^  in  a 
contract  of  marine  insuraaice,  the  insured  is  entitled 
to  recover,  in  case  of  loss,  a  proportion  of  such  profits 
equivalent  to  the  proportion  which  the  value  of  the 
property  lost  bears  to  the  value  of  the  whole. 

Loomis  V.  Slmw,  2  Johns.  Cas^  36 ;  see  Abbott  v.  SeboCf 
3  id.,  39. 

S  1506.  In  case  of  a  valued  policy  of  marine  insur- 
ance on  freightage  o^  cafgo,  if  a  part  only  of  the 
subject  is  exposed  to  risk,  the  valuation  applies  only 
in  proportion  to  such  part 

3  Eent  Oom,,  276. 

§  1507.  When  profits  are  valued  and  Insured,  by  a 
contract  of  marine  insurauce^  a  loss  of  them  is  con- 
clusively presumed  from  a  loss  of  the  property  out  of 
which  they  were  expected  to  arise,  and  the  valuation 
fixes  their  amount. 

Fatapeoo  Ins.  Co.  v.  Coulter,  8  i^sfon^  222;  9  Peon.  Mar, 
X.,  70,  n.  4 ;  Abbott  9.  Sebor,  3  Joh^.  Ou.,  39. 

§  1508.  In  estimating  a  loss  under  an  open  policy 
of  marine  insurance^  the  following  rules  are  to  be 
observed  : 

1.  The  value  of  a  ship  is  its  value  at  the  beginning 
of  the  risk,  including  all  articles  or  charges  which 
add  to  its  permanent  value,  or  which  ate  necessary 
to  prepare  it  for  the  voyage  insured  ;^ 
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2.  The  value  x>f  cargo  is  its  botual  cost  to  the  iD-» 
suted,*  when  laden  on  board,  or  where  that  cost  catitiot 
be^flaioertaiiied,  lU  market  valne^  at  the  titne  and  place 
of  lading,  adding  the  charges  incurred  in  purchasing 
and  placing  it  on  board,'  but  without  reference  to  any 
losses  incurred  in  raising  money  for  its  purchase,*  or 
to  any  drawback  on  its  exportation,'  or  to  the  fluctu- 
ations of  the  market  at  the  port  of  destination,  or  to 
expenses  incurred  on  the  way,  or  on  arrival  f 

3»  The  value  of  freighti^e  is  the  gross  fieeightage, 
exclusive  of  primage,  without  reference  to  the  cost 
of  earning  it  ;^  and, 

4.  The  cost  of  insurance  is  in  each  case  to  be  added 
to  the  value  thus  estimated.^ 

*  2  Pora.  Mar,  Z.,  '70 ;  Kemble  v.  Bowne,  1  Cai.^  *16 ;  and 

see  2  Amoul&'a  Ina.,  1339;  Steyens  v.  Columbian 
Ika.  Co.,  S  6bi.,  4^. 
'  3  Keni  Com.,  335,  336 ;  Gahn  v.  Broome,  1  Mitm.  Ou^ 
190 ;  Stoty  v.  United  Iq&  Co.,  7  Johns,,  343.  But 
if  this  rule  had  not  been  bo  loug  established,  its 
justice  might  be  questioned  (see  Coffin  v.  Newbury- 
port  lbs.  Co.,  9  Mass.,  436). 

*  See  Leroy  «.  United  Ins.  Oo,  \  Jefrns^  848 ;  Stevens  «. 

Oolunbiab  Ins.  Oa,  3  Osi,  43« 
Ogden  V.  Columbian  Ins.  Co.,  10  JohM^  2*73, 

*  Gahn  v.  Broome,  1  Johns.  Cos.,  1 20 ;  Suydam  v.  Marine 

Ins.  Co.,  1  Johns.,  181;  Minturn  v.  Columbian  Ins. 
Oa,  10  Johna,^  76. 
Lawrence  v.  N.  Y.  Ins.  Co.,  3  Johns,  Oas,^  217. 
'  Stevens  v.  Columbian  Ins.  Co.,  3  Cai.,  43. 

*  Ogden  «.  iJolumbian  Ins.  Co.,  10  Johns.,  273;  Mintum 

V.  The  same,  id.,  75. 

S  1509.  If  oargo  insured  againist  partial  loss  arrives  Arriyai  of 
at  the  port  of  destiuation  in  a  damaged  condition,  daiS^sed. 
the  loss  of  the  insured  is  deemed  to  be  the  same  pro- 
portion of  the  value,  which  the  market  price  at  that 
port  of  the  thing  so  damaged,  bears  to  the  market 
price  it  would  have  brought  if  sound. 

3  Kenfs  Com.,  336;  Lawrence  v,  N.  Y.  Ins.  Co.,  3  Johns, 
Cos,,  217;  Johnstone  v,  Sheddon,  2  East,  581. 

S  1510.  A  marine  insurer  is  liable  for  all  the  expense  Labor  and 
attendant  upon  a  loss  which  forces  the  ship  into  port  •^^''■^•' 
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to  be  repaired;  and  where  it  is  agreed  that  the 
insured  may  labor  for  the  recovery  of  the  property, 
the  insurer  is  liable  for  the  expense  incurred  thereby  ^ 
such  expense,  in  either  case,  being  in  addition  to  a 
total  loss  if  that  afterwards  occurs. 

3  Kent's  Oom.^  339 ;  Watson  v.  MAfine  Ina.  Go^  7  Johnt^ 
67 ;  Jumel  v.  Marine  Ins.  Co.,  id,  412 ;  Bordes  v.  Hal- 
let,  1  Cai.,  444;  Barker  v.  Phoenix  Ins.  Co.,  8  Mm^  397. 

S  1511.  A  marine  insurer  is  liable  for  a  loss  falling 
upon  the  insured,  through  a  contribution  in  respect 
to  the  thing  insured,  required  to  be  made  by  him 
towards  a  general  average  loss  called  for  by  a  peril 
insured  against. 

5  1512.  Where  a  person  insured  by  a  contract  of 
marine  insurance  has  a  demand  against  others  for 
contribution,  he  may  claim  the  whole  loss  &om  the 
insurer,  subrogating  him  to  his  own  right  to  con- 
tribution. 

Jumel  V,  Marine  Ina.  Oo.^  7  Johns,,  412 ;  Maggrath  «. 
Ohuroh,  1  OaiLy  196. 

S  1513.  In  the  case  of  a  partial  loss  of  a  ship  or 
its  equipments,  the  old  materials  are  to  be  applied 
towards  payment  for  the  new,^  and  whether  the  ship 
is  new  or  old,*  a  marine  insurer  is  liable  for  only  two- 
thirds  of  the  remaining  cost  of  the  repairs,  except 
that  he  must  pay  for  anchors  and  cannon  in  full,  and 
for  sheathing  metal  at  a  depreciation  of  only  two 
and  one-half  per  cent  for  each  mpnth  that  it  has  been 
fastened  to  the  ship.^ 

'  Byrnes  v.  National  Ins.  Co.,  1  Oow.j  2C6. 

'  J<L ;  Dunham  v.  Commercial  Ins.  Co.,  II  Johns^  815. 

'  This  is  the  usage  in  New  York. 


I 


CHAPTER  III. 


False  repre- 
sentation. 


FIRE  INSURANCE. 

Sbotiok  1514.  False  representation. 

1615.  Alteration  increasing  risk. 

1516.  Alteration  not  increasing  risk. 

1517.  Acts  of  the  insured. 

1518.  Measure  of  indemnity. 


g  1514.  An  insurance  against  fire  is  not  affected 
by  concealment,  nor  by  the  falsity  of  a  representa 
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tioa  not  inserted  in  the  policy,  though  in  a  material 
particular,  unless  made  with  a  fraudulent  intent. 

See  BurriU  v.  Saratoga  Mut  Fire  Ins.  Co.,  5  HiUj  588 

g  1515.  An  alteration  in  the  use  or  condition  of  a  Aitenti<m 
thing  insured,  from  that  to  which  it  is  limited  by  the 
policy,  made  without  the  consent  of  the  insurer,  by 
means  within  the  control  of  the  insiured,  and  increas* 
ing  the  risk,  entitles  an  insurer  to  rescind  a  contract 
of  fire  insurance. 

Ang.  In8.t  206. 

S  1516.  An  alteration  in  the  use  or  conditiou  of  a  Alteration 
thing  insured,  from  that  to  which  it  is  limited  by  the 
policy,  which  does  not  increase  the  risk,  does  not 
afi^ct  a  contract  of  fire  insurance. 

lb. ;  see  Stokes  v.  Ck)x,  1  H.AN.^  533  ;  Barrett  v.  Jermy| 
3  Exch.,  535;  Pim  v.  Reid,  %  M.  ^  Q.,  L 

%  1517.  A  contract  of  fire  insurance  is  not  affected  Actoor  tb« 
by  any  act  of  the  insured,  subsequent  to  the  execution 
of  the  policy,  which  does  not  violate  its  provisions, 
even  though  it  increases  the  risk,^  and  is  the  cause 
of  a  loss.' 

'  Stebbins  v.  Globe  Ins.  Co.,  2  EaU,  632 ;  Billings  v.  Tol- 
land Co.  Ins.  Co.,  20  Conn.^  139;  see  O'Neil  v.  Buffalo 
Ins.  Co.,  3  JV:  r,  122. 

'Young  V.  Washington  Ca  Mut  Ins.  Co.,  14  Awd.,  646 ; 
see  Gates  v.  Madison  Oo.  Ins.  Co.,  6  K  K,  469. 

5  1518.  If  there  is  no  valuation  in  the  policy,  the  Measure  or 

^  X-  •;  »  indemnity, 

measure  of  indemnity  m  an  insurance  against  fire  is 
the  expense,  at  the  time  that  the  loss  is  payable,  of 
replacing  the  thing  lost  or  injured  in  the  condition 
in  which  it  was  at  the  time  of  the  injury;*  but  the 
effect  of  a  valuation  in  a  policy  of  fire  insurance  is 
the  same  as  in  a  policy  of  marine  insurance.' 

»  See  Niblo  v.  North  Am.  Ins.  Co.,  1  Sandf.,  651. 

■  By  the  present  law  a  valuation  in  a  fire  policy,  as  well 
as  in  a  marine  insurance,  is  conclusive  (Harris  v. 
Eagle  Ins.  Co.,  5  Johns,,  368 ;  Holmes  v.  Charles* 
town  Ins.  Co.,  10  Mete,  211).  Though  this  rule  has 
been  sometimes  disapproved,  the  commissioners  have 
not  thought  it  best  to  propose  a  change. 
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OHAPTEE  rV. 


InBortnoe 
upon  life, 
wnenp«]r»- 
ble.   . 


Ingormblo 
interest. 


LIFE  AND  HEALTH  CfSUKANOB. 

SicntoH  10 ID.  IniuraiuM  upon  Vii^  when  pacyMt, 
1620.  luflurable  iuteresi 

1521.  Assignee,  &Q.,  of  life  policy  need  haye  no  in^rest 
1622.  Kotice  of  transfer. 
1538.  Meamire  of  itideam!^. 

S  1519.  An  insurance  upon  life  may  be  made  pay 
able  on  the  death  of  the  person,  or  on  his  surviviDg 
a  spedfied  period,  ot  periodically  so  long  as  he  shall 
live,  or  otherwise  oontingeutly  on  Uie  contitiuance  or 

determination  of  life. 

• 

§  1520.  Every  person  has  an  insurable  interest  in 
the  life  and  health : 

1.  Of  himself; 

2.  Of  any  p^^son  on  whom  he  depends  wholly  or 
in  part  for  education  or  support ; 

3.  Of  any  person  under  a  legal  obligation  to  him 
for  the  payment  of  money,  or  respecting  property  or 
servioes,  of  which  <teath  ot  illness  might  delay  or  pre- 
vent the  performance ;  and, 

4.  Of  any  person  upon  whose  life  any  estate  or 
int^iest,  vested  in  him,  depends. 

A  sister  has  an  insurable  Interest  in  the  life  of  her 
brother,  who  stands  in  place  of  a  parent  to  her  (Lord 
t.  Dan,  12  JfOAA,  115)« 


Afsigaee, 
Ac,  of  life 


policy 

nayeno 

interest. 


S  1521.  A  policy  of  insurance  upon  life  or  health 
J*^  may  pass  by  transfer,  will  or  succession,  to  any  per- 
son, whether  he  has  an  insurable  interest  or  not,  and 
such  person  may  recover  upon  it  whatever  the  insured 
might  have  recovered. 

St.  John  V.  Amer.  Mat  Life  Ins.  Co.,  13  2f.  F.,  31;  3 
Duer,  419 ;  Valton  v.  National  Fund  Life  Ins.  Ga,  20 


N.  r,  32. 


^Jg^f         §  1522.  Notice  to  an  insurer  of  a  transfer  or  be- 
quest thereof  is  not  necessary  to  preserve  the  validity 
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of  a  policy  of  insuraDoe  npon  life  or  health  unless 
thereby  expressly  required. 

Amg,  hs.^  413. 

§  1523.  Unless  the  interest  of  a  person  insured  is  XSSSSto' 
susceptible  of  exact  pecuniary  measurement,  the 
measure  of  indemnity  under  a  policy  of  insurance 
upon  life  or  health  is  the  sum  fixed  in  the  policy. 

Compare  St.  John  v.  Amer.  Life  Ins.  Co.,  2  Duer^  419 ; 
13  if,  K,  31 ;  Mutual  Life  Ins.  Co.  v.  Wager,  27  Barb^ 
364;  Miller  v.  Eagle  Life  and  Health  Ins.  Co.,  %  K  D. 
Smithy  268. 


TITLE  XIL 

J[N}>£;MNITy. 

SwmoK  1624.  Lidemnlty,  what. 

1626.  Indemnity  for  a  future  wrongftil  act,  roid. 
162(1  IndwQQitJ  fbr  a  past  wrongful  aot,  Talid. 

1627.  Indemnity  ezlenda  lo  aota  of  AgdDt. 

1628.  Tndemmty  to  tevenJL 

1629.  Person  indemnifying,  liable  Jointly  or  seyerally  with  person 

indemnified, 

1630.  Bules  for  interpreting  agreement  of  indemnity. 

1631.  When  person  indeomifymg  is  a  surety. 

1632.  Bail,  what 

1633.  How  ree^ted. 

S  1524.  Indemnity  is  a  contract  by  which  one  indemnity, 
engages  to  save  another  from  a  legal  consequence 
of  the  conduct  of  one  of  the  parties,  or  of  some 
other  person. 

g  1525.  An   agreement  to  indemnify   a  person  indemnity 
against  an  act  thereafter  to  be  done,  is  void,  if  the  ;;^°^ 
act  is  known  by  such  person,  at  the  time  of  doing 
it,  to  be  wiongftil. 

SSiackell  v.  Rosier,  2  Bing.  K.  (?.,  634.  Otherwise  it  Is 
valid  ( Stone  V.  Hooker,  9  Gbto.,  164;  Allalre.ir.  Ouknd, 
3  Johne,  Ciu.,  62;  Oorentry  v.  Barton,  17  Jghm,, 
142.) 
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Indemnity 
for  a  past 
wrongtal 
act,  valid. 


Indemnity 
extends  to 
acts  of 
•gent. 


Indemni^ 
to  seTeral. 


Person 
indemnify- 
Inff,  liable 
Jointly  or 
severally 
with  per- 
son indem- 
niiled. 


Bales  for 
interpret 
ting  agree- 
ment of 
indemnity* 


S 1526.  An  agreement  to  indemnify  a  person  against 
an  act  already  done,  is  valid,  even  though  the  act  was 
known  to  be  wrongful,  unless  it  was  a  felony. 

Kneeland  v.  Rogers,  2  BaUj  579;  Parker  v.  Rodiester,  4 
John$.  Oa8.j  329. 

S  1527.  An  agreement  to  indemnify  against  the 
acts  of  a  certain  person,  applies  not  only  to  his  acts, 
and  their  consequences,  but  also  to  those  of  his  agents. 

Stone  V.  Hooker,  9  Oow,^  16i;  Hill  v.  Packard,  6  Wmd^ 
376;  affirming  S.  C,  7  Oow.^  434. 

S  1528.  An  agreement  to  indemnify  several  per- 
sons applies  to  each  unless  a  contrary  intention 
appears. 

S  1529.  One  who  indemnifies  another  against  an 
act  to  be  done  by  the  latter,  is  liable  jointly  with 
the  person  indemnified,  and  separately,  to  every  per- 
son injured  by  such  act. 

Herring  v.  Hoppook,  16  Ni  T^  409;  affirming  S.  C^  13 
K  F.  Leg»  Ote.,  167:  Fonda  v.  Van  Home,  15  WattL, 
631 ;  Dayis  v.  Newkirk,  5  JDeniOj  92. 

§  1530.  In  the  interpretation  of  a  contract  of  in- 
demnity, the  following  rules  are  to  be  applied,  unless 
a  contrary  intention  appears : 

1.  Upon  an  indemnity  against  liability,  expressly, 
or  in  other  equivalent  terms,  the  person  indemnified 
is  entitled  to  recover  upon  becoming  liable  ;^ 

2.  Upon  an  indemnity  against  claims,  or  demands, 
or  damages  or  costs,  expressly,  or  in  other  equivalent 
terms,  the  person  indemnified  is  not  entitled  to  re- 
cover without  payment  thereof;' 

3.  An  indemnity  against  claims,  or  demands,  or 
liability,  expressly,  or  in  other   equivalent  term^ 
embraces  the  costs  of  defense  against  such  claims, 
demands  or  liability  incurred  in  good  faith,  and  in 
the  exercise  of  a  reasonable  discretion  ;^ 

4.  The  person  indemnifying  is  bound,  on  request 
of  the  person  indemnified,  to  defend  actions  or  pro- 
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oeedings  brought  against  the  latter  in  respect  to  the 
matters  embraced  by  the  indemnity,'  but  the  person 
indemnified  has  the  right  to  conduct  such  defenses, 
if  he  chooses  to  do  so  f 

5.  If,  after  request,  the  person  indemnifying  neglects 
to  defend  the  person  indemnified,  a  recovery  against 
the  latter  sufiered  by  him  in  good  fait^,  is  conclusive 
in  his  favor  against  the  former ;' 

6.  If  the  person  indemnifying,  whether  he  is  a 
principal  or  a  surety  in  the  agreement,  has  not 
reasonable  notice  of  the  action  or  proceeding 
against  the  person  indemnified,  or  is  not  allowed  to 
control  its  defense,  judgment  against  the  latter  is 
only  presumptive  evidence  against  the  former ; 

7.  A  stipulation  that  a  judgment  against  the  per- 
son indemnified  shall  be  conclusive  upon  the  person 
indemnifying,  is  inapplicable  if  he  had  a  good  de- 
fense upon  the  merits,  which  by  want  of  ordinary 
care  be  failed  to  establish  in  the  action.' 

'  Soott  V,  Tyler,  14  Barb^  202 ;  Chaoe  v.  Hinman,  8 
WencLj  462;  Weble  v.  Fond,  19  id.,  423;  Churchill 
V.  Hunt,  3  Deikj  321 ;  Gilbert  v,  Wiman,  1  Nl  F., 
350;  and  see  Weateryelt  v.  Smith,  2  Jhner,  449;  S. 
C,  12  N,  T.  Leg.  Ob§^  78. 

'  Aberdeen  v.  Blackmar,  6  HiU,  324;  Soott  v.  Tyler,  14 
Bard.,  202;  Campbell  v.  Jones,  4  Wmd^  306; 
Churchill  v.  Hunt^  3  Den.,  321 ;  Gilbert  v.  Wiman,  1 
N.  r.,  650;  Collinge  v.  Hejwood,  ^  Ad.  A  El^  633; 
BeTnolds  v.  Doyle,  1  Man,  db  Or.,  '753. 

*  Weateryelt  v.  Smith,  2  Ihur,  449;  Uott  v.  Hicks,  1 

Cow.,  613,  639;  Smith  v.  Gompton,  3  B.  AAd^  40t; 
Warwick  v.  Richardson,  Id  M.  di  Wl,  284. 

*  Short  V.  Ealloway,  1\  Ad.  db  El,  28. 

*  Trustees  of  Newburgh  v.  Gc^atian,  4  Oow^  340. 

*  See  Peck  v.  Acker,  20  Wend.,  605,  where  this  principle 

was  applied  to  the  case  of  sheriffs. 

*  Aberdeen  v.  Blackmar,  6  ^U,  324;  Beers  v.  Pinney,  12 

Wend.,  308 ;  Trustees  of  Newburgh  v.  Gallatian,  4 
Cow.,  340;  Given  v.  Briggs,  1  CaL,  460;  Stone  «. 
Hooker,  9  Cow.,  154;  Lee  v.  Clark,  1  EXU,  66; 
Hohnes  v.  Weed,  19  Barb.,  128. 
'  Aberdeen  v.  Blackmar,  6  HiU,  324 ;  Riley  v.  Seymour, 
1  Wend.,  143 ;  Thomas  v.  Hubbell,  15  ^:  K,  405. 
An  indemnity  against  all  actions,  or  iu  other  equiya* 
lent  terms,  has  been  held  to  embrace  g^undlesa 
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Bctiona  (Trustees  of  Newburgh  v.  GraHatian,  4  0(M^ 
340).  An  indemnity  against  all  claims  or  demandi, 
or  in  other  equivalent  terms,  haa  been  held  not  to 
embraoe  grouadleaa  demands  (LuddingtoD  f.  Pulw, 
16  Wend,,  404). 
*  Bridgeport  Ins.  Oo.  v,  Wilson,  *l  Bosw^  427. 


Bail,  what. 


2^^£^       S  l^l*  Where  one,  at  the  request  of  anotber,  en* 

h^a^t/.   gages  to  answer  hi  damages,  whether  liquidated  or 

unliquidated,  for  any  violation  of  duty  on  the  part 

of  the  latter,  he  is  entitled  to  be  i*eimbur8ed  ip  tbe 

same  mftnuer  as  a  surety  for  whatever  he  may  pay. 

S  1532.  Upon  those  contracts  of  indemnity  whicli 
are  taken  in  legal  proceedings,  as  security  for  the 
performance  of  an  obligation  imposed  or  declared  by 
the  tribunals,  and  known  as  undertakings  or  recog- 
nizances, the  sureties  are  called  bail. 

S  1533.  The  obligations  of  bail  are  governed  by 
the  statutes  specially  applieable  thereto 


Howragii- 
Uted. 
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TITLE  XliL 

GUARANTY. 

• 

Chaptes  L  Qiiaranty  in  generaL 
IL  SoretTship. 


OHAPTBE  I. 

GtJARANTY  m  GEtTERAL. 

ABinGLB  L  Definition  of  goarantf  . 

n.  Creation  of  guaranty. 
III.  Interpretation  of  guarant7. 
IT.  Liability  of  guarantors. 

y.  Cktttintiing  guaranty. 
YL  Exoneration  of  guaranton. 


ARTICLE  I. 

DXFINrnOK  OF  GUABAHTT. 

BteROir  1634.  Gnarantyi  what 

1536.  Knowledge  of  principal  not  neoeisary  to  oreation  ot 
guaranty. 

S  1SS4.  A  guaranty  is  a  promise  to  answer  for  the  Gaaraa^r, 
debt,  default  or  miscarriage  of  another  person. 

This  definition  is  in  the  precise  Isflguage  of  the  statute 
of  frauds  (2  R  5.,  139i  §  2)^  ezoSpt  that  it  omits  the 
Word  ^'sp^al''  hefdre  *'prtAni«e."  It  of  course  in- 
etudes  a  eontraet  of  saiet3rshipt  hut  eyery  guarantor  is 
not  neoeesarily  ft  surety. 

S 1636.  A  person  may  become   guarantor  even  Knowledge^ 


without  the  knowledge!  or  consent  of  the  principal.      ^  ^ 

57 
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ARTICLE  n. 


of  aeon- 
■ideratloA. 


Ckiaranty 
to  be  in 
writiiig, 

aw. 


CBEATION  OF   GXTABANTY. 

BaonON  1636.  Keoessity  of  a  consideration. 

1637.  Guaranty  to  be  in  writing,  ko, 

1638.  Engagement  to  answer  for  obligation  of  another,  wlin 

deemed  original. 

1639.  Aooeptance  of  guaranty. 

S  1536.  Where  a  guaranty  is  entered  into  at  tbe 
same  time  with  the  original  obligation,  or  with 
the  acceptance  of  the  latter  by  the  guarantee, 
and  forms,  with  that  obligation,  a  part  of  the 
consideration  to  him,  no  other  consideration  Deed 
exist.  In  all  other  cases  there  must  be  a  considera- 
tion distinct  from  that  of  the  original  obligation. 

See  Mallory  v.  QUlett,  21  N.  7.,  412.  The  peraon  to 
whom  a  guaranty  is  made,  is  here  called  the  ^Honnte. 
This  is  the  proper  legal  meaning  of  the  word  (see 
Bouvier's  Dictionary,  also  Webster  and  WoroesterJ; 

,    although  it  ii  often  used  in  another  sense. 

§  1537.  Except  as  prescribed  by  the  next  section,  a 
guaranty  must  be  in  writing,  and  signed  by  the 
guarantor ;  but  the  writing  need  not  express  a  con- 
sideration. 

The  familiar  provision  of  the  Revised  Statutes,  made 
every  special  promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another  person,  void,  unless  ''some 
note  or  memorandum  thereof  aspressing  the  conrnderar' 
turn  he  in  writing,  ^.  (2  Bev.  Stat,  136,  §  2,  subd.  2). 
In  the  draft  of  this  Oode,  the  Commissioners  reocuB- 
mended  that  the  requirement  that  the  oonsideratioa  be 
expressed,  should  be  omitted  {Dr.  Ow,  Code,  §  1380). 
This  change  in  the  law  has  since  been  made,  by  the 
Legislature,  b/  Laws  of  1863,  cfa.  404;  and-  tlie  sec- 
tion in  the  text,  therefore,  corresponds  to  the  exiatuig 
law. 

The  Commissioners  have  inserted  in  the  text  an  express 
provision  that  the  writing  need  not  express  a  consid- 
eration, because  by  the  section  immediately  preoediog 
an  actual  consideration  is  necessary  to  support  a  guar- 
anty in  some  cases,  while  in  others  none  is  required. 
It  has  been  lately  held  by  the  Court  of  Appeals  that  a 
contract  required  by  Uie  statute  of  fhiuds  to  be  ia 


OF  THE  STATE  OP  NEW  YORK,  451 

writuig,  cannot  be  pttrtly  in  writing  and  partly  oral; 
thus  where  a  writing  relating  to  a  contract  for  the  sale 
of  land  fixes  the  price,  but  refers  to  "  terms  as  sped- 
fled,"  which  are  not  stated  in  writing,  the  memorandum 
is  insuflScient,  and  cannot  be  made  good  bj  oral  evi- 
dence of  tlie  time  agreed  upon  for  payment  (Wright  v. 
Weeks,  25  N.  K,  163).  If,  therefore,  the  section  in  the 
text  should  simply  omit  the  former  provision  of  the 
statute  requiring  the  oonslderation  to  be  stated,  it 
might  be  exposed  to  the  construction  that  in  all  those 
cases  in  which  the  consideration  is  made,  by  the  previ- 
ous section,  essential  to  the  conbrojci^  it  must  be  stated 
in  reducing  the  contract  to  wriiting. 
In  England  the  statute,  19  ft  20  Ftet,  c  9*7,  §  3,  enables 
a  party  to  prove  the  consideration  of  a  guaranty  by 
parol.    So  m  Maine  (Reo.  Stat,  631). 

%  1638.  A  promise  to  answer  for  the  obligation  of  bukimk 
another,  in  any  of  the  following  cases,  is  deemed  an  ^eweribr 

.         1  I  "■  obligation 

original  pbligation  of  the  promiser,^  and  need  not  ^^^^^^* 
be  in  writing:  -  J^^ 

1.  Where  the  promise  is  made  by  one  who  has 
received  property  of  another  upon  an  undertaking 
to  apply  it  pursuant  to  such  promise;  or  by  one 
who  has  received  a  discharge  from  an  obligation  in 
whole  or  in  part,  in  consideration  of  such  promise;*' 

2.  Where  the  creditor  parts  with  value,  or  enters 
into  an  obligation,  in  consideration  of  the  obligation 
in  respect  to  which  the  promise  is  made,  in  terms 
or  under  circumstances  such  as  to  render  the  party 
making  the  promise  the  principal  debtor,  and  the 
person  in  whose  behalf  it  is  made,  his  surety  ;^ 

3.  Where  the  promise,  being  for  an  antecedent 
obligation  of  another,  is  made  upon  the  considera- 
tion that  the  party  receiving  it  cancels  the  antecedent 
obligation,  accepting  the  new  promise  as  a  substitute 
therefor ;  or  upon  the  consideration  that  the  party 
receiving  it  releases  the  property  of  another  from  a 
levy,  or  his  person  from  imprisonment  under  an  exe- 
cution on  a  judgment  obtained  upon  the  antecedent 
obligation ;  or  upon  a  consideration  beneficial  to  the 
promisor,  whether  moving  from  either  party  to  the  an- 
tecedent obligation,  or  from  another  person  ;^ 
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4.  Where  a  factor  undertakes,  for  a  commissioD,  to 
8ell  merchandise  and  guaranty  the  sale  f 

5.  Where  the  holder  of  an  instrument  for  the  pay- 
ment of  money,  upon  which  a  third  person  is  or  may 
become  liable  to  him,  transfers  it  in  payment  of  a 
precedent  debt  of  his  own,  or  for  a  new  consideration, 
and  in  connection  with  such  transfer  enters  into  a 
promise  respecting  such  instrument.* 

'  The  oaaea  upon  the  very  frequentlj  litigated  question 
whether  a  promiae  partaking  of  the  character  of  an 
engagement  for  the  debt  of  another,  is  to  be  deemed 
an  original  or  a  collateral  undertaking,  are  very 
numerouB,  and  for  from  consistent  It  is  hardly  pos- 
sible to  frame  rules  buying  the  necessaij  sim- 
plici^  and  deamess,  which  shall  reconcHe  aU  the 
adjudications.  In  the  subdiyisions  of  this  section  the 
commissioners  haye  endeayored  to  supply  rules  for 
diatingnishing  an  original  undertaking,  which,  upon 
the  whole,  are  sustained  by  the  weight  of  authority ; 
though  some  of  them  ezpres3  yiews  which  hayi 
been  controyerted. 

The  rule  that  the  undertaking  of  a  anrety,  who 
signs  together  with  the  principal,  althongh  be  adds 
the  word  "  surety,"  to  his  name,  is  an  original  and 
not  a  collateral  undertaking  (Perkins  v.  Goodman,  21 
Barh,^  218;  and  see  Clark  v.  Rawsou,  2  Deii^  136), 
has  relation  to  the  expression  of  a  oonsider«tioa«  and 
becomes  unimportant  when  that  element  is  dSspeosad 
with,  in  the  memorandum.  The  same  remark  ap- 
plies to  some  cases  where  a  guaranty  omitting  to 
specify  a  consideration  has  been  sustained  by  aid  of 
the  fact  that  it  was  indorsed  on  the  principal  con- 
tract (see  Bailey  v.  Freeman,  11  Jdkns,^  221). 

The  rule  laid  down  In  Douglass  v.  Jones,  3^1^. 
Smiiiki  65 1|  that  an  agreement  by  an  employer  with 
his  clerk,  guarantying  that  his  salary  at  the  rates 
fixed  by  the  contract  of  employment,  shall  not  fall  b^ 
low  a  certain  sum,  need  not  express  a  oonsidetatloa, 
is  not  properly  an  exceptaon  to  the  general  prindpt* 
that  a  guaranty  must  be  in  writing.  Such  an  «>- 
gagement  is  not  a  guaranty  properiy  speaking,  nor 
within  the  definition  employed  in  this  Code.  And 
the  decision  is  put  upon  the  ground  that  the  engag*- 
ment  was  not  one  to  answer  for  the  deb^  Jta,  of 
another  person^  and  therefore  need  not  be  in  writing. 
*  Subdivision  1  embraces,  in  its  first  clause,  such  oases  tf 
Wymanv.  Smith,  2  Sand/.,  881;  N.T.  AErie&B. 
Co.,   16  H(^.  /v.,  (64;  Upptnoott  v,  AihflaM,  i 
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8am4f'i  Sll ;  Olmstead  v.  Greenly,  18  Johns.y  12 ;  and 
oompape  Wettfall «.  Pafsons.  16  Barb.^  646 ;  and  in 
ito  Moond  dauae,  eaoh  eaaea  aa  Van  Epps  v.  McGilli 
HiU  4b  D.  Supp.,  109;  PhiUipa  v.  Gray,  3  R  D, 
Smith,  69. 
'  Subdivision  2  embraoaa  the  common  case  of  goods  sold 
and  deliTered,  or  aervioea  rendered  for  the  benefit  of 
(me  upon  the  request  and  promise  of  another ;  as  to 
iduch  see  Chase  v.  Day,  17  Jukna.^  114;  Graham  v. 
O'NeU,  3  EaO,  474;  Darlington  v.  McGunn,  2  R  D, 
Smith,  411;  Chesterman  9.  IfcCoetling,  ^  K  T.  Leg 
Obs^  212;  Hanford  p.  Higgins,  1  Bo8w.,  441 ;  Flan- 
ders V.  Grolius,  1  Du^y  206;  Briggs  v,  Evans,  1  E. 
J).  Smith,  102;  Devlin  u  Woodgate,  34  Barb.,  262; 
Quiatard  if.  Da  Wolf;  34  Bor^.,  97 ;  State  Bank  v. 
Hettler,  3  Botw^  392;  Beaoh  v.  Hungerford,  19 
Barb.,  258;  also  sich  oases  as  Harrison  v.  Sawtel, 
10  JtOint^  243 ;  Ghapin  «.  Merrill,  4  Wend.,  651 ; 
with  which  compare  Kingaley  v.  Baloome,  4  Barb., 
131;  and  Stem  t;.  Drinker,  2  R  B.  Smith,  401; 
King  V.  Despard,  5  WentL,  277. 

It  excludes  oases  where  the  whole  credit  is  not 
given  to  the  person  who  comes  in  to  answer  for  the 
par^  immediately  benefltad;  such  as  Rogers  v. 
Kneeland,  13  WmcLt  114;  aff'g  S.  C,  10  /d,  218; 
Marquand  v.  Hipper,  12  Wmtd.,  520;  Brady  v.  Sack- 
rider,  1  Saii4f.,  514;  Dixon  y.  Frazee,  1  R.  B.  Smith, 
32;  Pennellv.  Penta,  4 /d,  639;  Allen  v.  Scarff,  1 
ifift,  209;  Leonard  v.  Yredenburgh,  8  Johns,,  29; 
Larson  «.  Wyman,  14  Wtnd.^  246 ;  Payne  v.  Bald- 
wiaii  14.  Btmb.,  570;  Brown  v,  Webber,  24  How.  Pr.^ 
306;  Wilson  «.  Boberta,  5  Bosw,,  100. 
finbdiTisioii  9  chiefly  reate  upon  the  views  expressed 
in  the  prevailing  opinion  in  Mallory  v.  Gillett 
(21  if.  r.,  412),  where  numerous  cases  upon  the 
distinction  between  original  and  collateral  under- 
takings are  reviewed.  See  also  Cailleux  v.  Hall,  1 
*  R  H  Smiith,  5;  Stymets  v.  Brooks,  10  WencL,  207; 
Farley  o.  QeTelaiid,  4  Ono.,  432 ;  Meech  v.  Smith,  7 
WMI,,  314;  Blunt  tf.  Boyd.  3  Barb,  209;  Kingsleyv. 
Baleome,  4  B&rb,,  131 ;  Blw«ood  v.  March,  5  Wend., 
231 ;  Merseraau  v.  Lewis,  25  Wend.,  243 ;  Barker  v, 
BuekliUf  3  Ben.,  46;  Blunt  v.  Boyd,  3  Barb.,  209; 
Barle  v.  Orane,  6  Bu&r,  564 ;  Blyer  v.  Monholland,  2 
Sant^  Oh.,  478;  Stoddard  o.  Graham,  23  Bow,  iV., 
518;  Theraason  «.  McSpedon,  2  SiU.,  1. 

It  wiU  be  observed  that  the  last  clause  of  the 
subdiviaion  —  "  upon  a  consideration  beneficial  to  the 
party  engaging,'* — embraces  not  only  cases  where 
an  absolutely  new  consideration  moves  to  the 
promisor,  but  also  those  in  which  property  of  the 
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priDcipal  debtor  held  by  the  creditor  by  Turtue  of  a 
lien  or  under  le^l  procesa,  or  otherwise  for  hii 
demand  is  surrendered  to  (he  promiaor  (as  in  Slinge^ 
land  V.  Morse,  7  Johns,,  463 ;  Skelton  v.  Brewster,  8 
Johns.,  376;  Gardiner  v.  Hopkins,  6  Wend.,  23;  8til- 
weU  V.  Oti8>  2  flttffc,  148;  1  Abb,  Ft.,  431);  while 
it  excludes  cases  in  which  the  property  is  surrendered 
to  the  principal  debtor  (as  in  Mallory  v.  Gillett,  23 
Bcurb,,  610,  aff'd,  21  K  7.,  412;  Mercein  v.  Andnis, 
10  Wend.,  461;  Fay  v.  Bell,  HiU  A  D.  Supp.,  251). 

*  See  Wolff  V.  Koppel,  2  Den.,  368;  aff'g  &  C,  5  B2^ 

468;  Sherwood  v.  Stone,  14  N.  7^  267.  and  cases 
there  cited. 

*  The  following  authorities  hold  the  cases  embraced  within 

subdivision  6,  to  be  exempt  from  the  statute  of 
frauds,  on  the  g^und  that  the  engagement  is  origioal 
and  not  a  guaranty. 

Brown  v.  Curtiss  (2  N.  T,  225).  Here  the  payee  and 
holder  of  a  promissory  note  transferred  it  to  his 
creditor  in  exchange  for  his  own  note,  held  by  such 
creditor,  and  at  the  same  time  executed,  on  the  back 
of  the  note  transferred,  a  guaranty  of  the  pQjrment 
thereof.  It  was  held  that  the  guaranty  was  not  with- 
in the  statute  of  frauds,  and  was  therefore  valid, 
although  it  expressed  no  consideratioa  Such  an 
undertaking,  although  in  form  a  promise  to  answer 
for  the  debt  of  another,  is,  in  substance,  an  engage- 
ment to  pay  the  guarantor's  own  debt  in  a  particular 
way,  and  would  be  good  without  any  writing.  There 
is  »  new  and  distinct  consideration  moving  between 
the  parties  to  the  new  promise. 

Durham  v.  Manrow  (2  Jf,  F.,  535).  Here  G.  P. 
Durham,  one  of  the  defendants,  was  holder  of  a  note 
payable  to  himself  or  bearer,  made  by  E.  Durham.  CS. 
P.  Durham  made  a  purchase  fW>m  the  plaintiff  and 
transferred  to  him  the  note.  He,  together  with  his 
co-defendant,  acting  by  his  request^  executed  a  joint 
guaranty  of  payment  of  the  note^  which,  however, 
expressed  no  consideration.  The  Supreme  Court  (3 
BiU,  584),  held  that  the  undertaking  was  not  within 
the  statute  of  frauds,  and  was  valid ;  and  their  judg^ 
ment  was  affirmed  In  the  C!ourt  of  Appeals  (2  K  K, 
635X  by  an  equally  divided  vote  of  the  judges.  The 
decisioa  of  the  Supreme  Court  was  also  approved,  as 
to  the  undertaking  of  the  principal  guarantor,  in 
Brown  v.  Curtiss,  2  N.  F.,  225. 

CardeU  v.  McNeil  (21  N.  F..  336).  Here  a  contnci 
for  the  sale  of  the  plaintiff's  horse  to  the  defendant, 
was  oonduded  between  the  plaintiff  and  an  agent 
of  the  defendant  By  the  terms  of  the  contract,  part 
payment  was  to  be  made  in  a  note  of  C,  whom  the 
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defoDclanVfl  agent  Mid  he  would  warrant  to  be  good. 
The  plaintiff  delivered  the  horaei  and  the  note  was 
aent  to  him  the  next  daj.  There  was  no  written 
guaranty  of  the  note  of  C.,  which  turned  out  to  be 
worthless.  The  plaintiff  then  sued  the  defendant  on 
the  verbal  undertaking.  It  was  held,  1.  The  plain* 
tiff  *8  acceptance  of  the  note  on  the  second  day  with- 
out exacting  a  written  guaranty,  was  no  waiver  of 
the  parol  undertakmg.  2.  The  parol  guaranty  was  in 
effect  for  payment  of  the  note  according  to  its  terms, 
and  not  for  collection  by  process  of  law.  It  was 
broken,  and  defendant  became  liable  upon  it,  when 
C.  failed  to  pay.  3.  The  guaranty  was  not  void  by 
the  statute  of  fVauds.  Although  in  form  it  was 
a  collateral  undertaking,  yet  in  substance  it  was  an 
agreement  by  defendant  to  pay  so  much  of  the  price 
of  the  horse  unless  C.  should  make  the  payment  for 
him,  and  thereby  discharge  him. 

Dauber  v.  Blackney  (38  Barb.,  432).  Here  it  ap- 
peared that  the  defendant  purchased  from  one  W.,  a 
wagon,  at  the  prioe  of  $80.  Of  this  sum  the  defend- 
ant paid  |30  in  cash,  and  $50  in  a  note  of  B.  for 
that  sum ;  but  W.  exacted  a  guaranty  of  the  note 
from  the  defendant  before  he  would  accept  it 
towards  the  prioe.  The  defendant  wrote  and  signed 
a  guaranty  upon  the  note,  without,  however,  ex- 
pressing any  consideration.  W.  afterwards  sold  the 
note  and  guaranty  to  the  plaintiiT,  who,  failing  to 
collect  the  note,  brought  suit  upon  the  guaranty 
against  the  defendant  It  was  held  that  the  plain- 
tiff was  entitled  to  recover,  on  the  ground  that  the 
undertaking  was  original,  and  no  consideration 
need  be  expressed.  Whenever  the  bolder  of  a  note 
against  a  third  person  turns  it  out  in  payment  of 
his  own  debt,  or  in  payment  of  property  purchased, 
or  for  money  received,  by  him,  from  the  person  to 
whom  he  transfers  it,  and  at  the  same  time  agrees 
that  the  note  is  good,  or  will  be  paid  at  maturity, 
or  that  it  will  be  ooUected  by  due  process  of 
law  against  the  maker,  this  is  an  undertaking,  in 
substanoe^  entirely  for  his  own  benefit  and  advan* 
tage,  and  the  contract  is  not  within  the  statute  of 
frauds. 
*  To  substantially  the  same  effect  are  Fowler  v. 

Clearwater,  35  Barb.^  143;  Westcott  v.  Keeler,  4 
BMW.,  564. 

S  1639.  A  mere  offer  to  guaranty  is  not  binding,  Aocepunee 
antil  notice  of  its  acceptance  is  communicated  by 
the  gaarantee  to  the  guarantor;^  but  an  absolute 
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guaranty  is  binding  upon  the  guarantor  without 
notice  of  acceptance.' 

'  Mozlej  V,  Tinker,  1  Or.  K  d:  R^  692 ;  M'lTer  9,  Rich- 
ardson, I  Mi  A  Seko,f  557. 

'  This  ifl  the  rule  in  this  state  (tJnion  Bank  v.  Coster,  3 
y.  T^  203 ;  Smith  v.  Dann,  Q  BtU,  643 ;  Dooglaas  f. 
Howland,  24  WencL,  35);  though  not  generallj  re- 
ceiyed  in  the  United  States  (see  Adams  v.  Jones,  12 
JPeUre,  207 ;  Lee  v.  Dick,  10  >d,  482 ;  Norton  v.  East- 
man, 4  CfreenL,  521;  Kay  9.  Allen,  9  Ftnn.  SI,  320; 
Mussey  v.  Rayner,  22  Pick^  223 ;  Taylor  «.  Wetmore, 
10  Ohio,  490;  Walker  v.  Forb^  25  Ala.  [H  S,],  139; 
Bell  V.  Kellar,  13  R  Mowr,,  381 ;  Howe  «.  Nickels,  22 
Jfe.,  175;  HiU  v,  Galyin,  4  Bow.  [i/tn.],  231;  Craft 
V.  Isham,  13  Oonn.^  28).  It  cannot  be  denied  that 
the  reasons  assigned  for  |ha  dedsions  in  this  stats 
»re  sl^ht. 


ARTICUE  ni- 


Ooaranty 
of  inoom- 
pleto  con- 
tract. 


Guaranty 
that  an 
obllffat1<Mi 
Iteoodor 
coflectibla. 


INTKBP]^BTATION  OF  GUABANTT. 

Swmoir  1640.  Guaranty  of  incomplete  contract. 

1541.  Guaranty  that  an  obligation  is  good  or  ooUectSbte. 

1542.  Recovery  upon  such  guaranty. 

1543.  Guarantor's  liability  upon  such  guaranty. 

$  1540.  In  a  guaranty  of  a  contract,  the  terms  of 
which  are  not  then  settled,  it  is  implied  that  its  terms 
Aall  be  such  as  will  not  expose  the  gn»rau  tor  to  greatet 
risks  than  he  would  incur  under  those  terms  which 
are  most  common,  in  similar  contracts,  at  the  plaoe 
where  the  principal  contract  is  to  be  performed. 

A  guaranty  of  the  prioe  of  things  to  be  thereafter  sold, 
extends  only  to  a  sale  upon  not  more  than  the  ordinary 
length  of  credit  (Oombe  «.  Woolf,  8  Bing.,  156). 

S  1641.  A  guaranty  to  the  ^ect  that  an  obligation 
is  good,  or  is  collectible,  imports  that  the  debtor  is  sol- 
vent, and  that  the  demand  is  collectible  by  the  usual 
legal  proceedings,  if  taken  with  reasonable  diligence. 

Thus  a  guaranty  in  these  words,  indorsed  on  a  note,  "  I 
hereby  e^araQty  the  coUectioi)  of  tho  within  noiei"  im- 
ports a  promise  that  the  note  can  be  ooUected  of  the 
maker,  if  the  holder,  within  a  reasonable  time  and 
with  due  diligence,  prosecutes  the  same  to  Jadgmeat 
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and  ezecutioa  againtt  the  maker.  This  obligation  to 
proaecttte  within  a  raaaonabla  time,  and  with  due  dill- 
genoOi  ia  a  condition  preeedent  to  the  liability  of  the 
maker.  What  ia  a  reaaonabto  time  dependa  on  the 
oiioamatanoea  of  eaoh  oaae.  Generallj,  delaj  which 
eannot  have  prejudiced  the  iffvarantor,  will  not  dis- 
Qhuge  him  (Gallagher  t.  White,  81  Barb.,  92 ;  aee  also 
Ouiiiav.  Smallman,  14  WemcL,  B»l;  Cooke  v.  Nathan, 
16  Bar^.,  342;  Yan  Derreer  «.  Wright^  6  uL,  647; 
Warfield  «.  Watkina,  30  Barh^  S»5). 

S  1542.  A  iraaranty,  each  as  is  mentioned  in  the  Reeorery^ 
last  section,  is  not  discharged  by  an  omission  to  take  s^r^^* 
proceedings  upon  the  principal  debt,  or  npon  any  col- 
lateral security  for  its  payment,  if  no  part  of  the  debt 
could  have  been  collected  thereby. 

In  Cadj  vl  Sheld<^  (39  Barb.,  108)  the  defendanta,  upon 
an  aeaignment  of  a  bond  and  moiitgage,  made  a  guar- 
anty in  theae  worda:  '*In  oonaideration  of,  fta,  we 
guaranty  the  coUeotioa  of  aaid  boiui"  On  the  trial  of 
an  action  on  this  guaranty,  befiize  a  rofeiee,  it  appeared 
that  the  obligora  in  the  bond  were  insolyent,  and  un- 
able to  pay  any  part  of  the  bond,  and  that  the  premises 
oevered  by  the  mortgage  had  been  aold  under  a  prior 
mortgftge  for  Is^  thi^Q  ^  aipoun^  due  i|pon  it,  The 
referee,  however,  nonsuited  the  plai])ti|Ci|.  An4  upoii 
appeal,  one  queation  raised  was,  .whether  the  omission 
to  sue  the  obligors,  or  attempt  a  foreclosure  of  the  mort- 
gage, prednded  the  plalntifib  from  reoovering  upon  the 
guaranty.  The  oourt,  after  reviewing  numerous  cases 
(Cumpston  v.  McNair,  1  Wend.,  457  ;  Moakley  v.  Rigga, 
19  Johns.,  69;  Thomas  v.  Woods,  4  Oow.,  173;  Love- 
land  9.  Sheppard,  2  HiU,  139 ;  Burt  v.  Homer,  6  Barb^ 
501 ;  Yaaderveeit  v.  Wright,  6  Barh.,  547 ;  Curtia  v. 
Smallman,  14  WmcL,  231 ;  White  v.  Case,  13  TTmdL, 
643;  Eies  9.  Tifft,  1  Oow.,  98;  Eddy  v.  Stanton,  21 
Wend.,  255 ;  People  v.  Jansen,  7  Johns.,  332 ;  Hart 
V.  Hudson,  6  Duer,  303 ;  Taylor  tt.  Bullen,  6  Cby., 
624;  GkOlagher  v.  White,  31  Bcvrh.^  94;  Morris  9. 
Wadsworth,  11  Wend^,  100;  17  Id.,  103;  Merritt  9. 
Lincohi,  21  Barb.,  249;  Newell  v,  Fowler,  23  Airft., 
632),  stated  the  following  principles  as  supported  by 
the  weight  of  authority : 

1.  That  a  guaranty  of  ooUectiqn  implies  that  a  note 
or  other  evidence  of  debt  is  good  and  collectible  againat 
the  principal  debtors;  and  this  means  collectible  by 
due  course  of  law; 

2.  That,  ordinarily  to  test  that  question,  it  is  neces- 
sary that  the  usual  legal  proceedings  should  be  resorted 
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OUATMltOI*! 

liabilitj 

aponsnch 

gutfanty. 


to,  to  wit,  a  judgment  and  execution  against  the  parties 
primarilj  liable  to  pay;  and  a  return  of  an  execution 
unsatisfied  is  primarily  sufficient  evidenoe  that  it  is  not 
collectible; 

3.  That  it  is  not  indispensable  that  legal  proceedings 
should  be  resorted  to,  to  test  the  collectibility  of  the 
paper,  If  it  otherwise  satisfactorily  appears  that  a  re- 
sort to  such  proceedings  would  be  ineffectual;  and 
proof  that  the  principal  debtors,  fW)m  the  period  of 
the  maturity  of  the  debt,  have  been  uniformly  insolvent 
and  unable  to  pay  any  part  of  the  debtj'  is  sufficient 
evidence  for  this  purpose; 

4.  That  leg^  proceedings  are  not  a  condition  prece- 
dent to  the  liability  of  the  guarantor,  but  equivalent 
evidence  of  inability  to  collect  any  part  of  the  debt 
will  suffice ;  and  that  however  desirable  it  m^  be  to 
have  one  uniform  rule  —  e.  y.,  the  return  of  an  execu- 
tion unsatisfied  against  the  principal  debtor — as  the 
test  of  the  collectibility  of  a  debt,  the  weight  of 
authori^  does  not  allow  thai  rule  to  be  adopted. 

S  1543.  In  the  cases  mentioned  in  section  1641,  the 
removal  of  the  principal  from  the  state,  leaving  no 
property  therein  from  which  the  obligation  might  be 
satisfied,  is  equivalent  to  the  insolvency  of  the  prin- 
cipal, in  its  effect  upon  the  rights  and  obligations  of 
the  guarantor. 

This  is  the  principle  adopted  in  Cooke  v,  Nathan,  16  Barb^ 
342 ;  but  see  White  v.  Case,  13  Wend^  643;  Burt  «. 
Homer,  5  Borb.,  601 ;  Newell  v.  Fowler,  23  Barh^ 
628. 


ARTICLE  IV. 


UABILTTY  OF    GUABAlTrOBS. 


Ooanntyt 
how  con- 
■trued. 


Snonoir  1644.  Guaranty,  how  construed. 

1646.  Liability  upon  guaranty  of  payment  or  performanoe. 

1646.  Liability  upon  guaranty  of  a  conditional  obligati<». 

1647.  Obligation  of  guarantor  cannot  exceed  that  of  the  prindpsL 

1648.  Guarantor  not  liable  on  an  illegal  contract 

S  1544.  A  guaranty  is  to  be  deemed  unconditional 
unless  its  terms  import  some  condition  precedent 
to  the  liability  of  the  guarantor. 

'  Morris  V.  Wadsworth,  11  Wend.,  100;  IT  ul,  103;  Smith 
V.  Dann,  6  ffiU,  643. 
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S  1545.  A  gnorantor  of  payment  or  perfonnaDce  is  J^*^"!^^^. 
liable  to  the  guarantee  immediately  upon  the  default  ^entorpS 
of  the  principal,^  and  without  demand  or  notice.*         fonMno^ 

^  Van  Reoflselaer  v.  MUler,  ffiU  di  D.  Supp.,  237 ;  Bank  of 
N.  Y.  V.  Livingston,  2  John$.  Oaa.^  409  ;  Loveland  v. 
Shepard,  2  SiO,  139 ;  Moakldy  v.  Biggs,  19  Jnhna^  69 ; 
Grant  V,  Hotchkisa,  26  Baarb^  63 ;  Thomas  v.  Woods,    * 
4  Cow,,  173 ;  Backus  v.  Shipherd,  11  Wmd.,  629. 

*  Brown  v.  Curtis,  2  N.  Z,  226;  Allen  v.  Rightmere,  20 
Johns.,  365;  Clark  v.  Burdett,  2  HaU,  197;  Kemble 
V,  Wallis,  10  Weffid.,  374;  Morris  r.  Wadsworth,  11 
id,,  100;  17  ii.,  103;  Mackensie  v,  Fbrrell,  4  Bmo., 
192;  Stems  v.  Marks,  35  Barb.,  565;  Walton  v. 
Mascall,  13  K  &  TT.,  452. 

%  1646.  Where  one  sfuaranties  a  conditional  obli-  Liability 

«'  *^  npon  giiar- 

gation,  his  liability  is  commensurate  with  that  of  JJ^So^ 
the  principal,  and  he  is  not  entitled  to  notice  of  the  ow*«*'*o«»- 
default  of  the  principal,  unless  he  is  unable,  by  the 
exercise  of  reasonable  diligence,  to  acquire  infor- 
mation of  such  default,  and  the  creditor  has  actual 
notice  thereof. 

Douglass  V,  Howland,  24  WeiyL^  35. 


%  1547.  The  obligation  of  a  guarantor  most  be  obligation 
neither  larger  in  amount  nor  in  other  respects  more  JJ^^^^^^' 
burdensome  than  that  of  the  principal ;  and  if,  in  its  ^^^^ 
terms,  it  exceeds  it,  it  is  reducible  in  proportion  to 
the  principal  obligation. 

Oidt  yapoleon,  2013. 

» 

S  1548.  A  guarantor  is  not  liable  if  the  contract  ouarantor 

-1  •       .  not  liable 

of  the  principal  is  unlawful ;  but  he  is  liable  not-  ^^toJil?* 
withstanding  any  mere  personal  disability  of  the 
principal,  though  the  disability  be  such  as  to  make 
the  contract  void  against  the  principal. 

Kimball  v.  Newell,  7  EUl,  116;  Swift  v.  Beers,  8  Dmio, 
70;  LedeUe7 «.  Powers,  25  Bow.  Fr^  240. 
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ARTICLE  V. 
ooNTmimra  auARAwrT. 

Brnmonx  1649.  Oonttiiuiiig  gaaraoty,  what 
1660.  BeToeation. 

ooj^gng       g  1549.  A  guaranty  relating  to  a  ftiture  liability  of 
^^*^         the  principal,  under  successive  trausactionsy  which 
either  continue  hia  liability  or  from  time  to  time 
renew  it  after  it  has  been  satisfied,  is  called  a  continu- 
ing guaranty* 

8ee  AgaFam  Bank  a  Stoev^r,  18  JIT.  r,  $0%\  Widfle  «l 
JudBQ%  24  y,  r.,  64;  Gfttee  v,  ICeKee,  13  y.  T^ 
232. 

In  general  an  agreement  to  be  reapcnislbie  ft>r  goods 
delirered  to  a  third  person,  will  not  be  deeaied  a  eon* 
tiqiUDg  undertakiqg,  unleaa  ita  langoage  dear^  indi* 
Gates  that  auch  was  the  intention  of  the  pfutiea  (Dixon 
V.  Frazee,  1  E.  D,  Smithy  32 ;  Fellows  v.  Prentisa,  3 
J)en.j  512;  Whitney  v.  Groot^  24  Wwd,.,  82). 

BflTocatioQ.  S  1550.  A  continuing  guaranty  may  be  revoked  at 
any  thne  by  the  gnarantop,  in  respect  to  fhture  trans- 
aetionsi  unless  there  is  a  oontinnlng  eonsid^rationas 
to  such  transaotions,  which  he  does  not  renounce. 

Offord  V.  na^ea,  13  C,  B.  [Ni  5.],  748.  There  aeema  no 
Bufficient  reason  for  praaenriog  the  aimptuii  in  the 
case  of  guarantiea  under  seal,  aa  to  which,  aee  Haaaell 
V,  Long,  2  M.  A  Seko.,  363,  370 ;  Calvert  t.  Gordon, 

•    *l  RA  Cfr.f  809. 


ARTICLE  YL 

XZOKBBATIOV   OF  GTJABAirrOBS. 

SBonOM  16ftl«  What  dealinga  with  debtor  exoBerata  guarantor. 

1652.  Void  promiaea 

1653.  Reaciasion  of  alteration. 
1564.  Part  performance. 

1655.  Delay  of  creditor  doea  not  diacharge  guarantor. 
1556.  Guarantor  indemnified  by  the  debtor,  not  exonerated. 
1667.  Diacharge  of  principal  by  act  of  law  doea  not  diachaigia 
guarantor. 
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§  1561.  A  guarantor  is  exonerated,  except  so  fai  J'^^^g^ 
as  he  may  be  indemnified  by  the  pilncipal,^  if  by  any  J|;JJi'^te 
act  of  the  creditor,'  without  the  consent  of  the  guar-  k"*™^®'- 
antor,^  the  original  obligation  of  the  principal  is 
altered^  in  any  respect,*  or  the  remedies  or  rights  of 
the  creditor  against  the  principal,^  in  respect  thereto, 
in  any  way''  impaired'  or  suspendedi* 

*  Moofe  9.  Paine,  12  Whid.,  123. 

*Bowei7  Sayings  Bim1r«.  Olintoti,  2  Scmdf.^  113;  Storm 
V.  Waddell,  2  SeMcf.  Ch^  494.  See  §  1657. 

*  Of  ocmrse  the  eonaent  of  the  guarantor,  at  or  before 

Ibe  time  of  altering  the  oontract,  makes  the  altera* 
ratioB  binding  upon  him  (N.  H.  Savings  Bk.  v.  Coloord, 
16^.  K,  119;  Solomon  v.  Gregory,  4  ffarriaon,  112; 
Suydam  e.  Vanoe^  2  ifeZ/ediiy  99 ;  La  Farge  v.  Herter 
11  Barb. J  109).  And  his  assent,  after  the  alteration, 
rerives  his  liabilil^r  (SmiHk  v.  Winter,  4  M,  A,  W^ 
454;  Mayhew  «.  Criok6tt»  2  Swantt,  193).  An 
authority  to  *' compound"  a  debt  warrants  an 
tttension  of  time  (Cowper  v.  Smith,  4  if.  <ft  TT.,  619). 
^The  geoeral  rule  ia  that  a  osaterial  alteration  of  the 
oontraot,  made  between  the  creditor  and  the  princi- 
pal debtior,  without  the  oottsent  of  the  surety,  dia- 
dbargea  the  latter.  Woodworth  v.  Bank  of  America 
(19  JWbfiff.,  aaOX  is  a  leading  case  on  the  subject 
In  thai  case  a  promiasonr  note  was  made  and  in- 
dorsed for  the  aooQUodatioa  of  the  maker,  dated  at 
Albaoy,  where  the  parties  resided.  After  indorsing 
the  note  in  blank,  the  indorser  returned  it  to  the 
maker,  who,  without  the  consent  of  the  indorser, 
wrote  and  signed  in  the  margin  a  memorandum;— 
''payable  at  the  Bank  of  America."  The  note  was 
discounted  by  the  Bank  of  America,  and  payment 
waa  there  demanded,  at  maturity,  and  notice  of  non- 
payment given  to  the  indorser.  It  was  held  that  the 
alteration  discharged  the  indorser.  dee  also  upon 
the  same  rule,  Ludlow  v,  Simond,  2  Oai,  0(u.<,  1 ; 
Henderson  v.  Marvin,  33  Barb^  297;  &  0.,  11 
AblK  Pr^  142;  Bagley  v.  Clarke,  7  Bmo^  94; 
Dewey  v.  Beed,  40  Sorft.,  16.  In  the  last  men- 
tioned case  a  note  was  drawn  payable  "with 
interest;"  and  in  that  form  was  signed  by  the  de- 
fendant as  surety.  After  it  was  executed  by  him 
It  was  altered,  by  agreement  between  the  holder  and 
principal  maker,  but  without  the  knowledge  or  con- 
sent of  the  surety,  by  adding  to  it  the  following 
words :  *'  interest  to  be  paid  semi-annually."  It  waa 
held  that  this  alteration  discharged  the  surety. 
The  surety  is  exonerated,  even  though  the  prind- 
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pal  becomes  liable  under  the  contract  as  it  originally 
stood  (Bonar  v.  Maodonald,  3  Kof  L.  Cos.,  226). 
*  A  question  lias  been  suggested  whether  tliis  rule  should 
not  be  qualified  so  as  to  prevent  the  surety  from 
claiming  a  discharge  through  an  alteration  in  the 
principal  contract  not  assented  to  by  him,  if  the 
court  or  Jury  were  of  opinion  that  it  operated  to 
benefit  him.  This  qualification  of  the  surety's  right 
to  a  discharge,  finds  some  support  in  the  language 
of  the  New  York  Common  Pleas  in  Ogden  v.  Bowe 
(3  E.  D.  SmUh,  312).  The  defendant  in  that  case  was 
surety  for  rent  due  on  a  lease.  By  the  terms  of  the 
original  lease  the  rent  was  payable  quarterly;  but 
the  tenant,  by  his  subsequent  request,  was  permitted 
to  pay  monthly.  The  court  say :  *'  It  is  now  insisted 
that  accepting  the  payment  of  rent  monthly  was  an 
alteration  of  the  lease  of  the  landlord,  which  dis- 
charged the  surety.  This  daim  cannot  be  sustained, 
for  two  reasons:  First,  the  proof  did  not  show  any 
binding  agreement  to  pay  and  accept  monthly ;  and 
second,  the  acceptance  of  the  rent,  before  it  becanw 
due,  by  the  terms  of  the  lease,  was  in  ease  of  the 
surety,  and  did  not  in  any  wise  alter  the  nature  or 
extent  of  his  obligation ;  it  rather  reduced  the  prob- 
ability that  he  would  be  liable  at  all,  by  reducing  the 
amount  in  arrear.  As  well  might  a  surety  on  a  bond 
for  the  pa3rment  of  numey  at  the  expiration  of  one 
year,  daim  that  he  is  discharged  because  at  the  end  of 
six  montiis  the  obligee  consented  to  reoeiye  from  the 
principal  debtor  one-half  the  sum  secured  to  be 
paid." 

The  result  reached  was  doubtless  correct^  for  the 
reason  that  the  fiicts  amounted  only  to  part  payment, 
and  did  not  show  a  case  of  alteration  of  the  original 
obligation.  But  a  careful  examination  of  the  autho- 
rities, and  a  consideration  of  the  grounds  of  a  surety's 
liability,  have  convinced  the  commissioners  that  the 
suggestion  that  an  alteration  of  the  principal  con- 
tract, though  never  assented  to,  may  be  disregarded 
if  perceived  to  operate  in  favor  of  the  surety,  is  in- 
admissible. *Rie  obligation  of  a  suroty  is  founded 
in  his  confraet;  and  it  Is  a  contract  which,  upon  well 
recognized  principles  is  to  be  construed  favorably  for 
him.  His  aasent  is  nn  essential  element  in  this  con- 
tract, and  an  essential  ground  of  his  obligation. 
There  is  no  more  propriety  in  permitting  his  prind- 
pal  and  the  creditor  to  modify  his  contract  without 
his  assent,  and  upon  the  mere  ground  of  a  benefit 
tliereby  done  him,  by  modifying  the  contract  between 
Ithemselves  for  which  he  stands  sponsor,  than  there 
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would  be  in  aUowing  one  person  to  enter  into  an 
origimJ  engagement  for  another,  without  his  assent^ 
and  in  holding  the  latter  as  a  contracting  party,  on 
the  ground  of  anticipated  benefit  to  him.  The  pre- 
tmmpUon  of  aa$aU  maj  well  be  aided  bj  the  fact  of 
a  benefit  to  be  derived.  But  it  is  the  assent,  and  not 
the  benefit^  which  after  all  constitutes  the  contract 
The  surety  has  the  right  to  judge  for  himself^  and 
beforehand,  whether  the  proposed  change  in  his  obli- 
gation is  for  his  benefit  or  not ;  and  the  opinion  of  a 
Judicial  tribunal,  taken  after  the  fact^  cannot  safely 
be  substituted  for  the  Judgment  of  the  party  inter- 
ested. 

It  is  settled  that  the  creditor,  after  he  has  altered 
the  obligation  of  the  prinoipal  debtor,  wiU  not  be 
allowed  to  hold  the  surety  by  showing  that  the 
change  made  was  not  prqudicial  to  the  latter.  This 
negatiye  answer  to  the  surety's  objection  is  clearly 
insuflSdent  Thus  in  Birckhead  v.  Brown  (6  Hitt, 
634,  640;  affd.,  2  Den.,  376),  the  court  say:  *'The 
doctrine  is  a  familiar  one  that  a  surety  can  only  be 
charged  where  the  case  is  brought  within  the  very 
terms  of  his  contract  *  *  *  Courts  are  not  at 
liberty  to  speculate  upon  the  question  whether  the 
surety  has  or  has  not  been  injured  by  a  departure 
flrom  the  terms."  To  the  same  effect,  see  Newton  v. 
Ohorlton,  10  Har%  646;  ^  Drewry,  333;  Calvert  v. 
London  Dock  Go,  2  JCiwn,  638.  See  also  a  strong 
intimation  that  an  alteration  even  to  the  benefit  of 
the  smrety  would  discharge  him,  in  Blest  v.  Brown, 
8  Jwr.  [K  &],  602. 

In  Dobbin  v.  Bradley  (17  Wmd.,  422),  the  defend- 
ant guaranteed  the  paper  of  Smith  to  be  made  pay- 
able at  a  particular  bank.  Smith  gave  his  note  to 
the  plaintifiii,  in  the  course  of  the  business  meotioned 
in  the  guaranty,  but  made  it  payable  generally,  or  in  ' 
other  words,  without  speci^ng  any  place  of  pay- 
ment And  although  the  note  was  deposited  in  the 
particular  bank  before  it  came  to  maturity,  it  was 
held  that  the  defendant  was  not  liable.  The  court 
refVised  to  go  into  the  inquiry  whether  the  surety 
had  been  injured,  saying  it  was  enough  that  the 
^ase  did  not  come  within  the  terVns  of  the  contract 
In  Golemard  9.  Lamb  (16  TTa^id,  329,  332),  the  oourt| 
commenting  on  an  alteration  in  the  original  agree- 
ment, say :  *'  A  new  contract  was  thus  made  between 
the  principal  parties,  without  the  consent  of  the 
surety,  and  one  for  which  he  had  never  agreed  to  be 
responsible.  The  arrangement  was  one  which  might 
not  improbably  prove  prejudicial  to  the  surety.  But 
it  is  unnecessary  to  speculate  upon  the  consequences 
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whieh  'vrere  likely  le  resnlt  from  the  new  agreement 
made  with  the  princifMA.  H  is  enough  ihai  a  new 
agreemeiit  obligatory  «^ti  the  partieB  to  it^  was 
mttaeSij  made;  and  as  this  was  done  without  the 
ooneent  of  the  surety  tiiere  can  he  no  doubt  that 
he  was  discharged  fh>m  all  Ihrther  liability."  See  to 
the  same  effect  Miller  «.  MeCan,  1  Paiges  451. 

Jh  Bonsel- «.  Cox  (4  3eti»an,  379;  6  td,  110),  A. 
agreed  to  become  Burety*  for  B.  for  the  repayment  of 
•a  advance  to  be  made  in  the  shape  of  a  draft  at 
three  monthii  The  adyanee  was  made  by  an  imme- 
diate paymeiit]  and  it  was  held  that  the  surety  was 
discharged. 

The  reason  for  the  hile  which  prohibits  a  surety 
to  be  holden  simply  because  the  alteration  was  not 
ihjurious  to  him — Vi2. :  that  his  assent  to  be  surety 
upon  the  alteted  ligreement  is  needed  to  constitute 
him  olie-^is  equdlly  rSHd  to  forbid  that  he  should 
be  holden  because  Hie  ihbdiAcation  is  thought  id 
tend  to  his  benefit;  except  ihdeed  that  there  will  be 
eases  in  which  the  fact  that  it  was  beneficial  may  aid 
other  drcttmstaneeH  to  satisfy  the  Juiy  of  Uie  fact 
of  asseiit  This  pHudpM  fai  unafibctod  by  the  seo- 
^n  in  the  ¥itt 

OaseA  enforcing  tte  gesend  rule  that  modifications 
of  tiie  principalis  contrket  Will  discharge  the  surety, 
in  whieh  the  jmrliiCuUir  (juMtion  of  injuiy  or  benefit 
to  the  surety  frotd  t^  idiange  did  not  arise,  are 
BathboM  «j  Warren,  lO  Jbkiu,^  587 ;  Bangs  v.  Strong, 
7  mu^  350,  afllnning  8»  0.,  10  Ftidge^  11 ;  Ck>]eman  v. 
Wattie,  6  iC  r.,  44 

The  decisions  hi  33iofeldt  v.  austm  (3  £  D.  AmO, 
t1%  and'Ogdea  «.  Saddetson  (3  td,  166X  rest  upon  the 
groond  that  the  negetiatidns  between  the  credited 
and  the  principal  debtor  had  nerer  reached  the  point 
of  a  binding  a|;reeaient  dhanghig  the  original  obli- 
gation. 

*  Be^iiolds  V.  Wardj  5  Wend^  Ml ;  Hall  v.  Constant,  8 

EaU^  186;  Mm  e.  NittncetiAcs,  11  Wenti,  312,  aff'g 
a  0.,  8  i^Mfts,  614;  Kdwsam  v.  Finch,  36  Bar^ 
176. 

*  Bangs  p.  Strong,  7  HiUi  260,  aff'g  a  a,  10  Paige,  IL 

*  HaU  V.  Oonstant,  B  Bull,  186;  Vilas  v,  Jones,  1  JV:  T. 

374,  ai&rming  a  a,  10  Faifet  76;  Bower  «.  Teir- 
mann,  3  Jknw,  378. 
'  Smith  «.  Tewnasnd,  25  K  7^  479;  Hufffauin  v  Hulburt, 
18  WeiuL^  377;  Draper  v.  Tresoott,  29  Barb^  401 ; 
Henderson  v.  Marvin,  81  Barb^  297 ;  Hart  v.  Hud- 
son, 6  DMer,  294 ;  Grose  «.  Sprigg,  2  Mam.  dt  G^ 
113;  Bank  of  Ireland  v,  Beresford,  6  Dew,  233; 
Oombe  v.  Woolf,  8  Bmg.,  166;  Manuf.  k  Mech.  Bk. 
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V.  Bank  of  Penna^  t  TTatti  <fe  iSL,  335;  ICcGomb  «. 
Kittridge,  14  Ohio,  348;  Brigham  v.  Wentworth,  11 
Ckuh.,  123;  Gieelyv.  Dow,  2  ifefe.,  176;  Fowler  v. 
Brooks.  13  ^  ^.,  240;  Uhler  v.  Applegate,  26  Penn, 
St^  140;  Lime  Bock  Bank  v.  BlaUett,  34  Me.,  547; 
porlon  9.  Christie,  39  Barb.,  610;  and  compare 
Wright  V.  Storra,  6  Bow,,  600 ;  Taylor  v.  Alien,  36 
Barb.,  294. 

It  has  been  held  that  a  aera  ooyenant  n^  iotm 
the  debtor,  reserving  the  right  to  sue  tlie  sureties, 
does  not  discharge  them  (Price  v.  Barker,  4  R  it  B., 
760;  Kearsleyo.  Gole,  16  JK  A  W.,  128;  see  Soliier 
V.  Loring,  6  Gush.,  644).  As  an  original  question, 
however,  the  propriety  of  this  exception  has  been 
doubted.  And  the  contrary  was  held  in  Austin  v. 
Dorwin,  21  Verm.,  38 ;  Dickerson  v.  Commissioners, 
Ac.,  6  /nd,  128.  See,  however,  Hubbell  v.  Carpenter, 
5  ^.  r.,  171.  An  agreement  between  the  creditor 
and  a  third  person  to  give  time  to  the  debtor,  does 
not  discharge  the  snretj  (Frazer  v.  Jordan,  S  EL  A 
Bl.,  303). 

■ 

§1552.  A  promise  by  a  creditor,  which  for  any  tow 
cause  is  void,  or  voidable  by  him  at  bis  option,  does 
not  alter  the  obligation  or  suspend  or  impair  the 
remedy,  within  the  meaning  of  the  last  section. 

Hall  V.  Constant,  2  HaU,  185 ;  Bangs  v.  Strong,  10  Paige, 
11;  TQas  v.  Jones,  I  Ni  T.,  274;  compare  Draper  v. 
Tresoott,  29  Barb.,  401 ;  also  Kellogg  v.  Olmsted,  26 
N.  F.,  189.  In  the  last  mentioned  case  it  is  held  that 
a  promise  by  a  debtor  that  he  will  not  pay  a  debt,  then 
overdue,  until  a  future  day  named,  and  that  he  will 
then  pay  the  same  with  interest,  is  net  a  good  oon** 
wderation  for  a  promise  by  the  ereditor  to  extend  the 
time  for  payment. 

§  1553.  The  rescission  of  an  agreement  altering  BeKiuion 
the  original  obligation  of  a  debtor,  or  impairing  the  tion. 
remedy  of  a  creditor,  does  not  restore  the  liability  of 
a  guarantor  who  has  been  exonerated  by  such  agree- 
ment. 

Dewey  v.  Reed,  40  Barb,,  16 ;  see  Bonar  v.  Macdonald, 
B  ff,of  L,  008,,  227. 


S  1554.  The  acceptance,  by  a  creditor,  of  any  Part  per- 
thing  in  partial  satisfaction  of  an  obligation,  reduces  *^™^^ 
the  obligation  of  a  guarantor  thereof,  in  the  same 
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Delay  of 
creditor 
does  not 
diBchaise 
guarantor. 


Gnaraotor 
indemnifted 
by  the 
debtor 
not  exone- 
rated. 


Discbarse 
of  principal 
by  act  of 
law  does 
not  die- 
charge 
gnarantor. 


measure  as  that  of  the  priucipal,  but  does  uot  other- 
wise affect  it. 

To  this  extent  the  doctriae  of  Ogden  «.  Rowe  (see  note 
to  section  1561)  may  be  admitted.  See  also  Ellis 
V.  McOormick,  1  BiU.,  313. 

S  1555.  Mere  delay  on  the  part  of  a  creditor  to 
proceed  against  the  principal,  or  to  enforce  any  other 
remedy,  does  not  exonerate  a  guarantor. 

Williams  v.  Townsend,  1  Bosw^  411;  Albany  Dotcb 
Church  V.  Vedder,  14  Wend.^  166;  Sailly  v.  Elmore,  2 
Faige^  407 ;  Daniels  v.  Patterson,  3  N.  Y^  47 ;  Schroep- 
pell  V.  Shaw,  3  N.  r.,  446,  aff'g  S.  C,  5  Barh^  580; 
Goldsmith  v.  Brown,  35  Barb.,  484;  Miller  9.  Stem,  3 
Penn.  St^  286;  Shook  v.  State,  6  IntL,  113;  Nichols  v. 
McDowell,  14  £.  Monr.j  6 ;  Hoyt  v.  French,  4  Fbtter 
[2l,K]j  198;  Hunter  v.  Jett^  4  Rand.,  104;  Sawjer 
V.  Patterson,  11  Ala.  [M  iS:],  623;  Clarke  Ck>.  v.  Coving- 
ton, 26  ARsa.,  470;  Hunt  v.  Bridgham,  2  Pick.,  581. 

§  1556.  A  guarantor,  who  has  been  indemnified  by 
the  principal,  is  liable  to  the  creditor  to  the  extent 
of  the  indemnity,  notwithstanding  that  the  creditor, 
without  the  assent  of  the  guarantor,  may  have  modi- 
fled  the  contract  or  released  the  principal. 

Moore  v,  Paine,  12  Wend,,  123;  Pratt  v.  Adams,  7  FHage* 
616;  Ten  Eyck  v.  Holmes,  3  Saiuff.  CK,  428;  Smith 
V.  Steele,  26  Venn.,  427. 

%  1557.  A  guarantor  is  not  exonerated  by  the  dis- 
charge of  his  principal  by  operation  of  law,  without 
the  intervention  or  omission  of  the  creditor. 

Bowery  Savings  Bank  v.  Clinton,  2  Sandf.^  113;  Storm  lb 
Waddell,  2  Sandf.  Oh^  494. 
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OHAPTBE  n. 

SUBBTYSHIP. 

Abtiou     L  Who  are  sureties. 

IL  Liabili^  of  sureties. 
IIL  Rights  of  sureties. 
IT.  Rights  of  creditors 

y.  Letter  of  credit 


ARTICLE  L 

WHO  ARB  BUBJCXXBCU 

SionoK  1558.  Sureij,  what 

1659.  Apparent  principal  insj  show  that  he  is  sure^. 

S  1558.  A  surety  is  one  who,  at  the  request  of  ^^* 
another,  and  for  the  purpose  of  securing  to  him  a 
benefit,^  becomes  responsible  for  the  performance  by 
the  latter  of  some  act  in  favor  of  a  third  person,  or 
hypothecates  property  as  security  therefor.* 

'  The  common  definition  of  a  surety  (see  Webeter^s, 
Wharton's  and  Burrill's  Dictionaries),  cannot  be  di»- 
tinguished  flrom  that  of  a  guarantor,  and  dearly 
covers  the  case  of  an  indorser.  But  an  indorser  is 
not  necessarily  a  surety  (Pitts  v.  Congdon,  2  If.  T^ 
352 ;  Hurd  v.  Little,  1'2  JAiM.,  502),  nor  is  a  guarantor, 
although  their  rights  are  in  some  important  rAipects 
alike. 

The  distinction  between  a  surety  and  a  mere 
guarantor  is,  that  the  former  enters  into  the  con- 
tract primarily  for  the  benefit  of  the  debtor,  while 
with  the  latter  the  benefit  of  the  principal  debtor 
is  no  material  part  of  the  inducement  to  him  to  con- 
tract 

'Vartie  t.  Underwood,  18  Barb.,  561;  Qahn  v.  Niem- 
cewicz,  11  Wend.,  312 ;  3  Paige,  614. 

S  1559.  One  who  appears  to  be  a  principal,  whether  Apparent 

principal 

by  the  terms  of  a  written  instrument,  or  otherwise,  gg^^iT 
may  show  that  he  is  in  fact  a  surety,  except  as  against  '^^'^* 
persons  who  have  acted  on  the  faith  of  Us  apparent 
character  of  principal. 


468  THE  CIVIL  CODE 


So  held  aB  between  the  parties  themselyes  (Rouse  ft 
Whited,  25  K  7^  170;  Barry  v.  Ransom,  12  id^  446; 
Griffiths  V.  Bead,  21  Wend.,  602);  and  so  as  to  third 
persons  in  equity  (Hollier  v.  Byre,  9  C^k  dk  fhL^  1 ; 
Dayiesf.  Stsiobanic,  6  Jk  0.^  M.  dt  G^  679).  At  commoD 
law,  the  rule  excluding  oral  evidence  to  vary  a  wiittea 
oontract  ezoluded  evidenoe  to  «how  that  the  apparent 
principal  was  a  surety  (Harrison  v.  Courtauld,  3  jBL  ^ 
Ad^  B6;  Fentumtr.  Pocock,  6  Thuni.,  192;  see,  how- 
ever, Artcher  v.  Douglass,  6  Denio^  509);  and  upon 
the  Attthority  of  these  cases  alone — the  decisions  in 
equity  not  being  cited  by  counsel  on  either  side — the 
same  rule  has  been  followed  in  a  recent  case  in  this 
state  (Howard  Banking  Co.  v.  Welchman,  6  Amv., 
280).  The  (Visien  of  law  and  equity  in  this  state  has 
superseded  the  common  law  rule.  In  England,  since 
equitable  delbnses  havo  been  admitted  in  common  law 
opurts,  the  equitable  rule  has  been  followed  and  defined 
as  in  the  text,  by  all  the  judges  (Pooley  v.  Harradioe, 
*J  SlABLj4B\;  Oreenough «.  HcOlelland,  2ElikELt 
424;  6  Jur,  [N,  &l  772;  30  X.  J.  [Q.  A],  15;  Taylor 
«•  Burgess,  5  Mtrbt  A  N»  \\  And  see  BCohawk 
and  Hudson  River  R.  R.  Co.  v.  Costigan,  il  jS!ebi4^. 
Ch.,  306 ;  Artcher  v.  Douglass,  5  Denio,  509.  Compare 
Casey  V,  Brabason,  ID  Ahb,  Pr.,  368 ;  Gahn  «.  Niemoe- 
wicz,  11  WauL,  S12;  12woodt».  Diefendorf,  5  Bm^^ 
398;  Chester  v.  Bank  of  Kingston,  16  Ni  T^  336. 
The  same  rule  is  established  in  Massachusetts  (Weston 
«.  Chamberlain,  7  OiufUy  404;  Carpenter  v.  Slog,  9 
^U  .,  511;  Ear  is  «.  Brook* ,  21  Pick.,  'i»6.) 


ARTICLE  n. 

LIABILITY   OF  SURETIES. 

SEOnON  1560.  Limit  of  surety's  obligation. 

1561.  Rules  of  interpretation. 

1562.  Judgment  against  surety  does  not  alter  the  relattoo. 

1563.  Surety  exonerated  by  performance  or  offer  of  performanoa. 

1564.  Surety  discharged  by  certain  acts  of  the  creditor. 

Limit  of         g  1560.  A  surety  cannot  be  held  beyond  the  ex- 
obiigation.    press  terms  of  his  contract,^  and  if  such  contract  pre- 
scribes a  penalty  for  its  breacbt  he  cannot  in  any 
case  be  liable  for  more  than  the  penalty.' 

'  Ludlow  V.  Simond,  2  Oa.  Ou.,  1 ;  Walih  «.  BaOie,  10 
JoTuu.,  180;  Penoyer  v.  Watson,  16  id,  100;  see 
also  ManhatUn  (xas  Light  Co.  v.  Ely,  39  JBarh^  174* 
25  How.  Pr.,  237. 


OP  THE  STATE  OP  NEW  YORK.  469 

*  Olarkn.  Bu8h,  3  ONfi,  151 ;  Tnaiion  v.  Cramer,  3  Souffk^ 
498;  see  Fairlie  v,  Lawton,  6  Om^  424 ;  Rayner  v. 
Olark,  V  BatL,  681;  Diokarioii  v.  Ckwk,  3  Dtiar, 
324. 

S  1661.  In  interpreting  the  tesms  of  a  contract  of  roim  or 
suretyship,  the  same  rules  are  to  be  observed  as  in  tum. 
the  case  of  other  contracts. 

Gates  «.  McKea»  13  M  K,  238.  See  also  Buggies  v.  Hoi- 
den,  3  Wend,,  216;  Rochester  City  Bank  v.  Elwood, 
21  X  Z,  88. 

§  1662.  Notwithstanding  the  recovery  of  judgment  f]j^«&^ 
by  a  creditor  against  a  surety,  the  latter  still  occupies  ^^^^ 
the  relation  of  surety.  uST*** 

Lafarge  v.  Herter,  11  Barhj  169;  and  see  S.  C,  9  Ni  F., 
241;  Hnbbellv.  Garpeater,  6  Barb,,  680;  and  see  S. 
a,  6M  1%  171;  oompare  Bangs  v.  Strong,  7  JSiZZ,  250; 
SahroeppeU  v.  Shaw,  3  N,  F.,  446;  aff'g  &  C,  6  Barb^ 
680;  Bay  v.  TalloMMlgB,  6  Johns,  Ch.,  306;  Boughton 
V.  Bank  of  Orleans,  2  Barb.  GIl,  468 ;  rey*g  &  C,  2 
ii»  484;  Storms  v.  Thorn,  3  Barb,,  314  But  see,  to 
the  oontraiy,  Jenkins  v.  Bobertaon,  2  Drewry,  361. 

S  1563.  Perfarmanee  of  the  principal  obligation,  or  suety 
an  oflfer  of  such  performance,  duly  made,  whether  by  hy^pjjj 
the  principal*  or  by  another  person,*  exonerates  a  JJ^*^?' 


surety. 

*  Elmendorph  v.  Tappen,  6  JohiM.,  176. 

*  This  rule  seems  Just,  though  not  fUlly  sup^iorted  bj  any 

express  decision.  As  between  the  creditor  and  the 
principal  debtor,  the  former  is  not  bound  to  aooept 
payment  from  a  stranger,  but  as  respects  the  surety, 

he  ought  to  do  so. 

* 

S  1564.  A  surety  is  exonerated :  surety    . 


creditor. 


^  aiicbarffea 

1.  In  like  manner  with  a  guarantor:  muot^ 

2.  To  the  extent  to  which  he  is  prejudiced  by  any 
act  of  the  creditor  which  would  naturally  prove 
iBJurious  to  the  remedies  of  the  surety  or  inconsis- 
tent with  his  rights,*  or  which  lessens  his  security  f 
or, 

3.  To  the  extent  to  which  he  is  prejudiced  by  an 
omission  of  the  creditor  to  do  anything,  when  re- 
quired by  the  surety,  which  it  is  bis  duty  to  do.' 
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*  Schroeppell  v.  Shaw,  3  y.  F.,  446,  aff'g  8. 0..  5  Bmh^  68a 
'  Gen.  Steam  Nay.  Co.  v.  Bolt,  6  a  A  [M  S.l  560; 

Pledge  V.  Bum,  K  R.  V.  Jahns.^  663. 
'  The  rule  in  this  state  is  that  if  a  surety  requests  the 
creditor  to  proceed  against  the  principal  at  a  time 
when  the  latter  is  Bolrent,  and  the  creditor  neglects 
so  to  do,  and  the  principal  subsequently  becomes 
insolvent,  the  surety  is  exonerated  (King  v.  Baldwin, 
17  Johns,t  384;  Remsen  v.  Beekman,  25  K  T^  652). 
And  in  the  last  mentioned  case  it  is  held  that  want 
of  notioe  to  the  creditor  of  facts  tending  to  show 
that  the  delay  was  likely  to  prove  ii^furioufl  to  the 
surety,  makes  no  difference. 

It  has  been  said,  in  some  cases,  that  a  creditor  is 
bound  to  deal  in  the  highest  good  faith  with  a  soratj, 
and  must,  if  consulted  by  one  intending  to  become  a 
surety  for  any  daim  of  such  creditor,  actual  or  possi- 
ble, make  a  full  disclosure  to  him  of  all  circumstances 
which  would  be  likely  to  affect  his  determination 
(Owen  V,  Homan,  3  )iiaea.  A  A,  378;  see  Baflton 
V.  Mathews,  10  Clark  A  F^  934;  Pidcock  v.  Bishq^ 
3  A  <fc  CV.,  606;  Etting  v.  Bank  of  U.  S.,  11  TTAeat, 
69);  but  on  a  review  of  most  of  these  authorities, 
this  doctrine  has  been  denied  (North  British  Ins.  Ga 
V.  Llojd,  10  Bnk,^  628;  Pledge  v.  Buss,  RKV. 
Johns.^  663 ;  see  Hamilton  v,  Watson,  12  Clark  A  F^ 
109;  Wythes  v,  Labouchere,  6  Jur.  [if.  &\  499). 


ARTICLE  m. 

BIGHTS  OF  SVBSTIBS. 

SsonoK  1665.  Surety  has  rights  of  guarantor. 

1666.  Surety  may  require  the  creditor  to  proceed  against  the 

principal. 

1667.  Surety  may  compel  principal  to  perform  obligation,  when 

due. 

1668.  A  principal  bound  to  reimburse  his  surety. 

1669.  The  surety  acquires  the  right  of  the  creditor. 

1570.  Surety  entitled  co  benefit  of  securities  held  by  creditor. 

1571.  The  property  of  principal  to  be  taken  first. 

righto  o*?*       S  1565.  A  surety  has  all  the  rights  of  a  guaraDtor, 
guarantor,    ^ijethei  he  becoiDes  personally  responsible  or  not 

Vartie  t;.  Underwood,    18  Barb.^  561;   Gahn  v,  Niem- 
cuwicz,  11  Wtnd.^  512. 

feqSiJe'thJ       S  1566.  A  surcty  may  require  his  creditor  to  pto- 
crediiorto    ^q^^^  agaiiist  the  principal,  or  to  pursue  any  other 
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remedy  in  his  power  which  the  surety  cannot  him-  pjjSJ? the 
self  pursue,  and  which  would  lighten  his  burden ;  principal. 
and  if  in  such  case  the  creditor  neglects  to  do  so,  the 
snrety  is  exonerated  to  the  extent  to  which  he  is 
thereby  prejudiced. 

This  is  the  settled  rule  in  this  state  (Kemsen  v.  Beekman, 
25  y.  Z,  562;  Pain  v.  Packard,  13  Johna.^  174;  King 
V.  Baldwin,  17  Johns^  384,  reversing  S.  C,  2  Johns.  Ch^ 
554;  see  Fulton  9.  Matthews,  15  JoAfw.,  433 ;  Valen- 
tine V.  Farriogton,  2  Edw.^  53 ;  Warner  v.  Beardslej,  8 
Wwd.,  196;  Schroeppell  v.  Shaw,  3  ^:  F,  446,  affirm- 
ing S.  C,  5  Baarh.^  580).  There  is  some  variance  on 
this  question,  in  the  decisions  of  other  states  (see  to 
same  effect  Wetzel  v.  Sponsler,  18  Penn,  5t,  460; 
Johnston  t;.  Thompson,  4  Watta^  446 ;  State  v.  Reynolds, 
3  Mo.y  95 ;  Hogaboom  v.  Elerrick,  4  Verm.^  131 ;  and  to 
the  contrary.  Bellows  t;  Lovell,  5  i\c*.,  307 ;  Davis  v. 
Huggins,  3  N.  K,  231). 

The  well  settled  rule  that  mere  delay  by  the  creditor  to 
pursue  the  principal  does  not  discharge  the  surety,  is 
recognized  by  section  1555  above. 

5  1567.  A  surety  may  compel  his  principal  to  per-  snrety  may 
form  the  obligation  when  due.  ^j^Sfpai 

to  perform 
Banelaugh  v.  Hayes,  1  Vem,^  190 ;  see  Champion  v.  Brown,    obligation 

6  JohM,  Oh,^  398 ;  Antrobus  v.  Davidson,  3  Merio,t  569, 

578 ;  Padwiek  v,  Stanley,  9  Hare,  627. 

S  1568.  If  a  surety  satisfies  the  principal  obliga-  a  principal 
tioDt  or  any  part  thereof,  whether  with  or  without  ^ba?M  ut 
legal  proceedings,^  the  principal  is  bound  to  reim-  *"**^' 
barse  what  he  has  disbursed,'  including  necessary 
costs  and  expenses^;  but  the  surety  has  no  claim  for 
reimbursement  against  other  persons,  though  they 
may  have  been  benefited  by  his  ax;t,  except  as  pre- 
ficribed  by  the  next  section.^ 

'  Mauri  i;.  Heffeman,  13  Johns.^  58 ;  Yechte  v.  BrowneU, 
8  Paige,  212. 

■  Bonney  v.  Seely,  2  Wend,  481 ;  Hunt  t;.  Amidon,  4  HiU, 
346;  Jones  ti.  Steinburgh,  1  Barb.  Oh.,  250;  Cobb  v, 
Titus,  10  K  K,  198;  Hunt  v.  Amidon,  4  HUl,  345; 
Seely  v.  Ohamplain,  4  Johns,,  461. 

'  Laws  of  1858,  506,  c^  314,  §  3.  The  language  of  that 
act  is  somewhat  broader  than  that  employed  in  the 
text,  vis. :  '*  That  any  indorser  or  other  surety, 
and  any  assignee,  executor,  administrator  or  other 
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trustee,  shall  be  entitled  to  and  fiHowed  to  recorer 
from  his  principal  or  cestui  que  trust,  all  necessary 
and  reasonable  costs  and  expenses,  paid  or  incurred 
by  him  in  good  faith,  as  surety  or  trastee,  in  tint 
ptosecution  or  defense  in  good  faith  of  any  action  by 
or  against  any  assignee,  executor,  administrator  or 
other  trustee  as  such."  Previous  to  that  act  the 
decisions  in  this  state  were  to  the  effect  that  a  surety 
who  had  been  compelled  to  pay  the  debt,  might 
recover  from  his  principal  the  costs  of  the  suit  for 
the  collection  of  it  (Elwood  v,  Diefendorf;  5  Barb^ 
398;  Baher  v.  Martin,  3  Barb.,  694);  provided  no 
defense  was  interposed  by  the  surety,  but  the  costs 
claimed  were  the  mere  ordinary  costs  of  a  suit  not 
litigated.  But  that  he  could  not  recover  costs 
when  he  put  the  party  to  a  useless  expense  by 
defending  an  action  which  he  ought  not  to  have 
defended,  and  should  be  allowed  in  such  a  case 
only  the  costs  of  a  judgment  by  default  (Holmea 
V.  Weed,  24  Barb^  646;  see  Hay  den  v.  Cabot,  H 
Mass.^  169). 

Th«^w^  S  1569.  A  surety,  upon  satisfying  the  obligation 
Seo^tor  ^^  *^^  principal,  is  entitled  to  enforce  every  lemedy 
which  the  creditor  then  has  against  the  principal,  to 
the  extent  oi  reimbursing  what  he  has  expended;^ 
and  also  to  require  all  his  co-sureties  to  contribute 
thereto,  without  regard  to  the  order  of  time  in  which 
they  became  such.* 

'Hayes  v.  Ward,  4  Johns.  Ch.^  128;  Bullock  «.  Beyd, 
Soffm^  294;  Van  Horne  v,  Bverson,  13  Btr^.,  626; 
Ouyler  v.  Ensworth,  6  Pcrige,  32;  K.  Y.  State  Bank 
v.  Fletcher,  6  Wencit  85. 

»  Norton  t;.  Coons,  3  Dentb,  130;  aff'd,  6  N.  K,  33;  coo- 
pare  Harris  v.  Warner,  13  WeruL^  400. 


Surety 
entitled  to 
benefit  of 
■ecnrlties 
held  by 
creditor* 


§  1570.  A  surety  is  entitled  to  the  b^iefit  <tf  every 
security  for  the  performance  of  the  principal  obligar 
tion,  held  by  the  creditor,^  or  by  a  co-surety,*  at  the 
time  of  entering  into  the  contract  of  suretyship,*  or 
acquired  by  him  afterwards,'  whether  the  surety  was 
aware  of  the  security  or  not.* 

1  Stirling  v.  Forrester,  3  Bltgli,  675,  690;  Aldrichv.  Cooper, 

8  V5».,  381. 
'  Ramsey  v.  Lewis,  80  Bar6.,  403. 

*  Pledge  V.  Buss,  K  R  V.  JdhnB.^  663. 

*  Pearl  v.  Deacon.  24  Beow.,  186. 
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5  1571.  Wheuever  property  of  a  surety  is  hypothe-  J^*,P'g£3: 

cated  with  property  of  the  principal,  the  surety  is  gk^  Jrtt. 
entitled  to  have  the  property  of  the  principal  first 
applied  to  the  discharge  of  the  obligation. 

Yartie  v.  Underwood,  18  Barb.,  561.  For  an  explanation 
of  the  use  of  the  word  "hypothecated}"  aee  note  to 
§1608. 


ARTIOLE  17. 

BIGHTS  OT  CSEBITORB. 

BionOH  1572.  Creditor  entitled  to  benoflt  of  peouintiea  held  by  stire^* 

S  1572.  A  creditor  is  entitled  to  the  benefit  of  every-  creditor 

^^  *       entitled  to 

thing  which  a  surety  has  received  from  the  debtor  by  JJJjJJJJiJi 
way  of  security  for  the  performance  of  the  obliga-  jj'^^f 
tion  ;  and  may,  upon  the  maturity  of  the  obligation, 
compel  the  application  of  such  security  to  its  satis- 
faction. 

Vail  V.  Foeter,  4  Ni  Z,  dl2;  Martin  v,  Campbell,  29 
Barh.^  188;  Pratt  v.  Adams,  1  Paige,  615;  Ten  Eyck 
V,  Holmes,  3  Sandf,  Ch,  428 ;  Lea  v.  Hinton,  bDe  0, 
M  A  a^  828;  Wright «.  Korley,  U  F#0.,  10.  This  is 
so,  whether  the  creditor  has  knowledge  of  the  seouritiy 
or  not  (Kramer's  Appeal,  37  Pcnn,  St,  ^l). 


ARTICLE  V. 

LETTBB  OF  CRBDIT. 

Saanov  1573.  Letter  of  credit,  what 
1574.  How  addressed. 

1576.  Llabmty  of  the  wrfter. 

1676.  Letters  of  credit  ekher  general  or  speoU. 

1577.  Nature  of  general  letter  of  credit 

1578.  Extent  of  general  letter  of  credit 

.  1579.  A  letter  of  credit  may  be  a  continuing  guaranty. 

1580.  When  notice  to  the  writer  necessary. 

1581.  The  credit  giren  must  agree  with  the  terms  of  the  letter, 

S1573.  A  letter  of  credit  is  a  written  instrument,  Letter  off 
credit, 

addressed  by  one  person  to  another^  requesting  the  what 

60 
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How  ad- 
dressed. 


Liability  of 
the  writer. 


latter  to  give  credit  to  the  person  in  whose  favor  it  is 
drawn. 

S  1574.  A  lette^  of  credit  may  be  addressed  to 
several  persons  in  succession. 

g  1575.  The  writer  of  a  letter  of  credit  is,  upon 
the  default  of  the  debtor,  liable  to  those  who  gave 
credit  in  compliance  with  its  terms. 


Letter  of 
credit 


■pedaU 


S  1576.  A  letter  of  credit  is  either  general  or  spe 
Jajor'**"*"  cial.    When  the  request^  for  credit,  in  a  letter,  is 
addressed  to  specified  persons  by  name  or  descrip- 
tion, the  letter  is  special.    All  other  letters  of  credit 
are  general.* 

^  That  the  mere  fact  of  the  letter  being  addressed  to  a 
particular  person  does  not  make  it  a  special  letter 
see  Benedict  v.  Sherril)  {SiU  A  D,  St^ap^  219); 
where  a  letter  guarantying  the  pajment  of  audi 
debts  as  the  bearer  might  contract  for  the  purchase 
of  goods,  was  held  a  general  letter,  though  addressed 
to  a  particular  person. 

■Union Bank  «.  Coster,  3  K  r«,  203;  affirming  &  C,  1 
Sanc^.^  563. 


Nature  of 
general 
letter  of 
credit. 


Extent  of 

{general 
Gtter  of 
credit. 


A  letter  of 
credit  may 
beacon- 
tinafng 
guaranty. 


§  1577.  A  general  letter  of  credit  gives  any  person 
to  whom  it  may  be  shown,  authority  to  comply  with 
its  request,  and  by  his  so  doing  it  becomes,  as  to  him, 
of  the  same  effect  as  if  addressed  to  him  by  name. 

g  1578.  Several  persons  may  successively  give 
credit  upon  a  general  letter. 

Union  Bank  v.  Coster,  3  N.  F.,  203;  aff'g  8.  C,  1  Stauff^ 
563. 

g  1579.  If  the  parties  to  a  letter  of  credit  appear 
by  its  terms  to  contemplate  a  course  of  future  deal- 
ing between  the  parties,  it  is  not  exhausted  by  giving 
a  credit,  even  to  the  amount  limited  by  the  letter, 
which  is  subsequently  reduced  or  satisfied  by  pay- 
ments made  by  the  debtor ;  but  is  to  be  deemed  a 
continuing  guaranty. 

Gates  V.  McKee,  13  ^.  F.,  232;  and  compare  Fellows  « 
Pfentiss,  3  DeniOf  612. 
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5  1580.  The  writer  of  a  letter  of  credit  is  liable  for  J|^«  ^ 
credit  given  upon  it  without  notice  to  him,  unless  n^J^nMy[ 
its  terms  express  or  imply  the  necessity  of  giving 
notice. 

Whitney  v,  Groot,  24  WeiuJL,  82 ;  Union  Bank  v.  Coster, 
3  N.  7,,  203;  aff'g  a  C,  1  Sandf.,  563;  Douglass  v. 
Howland,  24  Wend.,  35 ;  Smith  v.  Dann,  6  EiU,  543. 

g  1581.  If  a  letter  of  credit  prescribes  the  persons  JJ^f^J^^**^ 
by  whom,  or  the  mode  in  which,  the  credit  is  to  be  ffj^^^fii 
given,  or  the  term  of  credit,  or  limits  the  amount  *"*•  **^'**'- 
thereof,  the  writer  is  not  bound  except  for  trans- 
actions which,  in  these  respects,  conform  strictly  to 
the  terms  of  the  letter. 

Birckhead  v.  Brown,  5  EiUt  634»  affirmed,  2  Denio,  376. 

No  other  person  tlian  the  one  to  whom  a  special  letter 
of  credit  is  addressed,  can,  bj  acting  upon  it,  create 
anj  obligation  against  the  writer  (Birckhead  v.  Brown, 
6  HH  634;  affirmed,  2  Dmio,  375;  Bobbins  v.  Bing- 
ham, 4  Johns.,  476;  Walsh  v.  Bailie,  10  tdL,  180).  If 
a  special  letter  is  addressed  to  several  Jointly,  the 
credit  must  be  given  by  all,  or  the  writer  is  not  liable 
(Penoyer  «.  Watson,  16  JoJvm.,  100).  The  person 
to  whom  a  special  letter  is  addressed  cannot  render 
the  writer  liable  upon  it  by  procuring  strangers  to  give 
credit  to  the  holder  of  it  (RobbinA  v.  Bingham,  4  Johna^ 
476;  Walsh  v.  Bailie,  10  itf.,  180).  A  guaranty  for  six 
months*  credit  does  not  cover  a  four  months'  credit 
(Leeds  «.  Dunn,  10  K.  T,  476). 
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TITLE  XIV. 

LIEN. 

Chaptib  L  Lieos  in  general. 

IT.  Mortgage. 
IIL  FMgei 
IV.  Bottomry. 

V.  Respondentia. 
Vr.  Other  liens. 
ilL  Stoppage  in  transit 

Although  the  arrangement  of  this  subject  is  noTel^  tb* 
oommiasioDers  believe  that  its  propriety  and  advantages 
wtU  be  perceived  at  a  glanoe.  Mortgages  are  Iien% 
and,  under  the  provisions  of  this  Code,  nothing  more. 
They  are  subject  therefore  to  all  the  genera]  rules  of 
liens. 


OHAPTBB  L 

LIENS  IN   GENERAL. 

AsnoLB  L  Definition  of  liens. 

ir.  Creation  of  liens, 
m.  Eflbct  of  liens. 
rv.  Priority  of  liens. 

y.  Redemption  from  lieni* 
YL  Extinction  of  liens. 


ARTICLE  L 

DEFINITION  07  LnENS. 

■■onoir  1582.  lien,  what 

1683.  Liens,  general  or  special. 

1684  General  lien,  what 

1586.  Special  lien,  what 

1586.  Contracts  subject  to  provisions  of  this  chapter. 

Lien,  wiiai  g  1682.  A  lien  is  a  charge  imposed  npon  8x>eciflo 
property,  by  which  it  is  made  security  for  the  per- 
formance of  an  act. 
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A  lien  is  oommonlj  defined  as  •  right  to  retain  posBea- 
sion  of  A  specific  things  until  some  charge  attached 
to  it  is  satisfied  (Story  Eq,  Jur,^  §  506;  3  Paara, 
ConL,  bik  «d,  234).  This  definition  is  a  very  narrow 
one,  and  applicable  only  to  common  law  liens,  ezduaiye 
of  mortgages,  bottomrj  and  roapoDdentia  boodfl.  M 

In  equity,  posaessiiMi  was  not  esaentiaL  Th^re  might  be 
an  equitable  lien  upon  a  fnnd  or  sul^eet  in  the  hands 
of  another,  whidi  could  be  maintained  and  enforced 
without  the  Holer's  having  possession,  if  the  identity 
of  the  subjeqt  coidd  be  distinctly  traced  (Grinnell  v. 
Suydam,  3  Sandf.^  13^.  The  commissioners  wish  to 
preserye,  under  one  name,  both  the  common  law  and 
the  equitable  lie.n9,  «^d  have  aougbft  to;  brizig  under 
one  head  all  the  general  principles  which  affect  liens 
by  possession  or  mortgage. 

%  1583.  Liens  are  either  general  or  special.  Lime, 

spedal. 

S  1584.  A  cpeneral  lien  is  one  which  the  holder  oeneni 
thereof  is  entitled  to  enforce  as  a  seconty  for  the 
performance  of  all  the  obligations,  or  all  of  a  par- 
ticular class  of  obligations,  which  exist  in  his  favor 
against  the  owner  of  the  proi)erty. 

See  McFarland  v.  Wheeler,  26  Wend^  46*7 ;  Qoughton  «. 
Matthews,  8  Bos.  di  P.,  486. 

S  1585.  A  special  lien  is  one  which  the  holder  special 

«  _  _  ,  «  ,  lien,  what 

thereof  can  enforce  (»ily  as  Becunty  for  the  per- 
formance of  a  particular  act  or  obligation,^  and  of 
sueh  obligations  m  m%y  be  incidental  thereto.' 

*  KcFirland  «.  Wheeler;  26  Weni^  467. 

*  Where  the  holder  of  a  special  lien  is  compelled  to  satisfy 

a  prior  Hen  for  hia  own  protection,  he  may  enforce 
payment  of  the  amount  so  paid  by  him,  as  a  part  of 
the  claim  for  which  his  own  lien  exists  (Robinson  v, 
Ryan,  25  N.  K,  S20;  Bates  v,  Johnson,  K  R,  Y. 
Johna^  304.) 

g  1586.  Contracts  of  mortgage,  pledge,  bottomry  ^SSto 
or  respondentia,  are  subject  to  all  the  provisions  of  jp2to°°» 
this  chapter.  ^p*"- 
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ARTICLE  n. 


Lien,  bow 
cr6ftted» 


No  lien  for 
claim  not 
due. 


Lien  on 

ftiture 

interest 


CBBATION   OF  LIENS. 

SaonoH  168t.  Lien,  how  created. 

1688.  No  lien  for  claim  not  due.  . 

1689.  Lien  ou  Aiture  interest 

1690.  Lien  may  be  created  hy  contract 

S  1587.  A  lien  is  created : 

1.  By  contract  of  the  parties ;  or, 

2.  By  operation  of  law. 

§  1588.  No  lien  arises  by  mere  operation  of  law 
until  the  time  at  which  the  act  to  be  secured  thereby 
ought  to  be  performed. 

Foster  v.  Ooiby,  B  K  A  K^  705,  718. 

S  1589.  An  agreement  may  be  made  to  create  a 
lien  upon  property  not  yet  acquired  by  the  party 
agreeing  to  give  the  lien,  or  not  yet  in  existence. 
In  such  case  the  lien  agreed  for  attaches  from  the 
time  when  the  party  agreeing  to  give  it  acquires  an 
interest  in  the  thing,  to  the  extent  of  such  interest. 

Seymour  v,  Canandaigua  k  Niagara  Falls  K  R.  Oo.,  25 
Barb.,  284 :  but  compare  Oondennan  v.  SaaiA,  41  Barb^ 
404. 


uen  may        §  1590.  A  Ucu  may  be  created  by  contract,  to  take 
by  oontract  immediate  effect,  as  security  for  the  performance  of 
obligations  not  then  in  existence. 

Robinson  v.  Williams,  22  K  T^  380;  Murray  tr.  Barney, 
34  Barb.,  336 ;  Trusoott  v.  King,  6  Jf.  7^  147 ;  see 
Fassett  v.  Smith,  23  K,  7^  262. 


ARTICLE  m. 


EFFECT  OF  LIENS. 

fiMmON  1691.  Lien«  or  contract  for  lien,  transfers  no  Utie. 

1592.  Certain  oontracts,  void. 

1593.  Creation  of  lien  does  not  imply  personal  oUigatioii. 
1594  Extent  of  lien. 

1595.  Existence  of  lien  does  not  affect  the  right  of  creditor. 

1596.  Holder  of  lien  not  entitled  to  compensation. 
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§  1591.  Notwithstanding  au  agreenaent  to  the  con-  Lion,  or 
trary,  a  lien  or  a  contract  for  a  lien  transfers  no  title  gj^fj^ 
to  the  property  subject  to  the  lien.  "°  ""•• 

This  provision  is  in  aocordance  with  the  law  of  this 
state  in  respect  to  mortgages  of  real  property  (Kort- 
right  v.  Gady,  21  Ni  7.,  343,  364;  Stoddard  v.  Hart, 
23  tdL,  660;  Power  v.  Lester,  kl,  631;  Packer  v.  Roch. 
ft  S/r.  R.  R.  Co.,  17  ul,  295 ;  Runyan  v.  Mersereaa,  11 
John8.f  634).  In  respect  to  mortgages  of  personal 
property,  it  is  new.  By  the  present  law  such  a  mort* 
gage^  in  its  ordinary  form  of  a  grant  upon  condition, 
transfers  the  title  to  the  mortgagee  (see  Bank  of 
Rochester  v,  Jones,  4  N.  7.,  607 ;  Butler  v.  Miller,  1 
N.  r.,  496;  Hitchcock  t;.  Northwestern  Ins.  Co.,  26  icL, 
63;  South  worth  v.  Isham,  3  SawV-t  448;  Shuart  v. 
Taylor,  7  £bw.  Pr.,  251;  Fox  v.  Bums,  12  Barb.,  677). 
It  appears  to  t^e  commissioners  desirable  to  establish 
a  uniform  rule  upon  this  subject,  and  to  make  all 
mortgages  mere  liens  upon  property.  The  propriety 
of  the  rule,  in  respect  to  other  liens,  will  hardly  be 
questioned, 

3  1692.  All  contracts  for  the  forfeiture  of  property  oertata 
subject  to  a  lien,  in  satisfaction  of  the  obligation  ▼oi^ 
secured  thereby,  and  all  contracts  in  restraint  of  the 
right  of  redemption  from  a  lien,  are  void,^  except  in 
the  case  spedfled  in  section  946.* 

'  This  is  a  well  settled  rule  in  relation  to  a  iportgage  (see 
Clark  V.  Henry,  2  Oow.j  324 ;  Holdridge  v,  Gillespie, 
2  Johns.  CK,  30;  Kemsen  v.  Hay,  2  Edw^  636; 
Palmer  v.  Gumsey,  7  Wend.,  248).  The  general 
maxim  of  jurisprudence,  applicable  to  such  cases  is, 
"once  a  mortgage  always  a  mortgage"  (Compare 
Bell  V.  Mayor,  Ac,  of  New  York,  10  Paige,  49,  66; 
Bums  V.  Nevins,  27  Barb.,  493,  603). 

The  rule  also  applies  to  a  pledge  {Oodt  NapoHdon^ 
2078;  Ludcetts  v.  Townsend,  3  Tbbcob,  119).  Stoher 
«.  Oogswell,  26  How,  /V.,  267,  is  a  strong  case  npoo 
this  rule. 

This  beneficent  principle  doubtless  governs  in  all 
cases  of  liens,  and  the  commissioners  hare  fblt  no 
hesitation  In  g^^^ST  ^t  in  this  place  as  a  universal 
rule.  They  have  omitted  the  qualifying  words  of 
some  of  the  dedsions,  which  imply  that  an  agree- 
ment in  restraint  of  redemption  may  be  made  subse- 
quently to  the  execution  of  a  mortgage,  inasmuch 
as  such  a  qualification,  if  it  is  a  correct  statement  of 
the  law  (which  is  at  least  extremely  doubtful),  is 
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Creation  of 
lien  does 
not  imply 
personal 
obligation. 


oertiuolj  not  desirable.    Of  courBe  •  mortgagar  may 
sell  hia  property  to  the  mortgagee,  but  the  transao- 
tlon  must  be  a  genuine  sale,  and  not  a  forfeiture. 
*  The  proprieity  of  this  ezoepdon  will  appear  bj  referenoa 
to  the  section  specified. 

§  1593.  The  creation  of  a  lien  does  not  of  itself 
imply  that  any  person  is  bound  to  perform  the  act 
for  which  the  lien  is  a  security. 

Oulrer  tf,  Sisson,  8  K  F.,  264;  Salisbury  v.  Philips,  10 
Johna.y  57;  Hone  v.  Fisher,  2  Barb.  Ch^y  669 ;  Scott  v. 
Field,  7  WaUa,  360;  Smith  v.  Stewart,  6  Skbdt/:,  162; 
Drummond  v.  Richards,  2  Iftin/l,  337;  Suffield  «l 
Baskervil,  2  Mod^  36 ;  Briscoe  v.  King,  Oro.  Jac^ 
281. 

But  an  acknowledgment  of  indebtedness,  in  any  instru- 
ment except  a  mortgage  of  real  property,  is  sufficient 
foundation  for  an  action  (see  Elder  v.  Bouse,  16  Wmd^ 
218;  Culver  v.  Sis&on,  3  Ni  T.^  264). 


Jjjf**^'  S  1594.  The  existence  of  a  lien  upon  property  does 
not  of  itself  entitle  the  person,  in  whose  favof  it 
exists,  to  a  lien  upon  the  same  property  for  the  per 
fonnance  of  any  other  obligation  than  that  which  the 
lien  originally  secured. 

This  is  the  Amtrioaa  tiile,  in  regaid  both  lo  a  mmtgB^ 
and  a  pledge  (Jarvis  v.  Bogers,  16  ifoM.,  389),  and 
while  the  rule  la  said  to  be  otherwise  in  England, 
in  respect  to  liens  upon  personal  property  {Story  Eq, 
Jwr,^  §  1034),  though  not  as  to  mortgages  of  real  pro- 
perty (id),  yet  the  principle  of  the  text  is  the  one 
which  seems  most  accordant  with  Justice.  The  civil 
law,  however,  applied  the  opposite  rule  to  mortgages 
and  pledges  of  every  kind  (Code  NapoUon^  2082). 

S  1595*  The  existence  of  a  lien,  as  security  for  the 
performance  of  an  obligation,  does  not  affect  the 
right  of  the  creditor  to  enforce  the  obligation  without 
regard  to  the  lien. 

See  on  this  point)  as  to  a  pledge,  Story  en  BoOhil^  §  316; 
Wheeler  v.  Newbould,  l^  N,  7,  398 ;  as  to  a  mortgage^ 
Eldier  ir.  Bourn,  15  PTaxf.,  218;  Booaevelt  v.  Garpen- 
ter,  28  Barh,^  426L 

Holder  of        «  1696.  One  who  holds  property  by  virtue  of  a  lien 

lien  not  ^  *.      *        v      w 

•ntittedto    thereon,  is  not  entitled  to  compensation  from  the 


Bxiitenoe 
of  lien  does 
not  affect 
the  right  of 
creditor. 
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owner  thereof  for  any  trouble  or  expense  which  he  J^p*"^ 
incurs  respecting  it,  except  to  the  same  extent  as  a 
borrower,  under  sections  936  and  957. 

Somes  V.  Britiflh.  Empire  Shipping  Oo^  ^  K  of  L.  Oas^ 
338  i  ElBLA  K,  353. 

ARTICLE  IV. 

PRIOBmr    OF  LISNS. 

SsonON  1597.  Priority  of  liena. 

1598.  Priority  of  mortgage  for  price. 

1599.  Order  of  resort  to  different  funds. 

g  1597.  Other  things  being  eqnal,  different  liens  Priontyof 
Upon  the  same  property  have  priority  according  to 
the  time  of  their  creation,  except  in  cases  of  bottomry 
and  respondentia. 

Barry  t;.  Mutual  Ins.  Co.,  2  Johns.  CJl^  608. 

S  1598.  A  mortgage  given  for  the  price  of  real  jJJJJJJJL** 
property,  at  the  time  of  its  conveyance,  has  priority  '^'  p'*<»- 
over  all  other  liens  created  against  the  purchaser. 

Modified  from  1  R,  S.,  749,  §  5. 

g  1599.  Where  one  has  a  lien  upon  several  things,  order  of 
and  other  persons  have  subprdinate  liens  upon,  or  ^^ 
interests;  in,  some  but  not  all  of  the  same  things,  the 
person  having  the  prior  lien,  if  he  can  do  so  without 
risk  of  loss  to  himself,*  Or  of  injustice  to  other  per- 
sons,' must  resort  to  the  property  in  the  following 
order,  on  the  demand  of  any  party  interested : 

First  To  the  things  upon  which  he  has  an  exclu- 
sive lien ; 

Second.  To  the  things  which  are  subject  to  the  few- 
est subordinate  liens ; 

Third.  In  like  manner  inversely  to  the  number  of 
subordinate  liens  upon  the  same  thing ;  and, 

Fourth.  When  several  things  are  within  one  of  the 
foregoing  classes,  and  subject  to  the  same  number  of 
liens,  resort  must  be  had  : 

1.  To  the  things  which  have  not  been  transferred 
since  the  prior  lien  was  created ; 

2.  To  the  things  which  have  been  so  transferred 
without  a  valuable  consideration ;  and* 
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3.  To  the  things  which  have  been  so  transferred 
for  a  valuable  consideration. 

See  notes  to  §  1917. 


ARTICLE  V. 

BBDSMPnON  FBOM  LIBN. 

Skotion  1600.  Bight  to  redeem. 

1601.  Rights  of  inferior  lienor. 

1602.  Redemption  from  lien,  how  made. 

SS?em°  S  1600.  Every  person,  having  an  interest  in  pro- 

perty subject  to  a  lien,  has  a  right  to  redeem  it  from 
the  lien,^  at  any  time  after  the  claim  is  due,'  and 
before  his  right  of  redemption  is  foreclosed.' 

'  Not  only  the  owner  of  the  fee,  but  also  a  dowereoa 
(Wheeler  v.  Morris,  2  Boaw.,  524;  see  Kinnoul  «. 
Money,  3  Sufanst.^  202,  noie),  and  anj  person  having 
an  interest  in  the  property  (Downe  «.  Morris,  S 
J9are,  394),  may  redeem. 

■  Kortright  v.  Cady,  21  N.  K,  343. 

'  Brown  v.  Frost,  10  Paige,  243 ;  North  River  Ins.  Co.  v. 
Snedeker,  10  Sow.  Pr.,  310. 

inferior^'        S  l^Ol.  One  who  has  a  lien,  inferior  to  another 
lienor.        upou  the  samc  property,  has  a  right : 

1.  To  redeem  the  property  in  the  same  manner  as 
its  owner  might,  from  the  superior  lien  ;^  and, 

■ 

2.  To  be  subrogated  to  all  the  benefits  of  the  supe- 
rior lien,  when  necessary  for  the  protection  of  his 
interests,'  upon  satisfying  the  claim  secured  thereby. 

*  Averill  v.  Taylor,  8  N.  K,  44;  Pardee  ti.  Van  Auken,  3 
Barb.,  535;  Burnet  v.  Denniston,  6  Johns.  CK,  36: 
see  Brainard  v.  Cooper,  10  i\^  K,  856 ;  Van  Buren  «. 
Olmstead,  5  PaCge^  9 ;  Benediot  v.  Oilman,  4  «f.|  68 ; 
McK'mstry  v,  Mervin,  8  Johns.  OK,  466;  Smith  f. 

"       Green,  1  ChUyer,  555  ;  Fell  v.  Brown,  2  Bra.  C.  C^  278. 

■Averill  ♦.  Taylor,  8  iV:  K,  44;  see  Robinson  t.  ByMi 
25  N.  r.,  320.  Such  subn^ation  is  not  allowed  when 
unnecessary  to  the  junior  incumbrancer,  espedsUy 
if  prejudical  to  other  parties  (Jenkins  v.  Conti- 
neutal  Ins.  Co.,  12  Bow,  Pr.,  66).  But  when  neces- 
sary, it  is  allowed.  Thus,  a  mortgagee  msy  redeem 
from  an  assessment  (Rapelye  v.  Prinoe^  4  JK^  1^^> 
Brevoort  v.  Randolph,  7  How.  Pr.,  398),  or  from  • 
lax  sale  (Burr  «.  Veeder,  3  Wend^  412 ;  Kortrigh*  • 
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Cady,  23  Barh^  490;  6  Ahb,  iV.,  358),  or  sale  under 
execution  (Silver  Lake  Bank  v.  North,  4  JohiM,  Ch^ 
370),  and  add  the  amount  so  paid  to  his  lien  (Bobin- 
son  V.  Ryan,  26  N.  7^  320). 

5  1602.  BedemptioD  from  a  lien  is  made  by  per-  gjj«^ 
fonning,  or  ofltering   to  perform,  the  act  for  the  ^^J^^ 
I>erformaDce  of  which  it  is  a  seonrity,  and  paying,  or 
offering  to  pay,  the  damages,  if  any,  to  which  the 
holder  of  the  Uen  is  entitled  for  delay. 

Kortright  v.  Cady,  21  Ni  F.,  343. 


ARTICLE  VI. 
jBzmroTioir  of  Lmis. 

SsonOH  1603.  Lien  deemed  accessory  to  the  act  whose  performanoe  il 

secures. 
1604.  Extinction  by  sale  or  conyersion. 
1606.  Lien  not  extinguished  by  lapse  of  time  under  statute  of 

limitations. 

1606.  Apportionment  of  lien. 

1607.  When  restoration  extinguishes  lien. 

3  1603.  A  lien  is  to  be  deemed  accessory  to  the  act  uen 
for  the  performance  of  which  it  is  a  security,  whether  acowwry 

^  *^  to  the  act 

any  person  is  bound  for  such  performance  or  not,  and  J^SJiSf^ 
is  extinguishable  in  like  manner  with  any  other  aoces-  *^ 
sory  obligation. 

A  mortgage  may  be  made  to  seoure  payment  of  a  sum 
of  money,  which  no  person  assumes  to  pay.  In  suoh 
case  an  offer  to  pay  the  amount  would  of  course  ex- 
tinguish the  lien,  and  yet,  strictly  speaking,  there  is 
no  principal  obligation,  since  no  one  is  bound.  This 
section  is  designed  to  make  the  rules  oonoeming  acoeft- 
sory  contracts  applicable  to  all  such  liens. 

A  tender  of  the  money  due  upon  a  mortgage,  at  any  time 
before  foreclosure,  discharges  the  lien,  although  not 
made  till  after  the  day  named  in  the  bond  for  payment 
It  is  not  necessary,  in  order  to  sustain  such  tender, 
to  show  a  continued  readiness  to  pay,  nor  to  bring 
the  money  into  court  That  is  not  requisite,  where  th« 
tender  is  relied  upon,  not  to  discharge  the  debt,  but 
only  to  defeat  a  particular  remedy  (Kortright  v.  Cady, 
21  ^:  r.,  343;  reversing  S.  C,  23  Barb.,  490;  H  Alb, 
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Sztinction 
by  tftle  Of 
ooDTertlon. 


iV.,  424 ;  12  Eofo.  Pr,,  424).  But  the  changes  in  the 
laWf  propoted  by  the  chapter  on  Offer  of  Perfobii- 
AHOB,  moke  it  unnecesBary  to  prescribe  any  peculiar 
rule  here. 

g  1604.  The  sale  of  aay  property  on  which  liiere 
is  a  lien,  in  satisfaction  of  the  claim  secured  thereby, 
or,  in  case  of  personal  property,  its  wrongful  conver- 
sion by  the  person  holding  the  lien,  extinguishes  the 
lien  thereon. 

Gortelyou  v.  Lansing,  2  CaL  Cas.^  200 ;  Dykers  v.  Allen, 
7  HUL,  497 ;  Wilson  v.  Little,  2  N,  Z,  443 ;  Lewis  f . 
Graham,  4  Abb.  Pr.,  106. 


g  1605.  A  lien  is  not  extinguished  by  the  mere 


Lien,  not 
eztin- 

SJwSf  ^^   lapse  of  the  time  within  which,  under  the  provisions 
sStvLuo?   of  the  OoDE  OF  OiYiL  Pbocsdubb,  an  action  can  be 

limiiationi.    .  ,  .  .i  •       •       i      i  t       j.« 

brought  upon  the  pnncipal  obligation. 

So  held  as  to  a  mortgage  (Pratt  v.  Huggins,  29  Barb^  277 ; 
see  Waltermire  v.  Westover,  14  K  Z,  16X  and  as  to  a 
pledge  (Taunton  v.  Goforth,  6  DowL  dt  Ryl^  384; 
Story  on  Baihtu,  §  362). 


Apportion- 
ment of 
lien. 


When  re- 
storation 
extin- 

EniBhet 
en. 


S  1606.  The  partial  performance  of  an  act  secured 
by  a  lien  does  not  extinguish  the  lien  upon  any  part 
of  the  property  subject  thereto,  even  if  it  is  divisible. 

Codi  cf  La.,  3130,  3131,  3138;   CMe  Nap^lwn^  2083; 
see,  to  same  effect,  Boqut  v.  Cobum,  27  Barb^  230. 

g  1607.  The  roluntary*  ii^toration  of  property  to 
its  owner,  by  the  holder^  of  a  lien  thereon,  dependent 
upon  possession,  extinguishes  the  lien,^  as  to  such 
property,*  unless  otherwise  agreed  by  the  parties;' 
and  extinguishes  it,  notwithstanding  any  such  agree- 
ment, as  to  creditors^  of  the  owner,  and  persons 
acquiring  a  title  to  the  property,  or  a  lien  thereon,  in 
good  faith,  and  for  a  good  consideration ;''  unless  such 
restoration  is  made  to  the  owner  as  a  mere  employee 
of  the  holder  of  the  lien,"  or  for  a  merely  transient 
purpose.* 

'  or  course  a  restoration  obtained  by  fraud  doesnot  aiftot 
the  lien  (Blgelow  v.  Heaton,  6  HiO^  43 ;  4  Daia,  496> 
except  as  to  intervening  purchasers,  ^.,  for  oalue. 

'  A  forcible  taking  f^om  the  lienor  does  not  affect  the  lies 
(Baker  v.  Hoag,  7  N.  K,  657). 
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*  So  held  as  to  au  ordinary  lien  (Bigelow  f;.  Heaton,  4 

Denio,  496;  Perkins  v.  Boardman,  24  Cfrayt  481); 
and  80  as  to  a  pled}<e  {Story  BaUm^  §  229). 

*  A  lien  upon  saveral  artidea  ia  not  lost  as  to  all  of  them 

bj  the  surrender  of  one. 

*  That  the  parties  maj  otherwise  agree,  see  Bigelow  «. 

Heaton,  4  Denio^  496. 

*  McFarland  v.  Wheeler,  26  Wend.,  467  (Ot  of  Errors). 

*  When  a  lien  is  void  as  to  general  creditors,  it  is  dear 

that  it  must  be  void  against  purdiasers,  even  with- 
out a  strictly  valuable  consideration. 

'  8o  held  as  to  a  pledge  (Macomber  v.  Parker,  14  /Ydb., 
497;  Beeves  v.  Capper,  6  Bing.  N,  (7.,  136),  and 
the  rule  is  equally  applicable  to  any  other  lien. 

'  So  held  as  to  a  pledge  (Hays  v.  Biddle,  1  iSSsnd/.,  248; 
White  V.  Piatt,  5  Denio,  269 ;  Roberts  v.  Wyatt,  2 
Ta/unLf  268).  Compare,  however,  McFarland  v.  Wheel- 
er, 26  Werid^  467,  which  is  in  prindple  applicable  to 
all  classes  of  liens  dependent  upon  possession. 


OHAPTBE  n. 

MOBTGAGE. 

AinoLE  L  Mortgages  in  general. 

n.  Mortgage  of  real  property* 
ni  Mortgage  of  personal  property. 

ARTICLE  I. 

MOBOX^AaSg   IS  GSKKBAL. 

BmmoB  1608.  Mortgage,  what 

1609.  laen  of  a  ooortgage,  when  special 

1610.  TraDsfer  of  interest,  when  deemed  a  mortgage. 
«4ftlli  ProvMons  of  this  chapter  do  not  aflbct  bottomry  or 

spondentia.    ' 
1613.  Transfer  made  subject  to  defbasanoS)  may  be  proved. 

1613.  What  interests  may  be  mortgaged. 

1614.  Property  adversely  held  may  be  mortgaged. 

1615.  Power  of  sale. 

1616.  Power  of  sale,  how  executed. 

1617.  On  what  a  lien. 

1618.  Against  whom  a  mortgage  is  a  lien. 

1619.  Mortgage  of  thing  hdd  adversely. 

16B0.  Mortgage  does  not  entitle  mortgagee  to  possesdoii. 

1621.  Foredosure. 

1622.  Waste. 
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w£tf*^  S  1608.  Mortgage  is  a  contract,  by  which  specific 
property  is  hypothecated  for  the  performance  of  an 
act,  without  the  necessity  of  a  change  of  possession. 

This  definition  is  new.  It  is  designed  to  make  a  clear 
distinction  between  a  pledge  and  a  mortgage,  and  at 
the  same  time  to  avoid  the  idea  of  a  mortgage  being  in 
any  sense  a  transfer.  "Hypothecation"  is  the  proper 
word  for  this  purpose,  as  it  has  a  well  recognized 
meaning  in  the  civil  and  admiralty  law,  oorrespond- 
Ing  precisely  to  the  design  of  the  Code  (see  Stainbank 
V.  Sheppard,  13  G.  R,  441). 

Under  the  present  law,  three  classes  of  cases  are  to 
be  considered.  1.  Where  the  debtor  retains  the  gene- 
ral title  to  the  proper^  and  gives  possession  only  to 
the  creditor.  This  is  a  pledge.  2.  Where  the  debtor 
retains  the  possession  and  use,  giving  the  creditor  only 
some  ri^ht  to  be  satisfied  out  of  the  property.  This  is 
a  mortgage.  The  distinction  is  not  that  one  relates  to 
personal  property  and  the  other  to  real,  but  that  one 
involves  change  of  possession,  while  the  other  relates 
to^  or  afibcts  the  change  of  title  (See  Cortelyou  o.  Lans- 
ing, 2  Cai.  Cas.f  199;  Barrow  v.  Pazton,  5  JbAiM.,668; 
McLean  v.  Walker,  10  «i,  471  ,*  Brownell  v.  Hawkins, 
4  Barb.,  491 ;  Bank  of  Rochester  v.  Jones,  4  N.T.,  497, 
and  4  JDenio^  489:  Stevens  v.  Marsh,  4  Denio,  227; 
Power  V,  Lester,  23  N.  K,  527,  531).  3.  A  class  of 
cases  presenting  greater  difficulty  arises  where  the 
property  is  of  a  kind  not  capable  of  actual  mannal 
delivery,  unaccompanied  by  the  transfer  of  some  muni- 
ments of  title,  as  in  the  case  of  shares  of  stock  in  an 
incorporated  company.  Here  a  pledge  may  be  created 
by  a  written  transfer,  or  authority  to  require  a  transfer 
on  the  books  of  the  company ;  and  the  transaction  may 
be  a  pledge  and  not  a  mortgage,  notwithstanding  that 
the  legal  title  passes  to  the  pledgee.  Thus,  where 
there  was  a  transfer  of  stock,  absolute  in  its  terms, 
but  a  note  for  borrowed  money,  given  by  the  plaintiff  to 
the  defendant  at  the  time,  stated  that  the  stock  was 
^  deposited  as  collateral  security,^*  it  was  held,  that  the 
transaction  was  a  pledge  and  not  a  mortgage  (Wilson 
V.  Little,  2  N.  F.,  443;  affirming  a  0^  1  8on^^  361 ; 
Yaupell  V.  Woodward,  2  San4f-  Ch^  143;  compare 
Huntington  v.  Mather,  2  Barh^  638;  &  C,  6  N,  T.  Leg, 
(%«.,  206;  Hasbroiick  v.  Yandervoort,  4  Sandf.^  74; 
McLean  v.  Walker,  10  Johns,^  471;  Garlick  v.  James, 
12  id.,  146;  White  v.  Piatt,  6  Dm.,  269;  Tompkins  v. 
Tysen,  16  Barb.,  466;  Wheeler  v.  Newboold,  16  N.  Z, 
392;  Lewis  v.  Graham,  4  Abb,  iV.,  106;  Lewis  «. 
Yamum,  12  Abb.  iV.,  305). 
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« 

5  1609.  The  lien  of  a  mortgage  is  special,  unless  ^•^J^'' 
otlierwise  expressly  agreed,  and  is  independent  of  Jjj;^^ 
posaession. 

5  1610.  Every  transfer  of  an  interest  in  property,  Trtnrfcr  or 
made  only  as  a  security  for  the  performance  of  J^^^^d, 
another  act,  is  to  be  deemed  a  mortgage,*  except  mo'^e**^ 
when,  in  the  case  of  personal  property,  it  is  accom- 
panied by  an  actual  change  of  possession,  in  which 
case  it  is  to  be  deemed  a  pledge.' 

*  So  it  is  held  with  respect  to  real  propertj  (Chase  v. 
Peck,  21  N.  T.,  681 ;  Clark  v.  Henrj,  2  Oow.,  324; 
aff'g  a  0^  7  Jokna.  GK  40;  Elliott  v.  Pell,  1 
Paige^  263;  Stewart  v.  Hutfhins,  13  Wend.,  4S5; 
aff'd,  6  ma,  143 ;  see  Lawrence  v.  Farmers'  Trust 
Co.,  13  N,  T^  200,  64ii). 

'It  is  intended  bjthis  daase,  which  in  some  respects 
involves  a  material  alteration  of  the  law,  to  relieve 
chattel  mortgages,  accompanied  with  a  genuine 
change  of  possession,  from  the  necessity  of  filing, 
and  to  prevent  the  frauds  against  which  the  statute 
requiring  the  filing  of  mortgages  was  aimed,  by 
subjecting  such  mortgages  to  the  law  of  pledge, 
by  which  it  is  clear  that  they  ought  to  be  governed. 

5  1611.  Contracts  of  bottomry  or  respondentia,  J/*{J\J*^" 
although  in  the  nature  of  mortgages,  are  not  affected  ^^^^ff^^ 
by  any  of  the  provisions  of  this  chapter.  m^S^  * 

dentia. 
Bottomry  and  respondentia  are  simply  mortgages  of  a 

peculiar  character,  governed  by  maritime  law.  A  defi- 
nition of  ittortgages,  which  sIiouM  in  a  single  section 
exclude  these  contracts,  would  be  extremely  cumbrous 
and  unscientific  in  its  form. 

S  1612.  The  fact  that  a  transfer  was  made  subject  Transfer 

made  sub 

to  defeasance  on  a  condition,  may,  for  the  purpose  of  tjj^^^*- 
showing  such  transfer  to  be  a  mortgage,  be  proved,  JJJ!^^ 
except  as  against  a  subsequent  purchaser  or  incum- 
brancer, tor  value  and  without  notice,  though  the 
fact  does  not  appear  by  the  terms  of  the  instru- 
ment. 

See  Clark  v.  Henry,  2  Cow.,  324;  affirming  Henry  ». 
Davis,  7  Johns.  C?i.,  40;  James  v.  Johnson,  6  Johns. 
Ch,j  417 ;  Jat^son  v.  Green,  4  Johns.,  186 ;  Peterson 
V.  Clarice,  15  Johns.,  205;  Brown  v.  Dean,  3  Wand^ 
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208  J  Palmer  v.  Gumjey,  1  WencLj  24B;  Paiwna  r. 
Mumford,  3  Barb.  Ch.,  152 ;  Brown  v.  Dewey,  1  Sandf. 
Oh^  66;  Barton  v.  May,  8  mL,  460;  HaH  v.  Tan  Cleve, 
11  N.  7,  Leg.  Ola.,  281;  Slee  v,  Manhattan  Co^  1 
Faigtj  48 ;  Wliittick  v.  Kane,  id,  202 ;  Van  Buren  v. 
Olxnatead,  &  td,  9;  Lana  v.  Shears,  1  TTead,  433; 
Grimstone  v.  Carter,. 3  Paige^  421 ;  White  v.  Moore,  1 
id.,  561;  Williams  v.  Thorn,  11  ut,  45»;  Despard  «. 
Walbridge,  16  M  K,  374;  Tyler  v.  Strang,  21  Air6., 
198 ;  Hodges  v.  Tenneasee  Marine  &  Sire  loa.  Oo^  8 
M  r,  418;  Sturtevant  v.  Sturte^ant,  20  K  7^  39. 
Proof  of  a  parol  agreen^ent  for  a  defoaaance,  was  for- 
merly admitted  only  in  courts  of  equity,  but  the  rule 
is  held  to  be  general  under  the  Oodb  or  Civil  Pbo- 

OBDUla. 

See  also,  in  oonnection  with  this  topic  the  case  of 
Frqeman  v.  Auld,  26  Eovb.  iV.,  S27. 

toi^^      S  1613.  Any  interest  in  property,  which  is  capable 
]^^^      of  being  transferred,  may  be  mortgaged. 

Sbyry  Eq.  Jur.,  §  1021 ;  Wilson  v.  Wilson,  32  Borft.,  328. 
There  may  be  a  mortgage  of  personal  proper^  not  yet 
in  being,  if  it  is  the  anticipaited  product  of  property 
owned  by  the  mortgagor  (as  where  he  mortgages  all 
the  produce  of  hia  farm  during  a  given  season),  taking 
effect  upon  the  property  as  soon  as  it  oomes  into 
existence  (Conderman  v.  Smith,  41  jBord.,  404).  Bat 
the  mere  expectancy  of  an  heir  apparent  oannot  be 
mortgaged  (Carlton  v.  Leighton,  3  Merit.,  667).  See 
sections  460  k  461,  for  a  definition  of  what  may  be 
transferred. 


Property 
adversely 
held  may 
bemort- 
gi«ed. 


Power  of 
sale. 


Power  of 
•ale,  how 
ezecated. 


S  1614.  A  mortgage  may  be  created  upon  property 
held  adversely  to  the  mortgagor. 

1  R  S.,  739,  §  148. 

S  1615.  A  power  of  sale  may  be  conferred  by  a 
mortgage  upon  the  mortgagee  or  any  other  person, 
to  be  exercised  after  a  breach  of  the  obligation  for 
which  the  mortgage  is  a  security. 

Wilson  9.  Troup,  7  Jokna.  C7k,  25. 

S  1616.  A  power  of  sale  under  a  mortgage  is  a 
trust,  and  can  be  executed  only  in  the  manner  pr^ 
scribed  by  the  Code  of  Civil  Pbogedube. 

The  reference  Is  to  the  Code  as  reported  complete.  In 
Oloott  V.  Tioga  R.  B.  Co.,  40  BotHf.,  179,  it  was  held 
that  a  mortgagee  of  chattels  may  purchase  under  a 
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power  of  oale  to  himself.  Two  jodges  held  that  the 
power  was  not  a  trust,  and  the  other  that  although  it 
WB8  a  trust,  yet  the  circumstances  justifled  a  purchase 
I17  the  meitgagee.  Tbe  dedsioci  wai  affinned  by  tiia 
Court  of  Appeals,  but  v>  opinion  has  yet  been  reported. 
The  decision  of  the  Supreme  Court  was  expressly  put 
upon  the  ground  that  a  chattel  mortgage  transferred 
the  title  absolutely  to  the  mortgagee,  upon  breach  of 
the  condition,  and  that  the  power  of  sale  was  executed 
by  him  for  his  own  benefit.  This  feature  of  chattel 
mortgages  is  changed  by  this  Code,  and  they  are  placed 
upon  the  same  footing  with  mortgages  of  real  property, 
in  which  a  power  of  sale  is  unquestionably  a  power  in 
trust  (Jenclcs  v.  Alexander,  11  Faigct  619,  624). 

$  1617.  A  mortgage  is  a  lien  upon  everything  that  g2|;j'^* 
would  pass  by  a  grant  of  the  property,  and  upon 
nothing  more. 

ITor  applicflttOBS  of  this  principle  in  respect  to  particular 
things  okimed  as  Incident  to  the  mortgaged  •  premises, 
see  the  following  cases: 

As  to  fixtures^  King  v.  Wiloomb,  *l  jBar&.,  263 ;  Robinson 
V.  Preswick,  S  Bdw.,  246 ;  Day  v.  Perkins,  2  Sawff., 
359;  Buckley  v.  Bacldey,  11  Bar6.,  43;  Snedeker  v. 
Warring,  12  N.  7.,  170;  Fryatt  v.  Sullivan  Co.,- 6  BtO, 
116;  aff'd,  V  id,,  629 ;  Breese  «.  Bange,  2  H  D.  SnuJi^ 
474;  Cresson  v.  Stout,  17  Joh$u.y  116;  Gardner  v. 
Finley,  19  Baft.,  317;  Ford  v,  Cobb,  20  y.  F.,  344; 
Laflin  v.  Grifflihs,  SA  Sarh.,  68. 

As  to  crofM,  Shwar^  v.  Tsylor^  7  Sow,  iV^  251 ;  Shepavd 
V.  Philbrick,  2  Ben.,  174;  Gillett  v.  Baloom,  6  BarlK, 
370;  Aldrich  v.  Reynolds,  1  Barb,  OK,  613;  Lanev. 
Kjng,  8  Wend.,  684. 

As  to  growing  timber,  Ensign  v.  Colbum,  11  Foige,  603; 
Peterson  v.  Clark,  16  Johns.,  206 ;  Wood  v.  Lester,  29 
Barb.,  146. 

As  to  roUing  stock  on  railroads,  Farmers*  Loan  and  Trust 
Co.  V.  Hendriokson,  26  Barb.,  484;  Stevens  v.  Buffalo 
A  N.  Y.  City  R.  R.  Co.,  31  Barb.,  690;  Murdock  v. 
Gifford,  18  K.  Y.,  28 ;  Parish  v.  Wheeler,  22  N.  F,  473 ; 
Beardsley  v.  Ontario  Bauk,  HI  Bftrb.,619]  Seymour  v., 
Cananduigua  &  Niagara  Falls  R.  R,  (k).,  26  Barb.,  284. 

As  to  after-acquired  interest  Watson  v.  CampbeU,  28 
Barb.,  421 ;  Seymour  v.  Canandaigua  A,  Niagara  Falls 
Railway  Co.,  25  Barb.,  284;  14  ffow.  Ft.,  631;  Law- 
rence  v.  Delano.  3  Saandf.,  333;  Holden  v.  Sackett,  12 
Ahb.  Fr.,  473. 

S  1618.  A  mortgage  is  a  lien  upon  the  property  Animt 
mortgaged,  in  the  hands  of  every  one  claiming  under  g^'jp*' 
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the  mortgagor  subsequently  to  its  execution,  except 
purchasers  or  incumbrancers  in  good  faith,  without 
notice  and  for  value,  and  except  as  otherwise  pro- 
vided by  article  III  of  this  chapter. 

The  fact  that  one  offeriDg  to  assign  a  bond  and  mortgage 
is  unable  to  produce  the  instruments  themselves,  is 
held,  in  Kellogg  v.  Smith,  26  N.  7^  18,  to  be  enough 
to  put  the  purchaser  upon  inquiry  as  to  any  defect 
in  the  assignor's  title,  and  to  affect  him  with  notice 
of  a  prior  assignment,  notwithstanding  that  a  false 
reason  is  given  for  the  non-production  (Compare  Wil- 
liams V.  Walker,  2  Safu(f.  Ch.,  325,  and  3  ^:  T.  Ltg. 
Obd^  204). 

3  16X9,  A  mortgage  of  property  held  adversely  to 
the  mortgagor  takes  effect  from  the  time  at  which 
he,  or  one  claiming  under  him,  obtains  possession  of 
the  property;  but  has  precedence  over  every  lien 
upon  the  mortgagor's  interest  in  the  property,  created 
subsequently  to  the  recording  of  the  mortgage. 


Mortgage 
does  not 
entitle 
mortgagee 

tOpOMM- 

ilon. 


g  1620.  A  mortgage  does  not  entitle  the  mortgagee 
to  the  possession  of  the  property,^  but  after  the 
execution  of  the  mortgage  the  mortgagor  may  agree 
to  such  change  of  possession  upon  a  new  considera- 
tion.* 

'  This  is  in  accordance  with  the  present  law,  in  regard  to 
real  property  (see  2  R  5.,  312,  §  67).  In  respect  to 
chattel  mortgages,  the  law  is  at  present  to  the  ooa* 
trary  (Rich  v.  Milks,  20  Barb.^  616;  Shuart  v,  Tay- 
lor, 7  Mow.  Pr.f  261 :  Stewart  v.  Hanson,  36  Me^ 
606;  Holmes  v.  Sprowl,  31  Me,^  73;  libby  v.  Gush- 
man,  29  if«.,  429.  See  Van  Hassell  v.  Borden,  1 
HiUon^  128).  It  appears  to  the  oommisaioners  desir- 
able that  the  same  rules  should  prevail  in  respect  to 
•  both  kinds  of  property. 

'  By  the  present  law,  no  consideration  is  necessary  to 
sustain  such  an  agreement  (Waring  v.  Smyth,  S 
Barh.  CK,  136). 


roredotnre  g  1621.  A  mortgagee  may  foreclose  the  right  of 
redemption  of  the  mortgagor,  in  the  manner  pre- 
scribed by  the  Code  of  Civil  Progbdubb. 

The  reference  is  to  the  Ck>de  as  reported  complete. 
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3  1622.  No  person  whose  interest  is  subject  to  the  waito. 
lien  of  a  mortgage  may  do  any  act  which  will  sub* 
stantially  impair  the  mortgagee's  security. 

Tan  Pelt  v.  McGraw,  4  ^  ^^  ^11 1  Gardner  9.  Heartt,  3 
Dwio^  232;  Bee  Maaning  #.  Monaghan,  23  K  7^  639, 
64a. 


ARTICLE  IL 

HORiaAGB   OF  BSAL  FBOPSBTT. 

SicmOH  1623.  Mortgage,  how  created. 

1624.  Mortgage  not  a  personal  obhgation. 
1626.  Mortgages  on  lands  inharited  or  deyised,  bj  whom  to  be 
paid. 

1626.  Mortgage,  how  recorded. 

1627.  Effect  of  record.    • 

1628.  What  must  be  recorded  as  a  mortgage. 
1629.,  Bearding  assignment 

1630.  Discharge  of  records,  Ac.,  of  mortgage« 

1631.  Gertiiicate,  how  to  be  recorded. 

$  1623.  A  mortgage  of  real  property  can  be  ere-  Mortgage. 

^^  DOW  cc^cavBQ 

ated,  renewed  or  extended,  only  by  writing,  under 
seal,  with  the  formalities  required  in  the  case  of  a 
grant  of  real  property. 

Stoddard  v.  Hart,  23  K  7,  656. 

This  .section  does  not  reoognlze  a  mere  deposit  of  title 
deeds,  as  constituting  a  mortgage.  In  England  the 
rule  in  well  established  and  familiar  that  an  advance 
of  money  upon  a  deposit  of  title  deeds,  operates  as 
an  equitable  mortgage.  Strictly,  it  is  evidence  of 
an  agreement  to  give  a  mortgage,  which  is  treated 
in  a  court  of  equity  as  a  mortgage,  and  enforced 
as  such.  In  this  state  there  has  never  been  auy 
such  general  practice  of  depositing  title  deeds  as 
renders  it  desirable  to  recognize  the  fact  of  deposit  as 
one  method  of  mortgaging  the  land;  indeed,  it  is 
difficult  to  see  how,  nnder  our  system  of  recording  title 
deeds  and  treating  the  i-ecord  as  evidence  of  the 
title,  such  a  practice  can  obtain,  to  any  extent  If  it 
could,  it  ought  not  to  be  encouraged;  since  it  con- 
travenes the  policy  of  the  statute  of  frauds,  and  of 
the  recording  acts.  For  these  reasons  no  mention  is 
made  in  the  text  of  a  deposit  of  deeds  as  a  method  of 
making  a  mortgage.  Cases  in  which  such  deposit  is 
made  under  circumstances  which  evince  an  agreement 
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not  a  per* 
Bonal  obll- 
gation. 


to  give  9i  mortgage,  or  coeate  a  lion  npon  the  deed, 
are  left  to  the  application  of  the  general  rulea  relativa 
to  the  specific  performance  of  oontracta,  and  to  liens. 
As  to  the  present  law  !n  this  state,  opon  this  question, 
see  Eockvell  v.  Hobby,  2  Samff.  Ch.,  9;  Stoddard 
V.  Haxt,  23  ^  r.,  561;  Mat^eyille  v,  Welsh,  5 
Wheatf  2*11.  In  support  of  ths  iriews  here  expressed, 
see  Ex  parte  Whitbread,  19  Ves.,  209. 

S  1624.  A  mortgage  of  real  property  does  not  bind 
the  mortgagor  personally  to  perform  the  act  for  the 
performance  of  which  it  is  a  security,  unless  there  is 
an  express  covenant  therein  to  that  effect. 

1  R.  &,   '738,  §  139 ;  Hone  v,  Fisher,  2  Barb,  Ch.  R, 
569.    As  to  what  amounts  to  such  a  eovenan^ 
Elder  v.  Rouse,  15  WencL,  218. 


SCortgage, 
how  re- 
corded. 


Jiortgy«»  g  1625.  When  real  property,  subject  to  a  mortgage, 
d^?Iid,\y'  passes  by  succession  or  will,  the  successor  or  devisee 
whom  to  be  jn^igt  satisfy  the  mortgage  out  of  his  own  property, 
without  resorting  to  the  executor  or  administrator  of 
the  mortgagor,  unless  there  is  an  express  direction 
in  the  will  of  the  mortgagor,  that  the  mortgage  shall 
be  otherwise  paid. 

IR&,  749,  g  4. 

g  1626.  Mortgages  of  real  property  maybe  recorded 
in  like  manner  wiUi  grants  thereof,  except  that  they 
must  be  recorded  in  books  kept  for  mortgages  exclu- 
sively. 

See  section  513. 

g  1627.  The  record  of  a  mortgage,  duly  made, 
operates  as  notice  to  all  subsequent  purchasers  and 
incumbrancers. 

IR  &,  ■756,  §1;  761,  §33. 

The  record  does  not  operate  as  notioe  to  a  prior  incum* 
brancer,  even  with  respect  to  his  future  acts  (Howard 
Ins.  Co.  V.  Halsey,  8  Ni  F.,  271 ;  Stuyresant  v.  Hail, 
2  Bctrb.  Oh,,  151 ;  1  Saw^,  Oh.,  419). 

5  1628.  Every  grant  of  real  property,  or  of  any 
estate  therein,  which  appears,  by  any  other  writing, 
to  be  intended  as  a  mortgage  within  the  meaning  of 
chapter  I  of  this  Title,  must  be  recorded  as  a  mort- 
gage ;  and  if  such  grant  and  other  writing  explana* 


Effect  of 
record. 


What  maet 
be  recorded 
as  a  mortp 

g«g«. 
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tory  of  its  true  character  are  not  recorded  together, 
at  the  same  time  and  place,  the  grantee  can  derive 
no  benefit  from  such  record. 

1  A  5.,  756,  8  3. 

S  1629.  An  assignment  of  a  mortgage  may  be  re-  jj^jf^^ 
corded  in  like  manner  with  a  mortgage,  bat  in  a  ™®°^- 
Beparate  book,  and  such  leeord  operates  as  notice  to 
all  persons  subsequently  deriving  title  to  the  moiir 
gage  from  the  assignor. 

•  Yanderkeiap  v.  Shelton,  11  Faige^  37.  This  section 
practicallj  covers  the  ground  of  1  /2l  5^  763,  §  41. 
See  Kellogg  v.  Smith,  26  Ni  71,  18. 

§  1630.  A  recorded  mortgage  must  be  discharged  Dischsm 

Of  r6corQ9, 

Upon  the  record,  by  the  officer  having  custody  thereof,  *^7^^ 
on  the  presentation  to  him  of  a  certificate  signed  by 
the  mortgagee,  his  personal  representatives  or  assigns, 
acknowledged,  or  proved  and  certified,  as  prescribed 
by  the  chapter  on  BECORDiifo  Transfibrs,  stating 
that  tha  mortgage  has  been  paid,  or  otherwise  satis- 
fled  and  discharged.  . 

1  n.  A,  761,  g  %B. 

g  1631.  A  certificate  of  the  discharge  of  a  mort-  gJJJ^JJ^** 
gage,  and  the  proof  or  acknowledgment  thereof,  must  recorded. 
be  recorded  at  length ;  and  a  reference  made  in  the 
record,  to  the  book  and  page  where  the  mortgage  is 
recorded,  and  in  the  minute  of  the  discharge  made 
upon  the  record  of  the  mortgage,  to  the  book  and 
page  where  the  discharge  is  recorded. 

^        1  iiL  &„  761,  §  29 ;  modified  bj  requiring  a  reference  to 
the  reoord  of  the  mortgage. 

ARTICLE  m. 

ltOB3X^l.QB  OF  PBBSOKAL  PlfcQPliaXT. 

Baonoff  1632.  To  be  in  writing. 

1633.  Foreclosure. 

1634.  Mortgage  mnsl  be  filed. 

1635.  £Sect  of  filing. 

1636.  How  filed. 

1637.  Morljgage  valid  onlj  in  respect  to  thingi  ai  to  which  it  !■ 

filed. 
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Saonox  1638.  Renewal  of  filing. 

1639,  1640.  Duty  of  officers. 

1641.  Where  mortgages  on  canal  vessels  must  be  filed. 

1642.  Duty  of  auditor  upon  filing. 

1643.  Certain  errors  to  be  disregarded. 

1644.  Kegligenoe  of  officer. 
1646.  Copy,  Ac,  when  evidence. 

1646.  To  what  mortgages  this  article  does  not  apply. 

^S^mt  S  1^2*  ^  mortgage  of  personal  property  can  be 
created,  renewed,  or  extended,  only  by  a  writing  sub- 
scribed by  the  mortgagor. 

This  provision  is  new.  By  the  present  law,  a  mortgage 
may  be  oral  (Bank  of  Rochester  «.  Jones,  4^7.,  497 ; 
Flory  V.  Denny,  7  Ejodk^  581).  But  unless  it  is  in  writ- 
ing, and  filed,  it  is  void  against  creditors  and  purchasers 
(LaiM  1S33,  ^  279) ;  and  as  it  is  ptx>po8ed  by  this  Code 
to  treat  every  mortgage  of  personal  property,  accom- 
panied by  a  change  of  possession,  as  a  pledge,  there 
are  obvious  reasons  for  requiring  mortgages,  unaccom- 
panied with  such  a  change,  to  be  in  writing. 

* 

dMure.  S  1633.  A  mortgagee  of  personal  property,  when 

the  debt  for  which  it  is  given  is  due,  may  foreclose 
the  mortgagor's  right  of  redemption  by  a  sale  of  the 
property,  made  in  the  manner  and  upon  the  notice 
prescribed  by  the  Title  on  Pledge,  or  by  proceedings 
under  the  Oodb  of  Oivil  Pbocbdube. 

See  Fatchln  «.  Pierce,  12  WendL,  63;  Hart  v.  Ten  Eydc, 
2  Johns,  OK^  100,  and  cases  cited.  The  reference  is  to 
the  Code  reported  complete.  UntU  sale  or  proceedings 
to  foreclose,  the  mortgagor  may  redeem,  although  the 
law  day  has  passed;  as  in  case  of  a  mortgage  of  land 
(Hinman  o.  Judson,  13  Bard.,  629 ;  Pratt  v,  Stileo^  17 
Haw.  iV.,  2U;  9  Alb,  iV.,  160).  A  sale  of  the  pro- 
perty, after  forfeiture,  by  the  mortgagee,  with  the 
consent  of  the  mortgagor,  is  equivalent  to  a  fonnal 
foreclosure  (Talman  v.  Smith,  39  Barb,,  390). 

Mortnp         g  1634.  A  mortgage  of  personal  property  is  void  as 

filed.  against  creditors  of  the  mortgagor,  and  subsequent 

purchasers  and  incumbrancers  of  the  property  in  good 

faith^  and  for  value,'  unless  it  is  filed  as  hereafter 

prescribed. 

'  Lam  1833,  eh,  279  j  3  JSL  &  (6(A  ad),  222;  Gregory  9 
Thomas,  20  Wend.,  17 ;  Meech  v.  Patohin,  14  K.  T,,  71. 

*yan  Heusen  v.  Radcliff,  17  M  Z,  680;  Thompson  r 
Van  Yeohten,  27  td.,  568,  681. 
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5  1635^  Tlie  filing  of  a  mortgage  of  personal  pro-  JgjJ  <>' 
perty,  in  conformity  to  the  provifiions  of  this  article, 
operates  as  notice  thereof  to  all  subsequent  purchasers 
and  incumbrancers. 

g  1636.  Except  in  the  cases  mentioned  in  section  Howffl«d. 
1641,  a  mortgage  of  personal  proi)erty  is  duly  filed  by 
depositing  the  original,  or  a  copy : 

1.  In  the  office  of  the  county  register  of  deeds,  if 
there  is  one,  and  his  office  is  situated  in  the  town 
wherein  the  mortgagor  resides  at  the  time  of  execut- 
ing the  mortgage,  or,  if  he  does  not  reside  in  the 
state,  the  town  wherein  the  property  mortgaged  is  at 
such  time  situated ; 

2.  If  there  is  no  register's  office  so  situated,  then 
in  the  county  clerk's  office,  if  it  is  so  situated ;  or, 

3.  If  neither  office  is  so  situated,  then  in  the  office 
of  the  clerk  of  such  town. 

3  R.  S.  (6ih  ecL),  223;  Laws  1833,  ch.  279:  as  modified 
by  rarious  laws  establishing  registers'  offices  in  differ- 
ent coantieB,  as,  for  example,  Laws  1852,  p.  77. 

§  1637.  A  single  mortgage  of  personal  property,  ^^^^ 
embracing  several  things  of  such  character  or  so  situ-  ^  ^^^ 
ated  that,  by  the  provisions  of  this  article,  separate  ^SiiL^ 
mortgages  upon  them  would  be  required  to  be  filed 
in  different  places,  is  only  valid  in  respect  to  the 
things  as  to  which  it  is  duly  filed* 

Thu6  a  moHgBge  upon  a-  canal  boat  and  household  fb^ 
lutiire  if  filed  in  the  auditor's  oi&oe  only,  will  be  good 
as  to  the  boat|  but  void  as  to  the  furniture.  A  mor^ 
gage  hy  a  non-resident  upon  property  in  difi'erent 
counties,  must  be  filed  in  each  of  those  counties. 

S  1638.  A  mortgage  of  personal  property  ceases  to  Renewal  of 
be  valid,  as  against  creditors  of  the  mortgagor,  and 
subsequent  purchasers  or  incumbrancers  in  good 
faith,  after  the  expiration  of  one  year  from  the  filing 
thereof,  unless,  within  thirty  days  next  preceding 
the  expiration  of  such  term,  a  copy  of  the  mortgage, 
and  a  statement  of  the  amount  of  existing  debt  for 
which  the  mortgagee  claims  a  lien,  subscribed  by 
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him,  are  filed  anew  in  the  offiee  of  the  derk  or  regis- 
ter>  in  the  town  in  which  the  mortgagor  then  resides, 
or,  if  he  does  not  then  reside  in  the  state,  in  the  same 
office  in  which  the  mortgage  was  originally  filed/  or, 
in  the  case  of  mortgages  upon  canal  boats,  in  the 
office  of  the  auditor  of  the  canal  department.*  And, 
in  like  manner,  the  mortgage  and  statement  of  debt 
must  be  refiled  fi'om  year  to  year,  or  it  ceases  to  be 
valid,'  as  against  the  parties  above  mentioned. 

^Law8  1833,  <k  279;  3  R  S,  (6ih  ed.),  223;  slightly 
modifl^,  so  as  to  mske  the  section  more  explicit 
As  to  what  is  a  aufltcient  refiliBg,  see  Beers  v.  Wft- 
terbury,  3  Sosw.f  398.  As  to  when  it  Is  neoessaiy, 
Wiles  V.  Clapp,  41  Barb.,  645. 

■  Laws  of  1864,  cfu  412,  §  3. 

*  NHehie  «.  Townsaiid,  2  3(inc^.f  299. 

^  1639.  The  officers  mentioned  in  the  last  section 
must  receive  and  file  all  such  instruments  as  are 
ofiered  to  them  under  this  article,  and  must  keep  the 
same  in  their  offices  for  the  inspection  of  the  public 

3  B,  S.  (&th  ed.),  223;  Lams  1833,  ch.  279. 

S  1640.  Every  ofBeer  with  whom  an  instrument  is 
filed,  pursuant  to  this  chapter,  must  indorse  a  num- 
ber upon  the  same  in  regular  order,  together  with  the 
time  of  receiving  the  same,  and  must  enter  the  name 
of  every  party  theaieto  in  a  book  kept  for  the  |^ur* 
pose,  alphabetically,  placing  mortgagors  and  niort^ 
gagees  under  a  separate  head,  and  stating  in  separate 
oolumns,  opposite  each  name,  the  number  indorsed  on 
the  instrument,  the  date  thereof  and  of  the  filing, 
the  amount  secured  thereby,  and  the  ^ime  at  which 
it  is  due. 

LaWB  IB4^  (Jl  69. 

S  1641.  A  mortgage  of  a  canal  boat,  steam  tug 
scow,  or  other  craft,  navigating  the  canals  of  this 
state,  must  be  filed  in  the  office  of  the  auditor  of  the 
canal  department. 

Laws  of  1864)  ch.  412,  §  1. 

In  regard  to  mortgages  of  canal  boats  it  was  enacted  bj 
Laws  6/  1858,  c^  24T,  as  fbDows:  "  Anjpenoftlmvutr 
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•nj  lien  or  incumbrance  on  any  canal  boat,  steam  tuft 
scow  or  other  craft  navigating  the  canals  of  this  state^ 
by  a  chattel  mortgage  duly  filed,  may  make  a  statement 
in  writing  setting  forth  the  nature  of  his  daim,  the 
time  when  the  same  arose,  the  manner  In  which  it ' 
originated,  and  the  amount  of  such  lien  or  incumbrance ; 
and  may  annex  thereto  an  affidavit  made  by  himself 
or'  his  agent  or  attorney,  that  the  said  statement  is 
correct,  and  the  claim  just  and  true,  and  file  the  same 
in  the  oilloe  of  the  auditor.  It  shall  be  the  duty  of 
the  said  auditor,  on  the  receipt  of  the  said  statementi  « 
to  file  the  same  in  his  office,  and  to  enter  the  substance 
in  a  book  to  be  provided  for  that  purpose,  and  the 
amount  if  any,  claimed  to  be  due,  which  book  shall 
always  during  office  hours  be  open  for  the  inspection 
of  all  persons  desiring  to  examine  the  same.  All 
claims  and  liens  by  chattel  mortgage,  a  statement  of 
which  shall  be  filed  as  herein  provided,  shall  from  the 
lime  of  Bueh  filing  have  preference  and  priority  over 
all  other  claims  and  liens,  in  the  same  manner  and  to 
like  extent  of  claims  and  liens  arising  on  chattel  mort- 
gages filed  and  entered  in  towns  where  the  mortgagor 
resides,  but  shall  not  have  any  priority  over  existing 
liens  and  claims.*' 

Ibis  act  has  been  disregarded  by  tiie  commfssiooersi  for 
the  reason  that  its  construction  in  respect  to  the  legal 
effect  attributable  to  filing  in  the  auditor's  office,  is  too 
uncertain  and  obscure  to  render  it  a  reliable  guide  in 
the  revision  of  the  law  (see  Sweet  9.  Lawrence,  36 
JBor^.,  337),  and  because  the  act  of  1864,  from  which 
the  provisions  in  the  text  are  taken,  though  professedly 
an  amendment  to  that  of  1868,  in  effect  supersedes  it 
by  new  and  more  distinct  provisions,  complete  in  them* 
selves,  without  reference  to  the  act  amended. 

Neither  the  act  of  1868,  nor  that  of  1864,  contain  pro- 
visions dispensing  with  filmg  in  the  office  of  the  register 
of  deeds,  or  county  or  town  detk.  Obvious  reasons, 
however,  suggest  that  if  filing  In  the  auditor's  offioe  is 
required,  filing  elsewhere  should  be  dispensed  with. 
The  commissioners  have  framed  the  sections  in  the 
text  accordingly. 

5  1642.  The  auditor  must  cause  every  mortgage  i>a^of 
filed  with  him  pursuant  to  the  last  section,  upon  upon  flimg 
receipt  thereof,  to  be  respectively  numbered,  the  time 
of  receiving  the^ame  to  be  indorsed  thereon,  and  the 
substance  thereof  to  be  entered  in  a  book  provided 
for  that  purpose,  entering  alphabetically  the  names 
of  all  the  parties  to  such  instrument,  with  the  number 
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Certain 
errora  to 
1m  dl8r«»- 
garded. 


Vegttg 
of  oflM 


enoe 


indorsed  thereon  opposite  to  each  name;  which  entry 
shall  be  repeated  in  tbe  index  alphabetically  under 
the  name  of  every  party  thereto,  also  indexing  the 
name  of  each  l>oat  mortgaged,  with  the  number  of 
the  mortgage  opposite  to  each. 

Laws  1864^  ck.  412,  g  4. 

§  1643.  A  mortgage  is  not  to  lie  deemed  defectively 
filed,  by  reason  of  any  errors  in  the  copy  filed,  which 
do  not  tend  to  mislead  a  party  interested  to  his  pre- 
judice. 

This  proyision  is  new. 

2  1644.  The  negligence  of  the  officer  with  whom  a 
mortgage  is  filed  cannot  prejudice  tbe  rights  of  the 
mortgagee. 

Dodge  V.  Potter,  18  Barb^  193;  BiBhop  «.  Cook,  13  »i, 
126. 


Copy,  Ac., 
when  evi- 
dence. 


To  what 
mortgageB 
this  articie 
does  not 
apply. 


S  1645.  A  copy  of  any  instrument  required  to  be 
filed  under  this  article,  when  certified  by  the  oflScer 
with  whom  it  is  filed,  or  his  deputy,  is  presumptive 
evidence  of  such  filing,  in  tbe  manner  and  at  the  time 
stated  in  the  official  indorsement  on  such  instrument 
The  original  indorsement  is  also  evidence  to  the  same 
extent  only. 

3  R,  iSf.,  (6ft  ed),  223;  Lam  1833,  c^  279;  see  also, 
Laws  0/1864,  ch.  412,  §  6. 

§  1646.  Sections  1634  to  1645  inclusive,  do  not 
apply  to  any  mortgage  of  a  ship  or  part  of  a  ship, 
which  is  required  by  act  of  congi'ess  to  be  ffied  or 
recorded  in  any  other  manner. 

By  act  of  congress  of  July  29,  1850  (9  Ui  &  8tal  dtL, 
440),  it  was  provided  "  that  no  bill  of  sale,  mortgage, 
hypothecation  or  conveyance  of  any  veflsel,  or  part  of 
any  vessel  of  the  United  States,  shall  be  valid  against 
any  person  (other  than  the  grantor  or  mortgagor,  hit 
heirs  and  devisees,  and  persons  having  actual  notice 
thereof),  unless  sucli  bUl  of  sale,  mortgage,  hypotheca- 
tion or  conveyance  be  recorded  ia  tbe  office  of  tba 
collector  of  the  oustoma  where  sucbT^wel  is  ngntevMi 
or  enrolled." 
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It  is  held  at  present,  that  notwitiistaading  this  statutOi 
the  state  law  requiring  filing,  applies  to  mortgages  of 
▼esaels.  The  act  of  oongreaa  prescribes,  as  to  all 
vessels  of  the  United  States,  a  rule  as  obligatory  upon 
the  state  tribunals  as  upon  those  of  the  United  States ; 
but  it  does  not  supersede  or  abolish  statutory  regula- 
tioDS  of  a  state  upon  the  same  subject,  which  are  not 
inconsistent  with  it  Hence,  if  a  nx>rtgage  of  a  vessel 
is  not  registered  at  the  custom  house  as  required  by 
the  act,  it  will  be  invalid  as  to  purchasers  or  mortgagees 
without  notice,  although  every  state  law  may  have 
been  complied  wiih;  and  on  the  other  hand,  although  it 
is  registered  at  the  custom  house,  yet  if  a  state  statutory 
requisition  has  been  neglected,  the  mortgage  will  give 
place  to  a  subsequent  transfer  or  mortgage  also  regis* 
tered,  and  in  respect  to  which  the  state  law  has  been 
fulfilled  (Thompson  v.  Van  Yechten,  6  Abb.  Pr.,  458), 
and  is  void  against  creditors  (MtoA  Ins.  Ob.  v.  Aldrich, 
26  X  F.,  82). 

This  reasoning  is  doubtless  correct  The  two  statutes 
are  entirely  consistent  and  oompatiUe;  and  while  both 
remain  in  force,  both  must  be  complied  with.  But  no 
good  reason  is  perceived  why  a  mortgage,  whidi  by 
the  controlling  law  of  the  United  States  must  be  regis- 
tered at  the  custom  house,  should  also  be  required  by 
the  state  to  be  filed  in  a  state  office.  Sufficient  notice 
of  the  lien  is  given,  and  all  the  important  objects  of 
recording  are  secured  by  the  registry  required  by  the 
national  law ;  and  the  class  of  mortgages  embraced  by 
that  law  may  be  safely  \e(t,  in  the  opinion  of  the  com« 
missioners,  to  its  exclusive  operation.  Only  such  ves- 
sels should  be  excepted  from  the  state  law  as  are 
embraced  by  the  law  of  the  United  States. 

It  is  to  be  observed  that  the  power  of  Oongress  to  regu- 
late the  subject  has  been  doubted  (see  ^tna  Ins.  Oo. 
V.  Aldrich,  26  K  F.,  82).  If  this  doubt  should  be 
confirmed,  this  section  should  be  omitted. 


OHAPTBB  ni. 

PLEDGB. 

BmrmciK  1647.  Pledge,  what 

1648.  When  contract  is  to  be  deemed  a  pledge. 

1649.  Delivery  essential  to  validity  of  pledge. 

1650.  Increase  of  thing. 

1651.  Lienor  may  pledge  property  to  extent  of  his  lien. 

1662.  Real  owner  cannot  defeat  pledge  of  property  transferred 
to  apparent  owner  for  purpose  of  pledge. 
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fiaonow  1663.  Pledge  lender,  what 
1654.  Pledgeholder,  what 

1665.  When  pledge  lender  may  withdraw  property  pledged 
1656.  Obligations  of  pledgeholder. 
165*7.  Pledgeholder  must  enforce  rights  of  pledgee. 

1658.  Obligation  of  pledgee  and  pledgeholder,  for  reward. 

1659.  OFatuitotts  pledgeholder. 

1660.  Debtor's  misrepresentation  of  yalne  of  pledge. 

1661.  When  pledgee  may  sell 

1662.  When  pledgee  must  demand  performanoe. 

1663.  Notice  of  sale  to  pledgor. 

1664.  Waiver  of  notice  of  sale. 

1665.  Waiyer  of  demand. 

1666.  Bale  must  be  by  auction. 

1667.  Pledgee^a  sale  of  securltiea 

1668.  Sals  on  the  demand  of  the  pledgor. 

1669.  1670.  Surplus  to  be  paid  to  pledgor. 

1671.  Pledgee's  purchase  of  property  pledged. 

1672.  Pledgee  may  foreclose  right  of  redemption. 

whSr*  S  1647.  Pledge  is  a  deposit  of  personal  property  by 

way  of  security  for  the  performance  of  another  act 

Story  on  BaUm,j  %  286. 

As  to  what  constitutes  a  pledge  in  general,  see  Gorteljroa 
V.  Lansing,  2  Cfai,  Oaa.^  200 ;  Barrow  v.  Paxton,  6  Johns^ 
268;  McLean  «.  Walker,  10  icL^  471;  BrowneD  v. 
Hawkins,  4  Sarb.^  491;  Hasbrouck  v.  Vanderroort, 
4  Sandf.,  74;  Bank  of  Rochester  v.  Jones,  4t  N,Y^ 
497;  Stc.'ims  v.  Marsh,  4  Den.,  229;  Enapp  v.  AlTord, 
10  Paige^  205.  As  to  the  distinction  between  pledge 
and  mortgage  with  reference  to  things  in  action,  see 
Garlick  v.  James,  12  Johns.,  146;  White  v.  Flatt,  5 
Den,,  269;  Wheeler  v.  Kewboiiid,  16  K  7.,  392; 
Atlantic  Fire  k,  Marine  Ins.  Co.  v.  Boies,  6  Ihur,  683 ; 
Lewis  V,  Graham,  4  Ahb,  iV.,  106;  Wilson  v.  Little,  2 
N,  r.,  443;  Yaupell  v.  Woodward,  2  Sandf.  (X,  143; 
Lewis  v»  Yamum,  12  AUb,  Pr.,  305. 

In  Brass  v.  Worth,  40  Airft.,  648,  the  defendants  wen 
stock  brokers,  in  the  city  of  New  York,  and  the  plain- 
tiff entered  into  a  gmeral  arrangement  with  them 
that  they  should  purchase  such  stock  as  he  ehoold 
direct,  and  pay  for  the  same  with  their  own  money, 
n!)d  hold  such  stock  for  him,  for  resale  fh>m  time  to 
time  as  he  should  direct  For  their  advances  and  ser 
Tices  they  were  to  receive  interest  and  a  commission; 
and  for  their  security  against  depreciation  the  plaintiff 
was  to  keep  on  deposit  with  them  a  margin  of  five  per 
oent  upon  the  par  value  of  all  purchaaeeof  stock  made 
by  them  for  him,  which  margin  was  constantly  to  be 
kept  good.    It  was  held  that  though  the  contract  did 


OF  THE  STATE  OF  NEW  YORK.  501 

Dot  prescribe  with  certainty  the  rights  and  duties  of 
the  defendants  in  the  event  of  the  value  of  the  depo-  ^ 
sited  collaterals  falling  below  the  prescribed  amount, 
the  defendants  were  to  be  regarded  as  the  pledgees  of 
the  plaintiff,  both  in  respect  to  the  stocks  purchased, 
and  to  those  deposited  as  security  for  moneys  advanced ; 
and  the  contract  being  silent,  the  rights  and  duties  of 
the  parties  were  governed  by  the  law  of  pledge. 

g  1648.  Every  contract  by  which  the  possession  of  when  con- 
personal  property  is  transferred,  as  a  security  only,  b?deemed 
ig  to  be  deemed  a  pledge. 

It  is  intended,  by  this  section,  to  place  every  mortgage 
of  personal  property,  accompanied  by  a  change  of 
possession,  upon  the  same  footing  with  a  pledge.  This 
is  in  accordance  with  the  rule  of  the  civil  law,  and  will 
greatly  simplify  the  law  of  this  state  in  respect  to 
pledges  and  mortgages  (see  Story  Eq.  Jur.,  g  1005 ; 
Code  Kapoleon,  2071,  2117). 

5  1649.  The  lien  of  a  pledge  is  dependent  on  pos-  Delivery 
session,  and  no  pledge  is  valid  until  the  property  Uifdi^of^ 
pledged  is  delivered  to  the  pledgee,  or  to  a  pledge- 
holder, as  hereafter  prescribed. 

Delivery  is  essential  to  a  pledge  (Brownell-v.  Hawkins,  4 
Barb.,  491). 

S  1650.  The  increase  of  property  pledged  is  pledged  increase  of 
with  the  property.  ^^^' 

§  1651.  One  who  has  a  lien  upon  property  may  Lienor 
pledge  it  to  the  extent  of  his  lien.  pApert^ 

extent  of 
This  power  is  not  f\illy  recognized  by  our  existing  law;   hU  lien. 

but  it  is  established  in  England,  and  seems  just. 

5  1652.  One  who  has  allowed  another  to  assume  R^ai  owner 
the  apparent  ownership  of  property  for  the  purpose  feTpwIi 
of  making  any  transfer  of  it,  cannot  set  up  his  own  tnSlfer^r?.! 
title,  to  defeat  a  pledge  of  the  property,  made  by  the  owner  for 

■^         ^  1  purpose  of 

other,  to  a  pledgee  who  received  the  property  in  good  p^«^««- 
faith,  in  the  ordinary  course  of  business,  and  for  value. 

This  8c<ition  Is  an  extension  of  our  present  rule  allowing 
a  pledge  by  an  agent  intrusted  with  indicia  of  title 
to  be  sustained  in  favor  of  one  who  lends  upon  it  with- 
out notice  of  the  true  owner's  title. 


as 
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At  oommon  law.  ^- prior,  in  England,  to  4  Gto.  4,  c  8.1^ 
6  td,  c  94,  and  5  A  6  Vict.^  c.  39,  and  in  this  aUt« 
to  Law8  of  1830,  efk  179  —  a  factor  for  sale  had  no 
power  to  pledge;  not  even  to  the  extont  of  hia  lien, 
nor  when  the  object  of  the  pledge  was  to  secure  mone/ 
raiaed  for  the  use  of  his  principal  The  English  statute 
of  6  Geo.,  4,  c  94  (known  as  the  "factor's  act"),  pro- 
vided that :  "any  person  intrusted  with,  and  in  posses- 
sion of  any  bill  of  lading,  dock  warrant,  order  for 
delivery  of  goods,  Ac,  Ac.,  shall  be  deemed  the  true 
owner  of  the  goods  described  therein  so  far  as  to  give 
validity  to  any  contract,  Ac.,  made  by  sach  person  for 
the  sale  or  disposition  of  such  goods,  or  any  pari 
thereof  or  for  the  deposit  or  pledge  thereof)  or,  Aa,  as 
security  for  any  money  or  negotiable  instrument  ad- 
vanced or  given  on  the  fkith  of  such  instrument" 

Under  this  statute  it  was  decided  by  the  English  House  of 
Lords  (in  Hatfield  v.  Phillips,  14  M.  &  W.,  665;  12  (^  <ft 
MtL,  343;  10  Jur.,  180;  aff'g  S.  C,  9  i£  <fe  W:,  647), 
that  to  render  valid  a  disposal  of  goods  by  a  person  ss 
intrusted  with  one  of  the  instruments  named  in  the 
statute,  he  must  be  actually  intrusted  with  the  particu- 
lar instrument  on  the  faith  of  which  the  consideratioa 
passes,  by  the  owner  of  the  goods;  or  must  hold  it 
under  such  circumstanoes  that  an  actual  intrusting  may 
be  inferred.  Where  a  factor  was  intrusted  with  the 
bill  of  lading  by  the  owner,  and  entered  the  goods  in 
his  own  name  at  the  custom  house,  and  thus  obtuned 
a  dock  warrant,  and  pledged  the  dock  warrant,  it  wu 
held,  that  the  pledgee  was  not  entitled  to  hold  the 
goods.  The  dact  that  the  factor  was  enabled  to  obtain 
the  dock  warrant  by  means  of  having  been  intrusted 
with  the  bill  of  lading,  was  not  enoug^.  He  must 
have  been  intrusted  with  the  warrant  by  the  owner. 

^e  rule  in  this  respect  has  since  been  enlarged  by 
stotute  6  A  6  Vict,^  e.  89;  which  enacts  that  any 
agent  intrusted  with  the  possession  of  goods  or  of  the 
documents  of  title  to  goods  shall  be  deemed  owner  so 
far  as  to  give  validity  to  any  contract  by  way  of  pledge, 
lien,  Ac,  for  any  original  or  continuing  advance  ^-not- 
withstending  that  the  party  making  the  advance  may 
have  had  notice  that  the  party  receiving  it  was  only  an 
agent ;  —  and  that  any  bill  of  lading,  4a,  or  other  doco- 
ment  used  in  the  ordinary  course  of  business  as  proof 
of  the  possession  or  control  of  goods,  or  authoriziDg 
the  possessor  of  such  document  to  transfer  or  reoeife 
goods  thereby  represented,  shall  be  deemed  a  '^doou- 
ment  of  title  "  within  the  act. 

By  our  own  factors'  act  {Laws  of  1830,  ch.  179,  g  3).  it  is 
provided  that  every  factor  or  other  agent  intrusted 
Willi  a  bill  of  ladiug,  custom  house  permit^  or  ware- 
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houae-keeper's  receipt;  and  erery  luch  factor  or  agent 
not  having  the  documentarj  eyidenoe  of  title,  who 
Bhall  be  entitled  to  the  possession  of  merchandise  for 
the  purpose  of  sale,  or  as  security  for  advances,  is  to 
be  deemed  the  true  owner,  so  far  as  to  give  validity  to 
his  contract  for  the  sale  or  disposal  of  such  merchan- 
dise, for  any  money  advanced  or  negotiable  instniment, 
or  other  obligation  in  writing  given  upon  the  faith 
thereof.  But  a  person  who  takes  merchandise  from  a 
factor  to  secure  an  antecedent  debt,  acquires  no  better 
right  than  the  factor  had  at  the  time. 

The  principle  of  this  act  is  somewhat  extended  by  Ltxw 
of  1868,  (h.  326,  %  6,  which  enacts  that  warehouse 
receipts  given  for  any  goods,  wares,  merchandise,  grain, 
flour,  produce,  or  other  commodity,  stored  or  doposited 
with  any  warehouseman,  wharfinger,  or  other  person, 
may  be  transferred  by  indorsement  thereof;  and  any 
person  to  whom  the  same  may  be  so  transferred,  shall 
be  deemed  and  taken  to  be  the  owner  of  the  goods, 
wares  and  merchandise  therein  specified,  so  far  as  to 
give  validity  to  any  pledge,  lien  or  transfer  made  or 
created  by  such  person  or  persons.  This  section  was 
somewhat  obscurely  amended  by  Ijaws  of  1859,  ch,  363. 

Under  our  act  of  1830,  it  has  Ix^eii  held  that  where  a 
pledge^  Ac.,  by  a  factor,  is  sought  to  be  sustained  on 
the  ground  ihai  he  tvae  intrtuted  vnth  t?ie  documerUary 
ewidenee  of  tUle  mentioned,  it  must  appear: 

1.  That  the  pledgee  had  no  notice,  from  the  language 
of  the  docmneut  relied  on,  or  otherwise,  that  the  factor 
was  not  the  true  owner. 

2.  That  the  document  was  transferred  and  delivered 
to  such  pledgee  simultaneously  with  his  advance,  in 
such  manner  as  to  vest  in  him  either  the  title  or  the 
exclusive  right  and  means  of  obtaining  possession. 

S.  That  the  document  relied  on  is  one  of  the  three 
enumerated  in  the  statute.  A  permit  for  landing  goods 
on  which  duties  have  not  been  paid,  to  the  end  that 
they  may  be  stored  in  bond,  as  authorized  by  acts  of 
Congress,  August  6,  1846,  and  Miarch  28,  1854  (9  IL  S, 
Stat,  at  L,,  63;  10  id.,  270),  is  not  such  a  "custom 
house  permit  ;**  nor  is  the  receipt  of  the  keeper  of  a 
bonded  warehouse  on  receiving  goods  for  storage^ 
given  under  the  acts  of  Congress,  such  a  "  warehouse- 
keeper's  receipt  '*  as  is  embraced  within  the  act 

4.  That  the  document  was  **  intrusted  "  to  the  factor 
by  the  owner  of  the  goods ;  i  c,  it  must  have  been 
delivered  or  transmitted  to  the  factor  by  the  owner,  or 
have  been  received  by  the  factor  in  the  proper  and 
ordinary  mode  of  discharging  his  trust 
Unless  these  elements  exist,  the  validity  of  the  pledge 
must  be  determined  by  the  common  law. 
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On  the  other  hand,  where  a  pledge  by  a  factor  ii 
sought  to  be  sustained  upon  the  ground  ffuU  ht  wa$ 
intrusted  with  tfie  potaetsion  of  Hie  goods,  it  must  ai^ 
pear: 

1.  That  he  had  aotnal  as  distinguished  from  oon- 
structiye  possession.  Qoods  stored  in  bonded  ▼are- 
house  before  payment  of  duties,  are  not  in  poeaession 
of  the  factor  within  the  meaning  of  the  statute. 

2.  That  the  change  of  possession  was  made  at  the 
time  of  the  advance  which  the  pledge  was  inteoded  to 
secure.  See  on  this  subject,  Bonito  «.  Mosquera,  2 
Bosw,j  401;  Walther  v.  Wetmore^  I  K  J).  £M^  7; 
OoveU  tr.  Hill,  6  iV:  T.,  374. 

The  effect  of  the  act  is  that  one  who  has  8uch\c[oGameiit- 
ary  evidenoe  of  the  title  to  merchandise  as  gives  him 
the  ezdusive  control  of  the  possession,  is  deemed  the 
true  owner  of  the  property  for  oertain  purposes,  it 
the  true  owner  has  intrusted  him  with  such  eYidenoe 
for  the  purpose  of  disposing  of  the  property.  A  factor 
so  situated  can  sell  or  pledge  the  whole  or  a  part  of 
the  property;  or  give  a  lien  upon  it  for  advances.  If 
he  misappropriates  the  property  his  principal  must 
suffer;  not  the  person  who  has  dealt  with  the  factor 
on  the  faith  of  the  position  in  which  the  owner  hi^ 
placed  him.  Thus  one  who  has  made  advances  to  a 
factor  upon  the  faith  of  a  warehouseman's  receipt  of 
imported  goods,  given  to  the  factor  in  consequence 
of  his  being  intrusted  with  an  invoice  of  the  goods,  is 
protected,  though  thd  invoice  showed  that  the  goods 
belonged  to  the  shipper.  To  bring  a  case  within  the 
act)  it  is  not  necessary  that  the  true  owner  should 
have  intrusted  the  factor  with  the  identical  evidence 
of  title  on  the  faith  of  which  the  factor  procures  the 
loan.  Intrusting  him  with  primaiy  documents  out  of 
which  others,  in  the  usual  course  of  trade,  grow,  is 
equivalent  to  intrusting  him  with  the  latter.  Nor  is  it 
strictly  necessary  that  the  documentary  evidence  of 
title  should  be  delivered  at  the  very  time  when  the 
loan  is  made.  If  good  faith  is  shown,  the  loan  may 
be  made  at  one  time,  and  the  pledge  created  afte^ 
wards  (Gartwright  f.  Wilmerding^  24  K.  T.,  631). 

It  will  be  observed  that  our  present  act  is  limited  to  dis- 
position by  a  "  factor  or  other  agent"  The  Conums- 
sioners  propose  to  extend  it  to  all  persons  allowed  lo 
assume  the  apparent  ownership.  This  will  not,  how- 
ever, extend  the  rule  to  all  cases  of  mere  possession. 
Kere  possession  of  goods  is  not  evidence  to  the  world 
of  an  unlimited  authority  to  sell  them ;  so  as  to  pre- 
clude the  owner  from  showing,  as  against  a  purchaser, 
that  they  were  intrusted  to  him,  not  for  sale,  but  for  a 
different  purpose — such  as  transportation  or  temporaiy 
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makody  (Oook  «.  Beal,  1  Bomg^  49T.  Compare  Zacfaria- 
8on  V.  Ahman,  2  Sand/.^  68). 
It  is  dear  that  one  who  takes  fVom  the  factor  or  agent| 
with  notice  of  the  true  owner's  right,  it  not  protected 
by  the  act  (Stevens  v.  Wilson,  3  Dm.,  472 ;  aff 'g  S.  C, 
8  ma,  612;  GoveUv.HiU,  6  y.  K,  874;  Wilson  v. 
Nason,  4  Amw.,  155).  This  prindple  is  preserred  bj 
the  provisions  in  the  text    . 

S  1653.  Property  may  be  pledged  as  security  for  pied^ 
the  obligation  of  another  person  than  the  owner,  and  what. ' 
in  so  doing  the  owner  has  all  the  rights  of  a  pledgor 
for  himself,  except  as  hereinafter  stated. 

Code  Napoidon,  2077. 

S  1654.  A  pledgor  and  pledgee  may  agree  npon  a  piedg* 
third  person  with  whom  to  deposit  the  property  what.* 
pledged ;  who,  if  he  accepts  the  deposit,  is  called  a 
pledgeholder. 

Code  NafoLoon^  2076. 

5  1655.  One  who  pledges  property  as  security  for  wbaa 
the  obligation  of  another,  cannot  withdraw  the  pro-  ^f^^^rf  *^ 
perty  pledged  otherwise  than  as  a  pledgor  for  himself  pjxSS^ 
might;  and,  if  he  receives  irom  the  debtor  a  con- 
sideration for  the  pledge,  he  cannot  withdraw  it 
without  his  consent. 

£  1656.  A  pledgeholder  for  reward  cannot  exoner-  obUgatioBa 
ate  himself  fix>m  his  undertaking;  and  a  gratuitous  hoiSer.^ 
pledgeholder  can  do  so  only  by  giving  reasonable 
notice  to  the  pledgor  and  pledgee  to  appoint  a  new 
pledgeholder,  and,  in  case  of '  their  failure  to  agree, 
by  deposithig  the  property  pledged  with  some  impar- 
tial person,  who  will  then  be  entitled  to  a  reasonable 
compensation  for  his  care  of  the  same. 


S  1657.  A  pledgeholder  must  enforce  all  the  rights  Pledge. 
of  the  pled&:ee,  unless  authorized  by  him  to  waive  enro^M'" 

them.  pledgee. 


S  1658.  A  pledgee,  or  a  pledgeholder  for  reward,  owiption 
assumes  the  duties  and  liabilities  of  a  depositary  for  anJ^pie^^ 

"  holder  for 

reward.  reward. 
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S  1659.  A  gratuitons  pledgeholder  assomes  the 
daties  and  liabilities  of  a  gratuitons  depositary. 

S  1660.  Where  a  debtor  has  obtained  credit,  or  an 
extension  of  time,  by  a  fraudulent  misrepresentation 
of  the  value  of  property  pledged  by  or  for  him,  the 
creditor  may  demand  a  fiirther  pledge  to  correspond 
with  the  value  represented ;  and  in  default  thereof 
may  recover  his  debt  immediately,  though  it  be  not 
actually  due. 

Code  of  La.f  3U1. 

S  1661.  When  performance  of  the  act  for  which  a 
pledge  is  given  is  due,  in  whole  or  in  part,  the  pledgee 
may  collect  what  is  due  to  him  by  a  sale  of  property 
pledged,  subject  to  the  rules  and  exceptions  herein- 
after prescribed. 

S  1662.  Before  property  pledged  may  be  sold,  and 
after  performance  of  the  act  for  which  it  is  security 
is  due,  the  pledgee  must  demand  performance  there- 
of from  the  debtor. 

Wilflon  V.  Little,  2  N.  7,,  443 ;  «ff  *g  a  C,  1  iSbiM^.,  351 ; 
Lewis  V,  Graham,  4  Abb.  iV.,  106 ;  Oastello  v.  City 
Bank, IK.  7. Leg,  Oba.,  25 ;  Brown t .  Ward,  3 Duer, 660. 

S  1663.  A  pledgee  must  give  actual  notice  to  the 
pledgor  of  the  time  and  place  at  which  the  property 
pledged  will  be  sold,  at  such  a  reasonable  time  before 
the  sale,  as  will  enable  the  pledgor  to  attend. 

Notice  to  the  pledgor  of  the  sale  ia  an  essential  prerequi- 
site  (Lewis  v.  Graham,  4  Abb.  Pr.,  106 ;  Castello  t. 
City  Bank,  1  K  7.  Leg.  Obs.,  25;  Brass  v.  Worth,  40 
Barb.,  648;  Brown  v.  Ward,  3  Duer,  660).  And  this 
notice  must  apprise  the  pledgor  of  the  time  and  plaee 
of  sale.  For  the  object  of  the  notice  is,  not  merely 
to  enable  the  pledgor  to  redeem,  but  also  to  enable  him 
to  be  present  at  the  sale,  and  see  that  it  is  fairlj  oon- 
dncted  (Wheelor  v,  Newbould,  16  K.  7^  392).  And 
where  notice  cannot  be  given  to  him  personally,  e.  g^ 
where  he  has  absconded,  the  pledgee  cannot  dispose  of 
the  pledge  without  notice,  but  must  resort  to  judicial 
proceedings  (Garlick  v.  James,  12  Johna.,  146).  An 
advertiaement  in  the  newspapers  is  not  suflkseoft 
notice  (Steams  v.  Marsh,  4  Den,,  227). 
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S  1664.  Notice  of  sale  may  be  waived  by  a  pledgor  ^^l^^J^ 
at  any  time ;  but  is  not  waived  by  a  mere  waiver  of  "^•• 
demand  of  performance. 

MiUiken  v.  Dohoo,  21 M  K,  364;  Wilioiii;.  Little,  2  id.,  443. 

g  1665.  A  debtor  or  pledgor  waives  a  demand  of  JJ^^J."* 
performance  as  a  condition  precedent  to  a  sale  of  the 
property  pledged,  by  a  positive  refusal  to  perform, 
after  performance  is  due,  bat  cannot  waive  it  in  any 
other  manner  except  by  contract. 

See  Wileqn  v.  LiUle,  2  iV:  K,  448. 

S 1666.  The  sale,  by  a  pledgee,  of  property  pledged,  sji*  "jjij 
mast  be  made  by  public  auction,  in  the  manner  and  ^^^<^* 
upon  the  notice  to  the  public  usual  at  the  place  of 
sale,  in  respect  to  auction  sales  of  similar  property ; 
Htid  must  be  for  the  highest  obtainable  price. 

Wheeler  v.  Newbould,  16  ^  F.,  392;  Brown  v.  Ward,  3 
Duer^  660.  Even  in  the  case  of  stock  pledged,  a  sale 
at  the  rooms  of  a  board  of  brokers  in  the  citj  of  New 
York,  whose  transactions  were,  by  their  regptilationa, 
not  open  to  the  publio,  has  been  held  invalid,  without 
the  consent  of  the  pledgor  (Wood  v,  Hamilton,  cited 
in  Castello  v.  City  Bank,  I  N.  7.  Leg.  Obs.,  26;  Rankin 
V.  McCuUough,  12  Barb.,  103;  Willoughby  v.  Corn- 
stock,  3  ffiTl,  389 ;  Brass  v.  Worth,  40  Barb.,  648). 

It  is,  of  course,  to  be  understood  that  this  section  may  be 
overruled  by  agreement  of  the  parties. 

§  1667.  A  pledgee  cannot  sell  any  evidence  of  debt  ^f^f'* 
pledged  to  him,  except  the  obligations  of  govern-  cwitie^ 
ments,  states,  or  corporations ;  but  he  may  collect  the 
same  when  due. 

Wheeler  v.  Kewbould,  16  ^  7.,  397,  limited  by  the 
exception,  wliich  is  not  inconsistent  with  the  principle 
of*  that  Ciise  (see  also  Garlick  v.  James,  12  Johns., 
146;  Kelson  v.  Wellington,  6  Bosw.,  178;  Brookman 
V.  Metcalf,  id.,  429,  445;  White  v.  Piatt,  6  Den.,  269; 
Hays  V.  Riddle,  1  Sand/.,  248).  Of  course  a  different 
agreement  may  be  made  by  the  parties. 

g  1668.  Whenever  proi>erty  pledged  can  be  sold  for  saie  on  the 
a  price  suflScient  to  satisfy  the  claim  of  the  pledgee,  the  pledgor, 
the  pledgor  may  require  it  to  be  sold,  and  its  proceeds 
to  be  applied  to  such  satisfaction,  when  due. 
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ThJB  prorision  is  new,  or,  at  leaa<^  it  is  yerj  doabthi 
whether  such  a  right  dow  exists.  Bat  its  jostioe  is 
Terj  clear  (Story  BaUm.,  §  320).  It  is  not  proposed  to 
extend  the  same  privilege  to  mortgages,  as  thej  are 
used  as  permanent  securities.  A  pledge  should  be 
used  onlj  as  a  transient  security. 

b^^idto  ^  16619.  After  a  pledgee  has  lawfully  Bold  property 
^edgor.  pledged,  or  otherwise  oolleoted  its  proceeds,  be  may 
deduct  therefrom  the  amouDt  due  under  the  principal 
obligation,  and  the  necessary  expenses  of  sale  and 
collection,  and  must  pay  the  surplus  to  the  pledgor, 
on  demand. 

Id.  g  1670.  When  property  pledged  is  sold  before  the 

claim  of  the  pledgee  is  due,  he  may  retain  out  of 
the  proceeds  all  that  can  possibly  become  due  under 
his  claim,  until  it  becomes  due;  with  the  proper 
rebate  of  interest. 

^wKwof      S  1671.  A  pledgee,  or  pledgeholder,  cannot  pur- 
id^      chase  the  property  pledged  except  by  direct  dealing 
with  the  pledgor. 

Story  on  Baihn^  g  319;  see  also  Djkers  v.  Allen,  7  EH 
497,  and  the  Title  on  Tbcbt  But  (prior  to  Lawt  of  1857, 
c^  414)  somewhat  enlarging  the  powers  of  a  special 
partner)  it  was  held  that  a  special  partner  of  a  firm  with 
whom  property  is  pledged  is  not  incapacitated  from  par- 
chasing  it  at  a  sale  made  by  the  fina.  As  he  was 
prohibited  from  transacting  any  business  on  account 
of  the  partnership,  and  could  not  be  employed  as  agent^ 
ttttomegr  or  otherwlso,  no  duty  devolved  upon  him  in 
reference  to  the  bailment.  He  could  not  aid  or  direot 
in  the  sale ;  and,  hence,  was  not  within  the  rule  that 
one  shall  not  be  permitted  to  purchase  who  has  a  duty 
inconsistent  with  the  character  of  .purchaser  (Lewis 
f .  Graham,  4  Abb.  /V.,  106). 

m'**?OTe.         S  1672.  Instead  of  selling  property  pledged,  as 

onS^p-   hereinbefore  provided,  a  pledgee  may  foreclose  the 

t*on.  right  of    redemption  by  a  judicial  sale  under  the 

direction  of  a  competent  court;  and  in  that  case 

may  be  authorized  by  the  court  to  purchase  at  the 

sale. 

See  Garlick  v.  James,  12  Johna^  14ft. 
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CHAPTER  IV- 

BOTTOMBY. 

Bbotiok  1673.  Bottomr7,  what 

1674.  Owner  of  ship  may  hypothecate. 

1675,  1676.  When  master  may  hypothecate  ship. 

1677.  When  master  may  hypothecate  freight-money. 

1678.  Rate  of  interest 

1679.  Bights  of  lender  when  no  necessity  for  bottomry  existed. 

1680.  Stipulation  for  personal  liability,  Toid. 

1681.  When  money  loaned  is  to  be  repaid. 

1682.  When  bottomry  loan  becomes  due. 
168a  Boltomiy  liep,  how  lost, 

1684.  Preference  of  bottonuy  lien  over  othar  Ueii& 
1686.  Priority  of  bottomry  liens. 

S  1673.  Bottomry  is  a  coDtraot  by  which  a  ship  or  Bottomrj, 
Its  freightage  is  hypothecated*  as  security  for  a  loan, 
which  is  to  be  repaid  oDly  in  case  the  ship  survives  a 
particular  risk,  voyage,  or  period.' 

'  Stainbank  m  Sheppard,  13  0.  R,  418,  441. 

*  The  brig  Draoo,  8  Sumn.,  1S7, 191 ;  Thorndike  v.  Stone, 
11  Pick,  188 ;  Stainbank  v.  Sheppard,  13  O.  B.,  418 ; 
Cole  «.  White,  26  Wend^  611;  The  Atlas,  2  Hogg. 
Adm^  48.  The  fact  that  the  terms  of  the  bond 
u^port  a  transftr  of  the  ship,  rather  than  a  mere 
pledge,  makes  no  difference  in  the  character  or 
operation  of  the  contract  (Robertson  v.  United  States 
Ins.  Co.,  2  Johns,  Cos.,  250). 

In  White  t.  Cole,  24  Wend,  116,  126,  it  was 
remarked  by  Judge  GowiK,  that  contracts  of  bot- 
tomry ought  to  be  confined  to  vessels  navigating  the 
ocean,  or  its  great  navigable  arms;  and  that  they 
ought  not  to  be  permitted  upon  vessels  employed 
upon  the  lake&  Bat  this  view  was  disapproved  by 
Senator  Vibplahok,  in  delivering  his  opinion  in  the 
Court  of  Errors,  upon  the  reversal  of  the  decision  of 
the  Supreme  Ck>urt  (see  Cole  v.  White,  26  WencL^ 
(11,  515).  The  commissioners  have  not  thought  it 
necessary  to  propose  any  distinction  between  sliips 
employed  in  inland  and  in  ocean  navigation  in  this 
respect  The  only  practical  objection  to  allowing  a 
bottomry  contract  upon  an  inland  ship,  is  in  the 
danger  that  excessive  interest  may  be  exacted.  Suf- 
ficient protection  against  this  is  afibrded  by  the 
provision  of  flection  1678,  by  which  the  rate  of  inte- 
rest agreed  on  by  the  parties  may  be  reduced  by  the 
court  whenever  it  appears  ui^'ustifiable  or  exorbitant 
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S  1674.  The  owner  of  a  ship  may  hypothecate  it  or 
its  freightage,  upon  bottomry,  for  any  lawful  purpose,* 
and  at  any  time  and  place.' 

*  The  brig  Draco,  2  Sumn.,  157,  186;  Greelyv.  Water- 

house,  19  Maine^  9 ;  sloop  Mary,  1  Paine^  C.  (Z,  671, 
Thomdike  v.  Stone,  11  Pick.,  183;  see  the  Duke  of 
Bedford,  2  Bdgg.  Adm,,  294. 
*The  brig  Draco,  2  Sumn.,  157;  sloop  Mary,  1  Paint, 
O,  C7.,  671.  Id  England  the  admiralty  law  maybe 
otherwise  (see  the  Royal  Arch,  1  Swab.  Adm.,  269, 
276). 

%  1676.  The  master  of  a  ship  may  hypothecate  it 
upon  bottomry,  only  for  the  purpose  of  procuring 
repairs  or  supplies  which  are  necessary  for  accom- 
plishing the  objects  of  the  voyage,  or  for  securing 
the  safety  of  the  $hip« 

The  Virgin,  8  Pet,,  638;  Boss  v.  Ship  ActlTe.  8  Watk. 
C.  (7.,  227 ;  The  Aurora^  1  Wheat.,  96 ;  The  Bdmond, 
1  Lush.  Adm.,  57,  211;  The  North  Star,  id,  45;  The 
Prince  George,  4  Moore  P,  (X,  21 ;  see  also,  The  Orelia, 
3  Eagg.  Adm,,  75;  The  Boston,  1  Blaicf^,  A  K  Adm.^ 
309;  The  Alexander,  1  Doda.  Adm.,  278 ;  The  Tartar, 
1  Hogg.  Adm.,  1 ;  The  brig  Ann  C.  Pratt,  1  Curtis,  C. 
C,  340;  affirmed,  18  Row.  [Ui  5.],  63. 

g  1676.  The  master^  of  a  ship  can  hypothecate  it 
upon  bottomry,  only  when  he  cannot  otherwise  relieve 
the  necessities  of  the  ship,'  and  is  unable  to  reach 
adequate  funds  of  the  owner,  or  to  obtain  any  upon 
the  personal  credit  of  the  owner,'  and  when  previous 
communication  with  him  is  precluded  by  the  urgent 
necessity  of  the  case.^ 

*  The  master  is  the  only  person  beside  the  owner  who  can 

hypotiiecate  the  ship  (The  Orelia,  3  ffagg,  Adm,,  75; 
The  Kennersley  Castle,  id,,  1 ;  The  Tartar,  1  «i.,  1 ; 
The  Boston,  1  Blatchf.  <fe  B.,  309;  The  Ann  0.  Pratt, 
1  Curt,  a  C,  340;  alTM,  18  How.  [U.  S.\  63;  The 
Alexander,  1  Dads.  Adm.,  278 ;  The  Jane,  tdL,  461). 

*  The  Gratitudine,  3  Rob.  Adm.,  196,  266;  The  Nelson,  I 

Hajgg.  Adm.,  169 ;  The  Gauntlet,  6  Notes  of  Gas^  370; 
3  W.  Rob.,  82. 
'  Tanno  v.  Sloop  Mary,  Bee,  Adm.,  120;  Ship  Packet^  3 
Maaon,  255;  Ross  v.  Ship  Active,  2  Wa^  G.  C,  226; 
and  see  Walden  v.  Chamberlain,  3  Wash.  C.  C^ 
290 ;  The  Medora,  Spragua,  138 ;  The  Virgin,  8  POen 
638;  The  Saxe  Oobourg,  8  ffagg.  Adm.,  387. 
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•Th»  OUvier,  1  Luah.  Adm^  4M;  U  Yubel,  1  Doda, 
Ziw.,  273;  Arthur  v.  Barton,  6  i/l  <fc  W^  138. 
This  i0  the  onlj  test,  and  it  is  immaterial  whether 
the  ship  is  in  a  home  port  or  a  foreign  one,  if  the 
master  was  really  unable  to  communicate  with  the 
owner  (The  Trident»  1  Wi  Rch,,  29;  The  Tsabel,  1 
Dod$,  AdnL,  273).  Bat  it  has  been  held,  in  the  English 
Privj  Council,  that  the  master  must  not  only  com- 
municate the  fact  of  his  distress,  but  must  also 
communicate  his  intention  to  make  a  bottomry  bond 
(The  Oriental,  7  Moore  P.  (7.,  398).  And  communi- 
cation moat  be  mada  by  telegraph,  if  that  is  possible, 
and  the  master  cannot  wait  for  an  answer  to  a  letter 
by  mail  (lb), 

5  1677.  The  master  of  a  ship  may  hypothecate  ^^^^ 

fieightage  upon  bottomry,  under  the  same  circum-  ^f^S^^^ 

stances  as  those  which  authorize  an  hypothecation  of  "'^'^^y- 
the  ship  by  him. 

The  Packet,  3  Mastm,  266;  The  Zephyr,  idL,  341. 

S  1678.  Upoo  a  contract  of  bottomry,  the  parties  Bate  or  ib 
may  lawfully  stipulate  for  a  rate  of  interest  higher 
than  that  allowed  by  the  law  upon  other  contracts. 
But  a  competent  court  may  reduce  the  rate  stipulated 
when  it  appears  unjustifiable  and  exorbitant. 

The  Atlas,  2  Eagg.  Adm.,  48,  58 ;  The  Cognac,  «1,  37*7 ; 
Sharpley  v.  Hurrel,  Cro.  Jac.,  208;  see  Simonds  «. 
Hodgson,  Z  B.A  Ad,,  57 ;  The  Huntley,  1  lAuih.  Adm.^ 
24;  The  Zodiac,  1  Hogg.  Adm.^  320,  326;  The  Heart 
of  Oak,  1  W.  Jiob.,  204. 

S  1679.  A  lender  upon  a  contract  of  bottomry,  Bighu  of 

^  lender  whei 

made  by  the  master  of  a  ship,  as  such,  may  enforce  ^f^^^ 
the  contract,  though  the  circumstances  necessary  to  ^JJd. 
authorize  the  master  to  hypothecate  the  ship  did  not 
in  fact  exist,  if,  after  due  diligence  and  hiquiry,  the 
lender  had  reasonable  grounds  to  believe,  and  did  in 
good  faith  believe,  in  the  existence  of  such  circum- 
stances. 

Conard  v.  Atlantic  Ins.  Co.,  1  Peton,  386;  4  Wash,  G.  (7, 
662;  see  Carrington  v.  Pratt,  18  Bow.  [U.  S.],  63; 
Thomas  v.  Osbom,  19  id.^  22,  31 ;  Soares  v.  Rahn,  3 
Moore,  P.  C^\)  Walden v. Chamberlain,  3  Wash,  0.  (7., 
290;  The  Prince  of  Saze  Ooburg,  3  Hogg.  Adm.,  387 : 
The  Orelia,  3  ML,  84^  86;  Tho  Nelson,  1  «2.,  169,  176! 
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foJ^perVoSai      S  1680.  A  Stipulation,  in  a  contract  of  bottomry, 
5;*^"^^'      imposing  any  liability  for  the  loan  independent  of 
the  maritime  risks,  is  void. 

Stainbank  v.  Sheppard,  13  O.  B^  418,  4AA\  The  KelBon, 
1  Hogg,  Adm^  169;  compare  The  Tartar,  id,,  1,  13. 
But  a  bottomry  bond  may  be  given  as  collateral  security 
for  a  personal  obligation  (The  Emancipation,  1  Wl 
Bob,,  124;  The  Augusta,  1  Doda,  Adm.,  283). 

S  1681.  In  case  of  a  total  loss  of  ttie  thing  hypoth- 
ecated, fix>m  a  risk  to  which  the  loan  was  subject, 
the  lender  upon  bottomry  can  recover  nothing  ;^  in 
case  of  a  partial  loss,  he  can  recover  only  to  the  el- 
tent  of  the  net  value  to  the  owner  of  the  part  saved.' 

'  The  brig  Draco,  2  Sumn.,  161, 191;  Thomdikev.  Stoo^ 
11  Pick.,  183 ;  The  Atiafi,  8  Eagg.  Adm.,  48 ;  Bray  «t 
Bales,  9  Mete,  237. 

«  Codt  da  Com.,  327.  Such  is  the  usag©  in  New  York. 
The  capture  and  sale  of  a  ship  is  not  a  total  loss 
within  this  section,  if  its  proceeds  are  restored.  See 
Appleton  V.  Orowninahield,  3  Mom.,  448. 

5  1682.  Unless  it  is  otherwise  expressly  agreed,  a 
bottomry  loan  becomes  due  immediately  upon  the 
termination  of  the  risk,  although  a  term  of  credit  is 
specified  in  the  contract. 

The  brig  Draco,  2  Svmn,,  157,  193. 

5  1683.  A  bottomry  lien  is  independent  of  posses- 
sion, and  is  lost  by  omission  to  enforce  it  within  a 
reasonable  time. 

The  Virgin,  8  Peters,  638,  664;  The  Tartar,  1  Bagg.  Adnu, 
1,  13;  The  Eoyal  Arch,  1  &fiab.Adm^  )69,  28B;  Ship 
Charles  Carter,  4  Grmch^  328;  Xieland  ti.  The  Medora^ 
2  Woodb.  ds  K,  105, 

Sf  bottom-  S  !«**•  A  bottomry  lien,  if  created  out  of  a  real  or 
Slhir'Veis!  apparent  neoessfty,^  in  good  faith,  is  preferred  to  every 
other  lien  or  claim  upon  the  same  thing,  excepting  only 
alien  for  seamen's  wages,*  a  subsequent  lien  of  materi- 
almen for  supplies  or  repairs,  indispensable  to  the 
safety  of  the  ship,'  and  a  subsequent  lien  for  salvage.* 

'  A  bottomry  lien,  created  by  the  owner,  witliout  neces- 
sity, and  without  any  reafoa  for  the  lender  to  believa 
that  the  loan  was  necessary,  has  not  a  preference 
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over  anj  prior  Ken  (Tbn  Donvogan  Castle,  3  Bagf, 
Adm,,  331;  see  The  BojbI  Arch,  1  Stoab.  Adm., 
269). 

'Madonna  Didra,  1  Dods.  Adm.,  37,  40;  Sjdnej  GoTe^ 
idj  ly  13;  The  Charles  Carter,  4  Orant^  328;  The 
Yirgin,  8  Peten,  638;  see  The  Mary  Ann,  9  Jur^ 
94;  The  Louisa  Bertha,  1  Eng.  L.  dfc  £,  666 ;  14  Jur^ 
lOOit  This  is  true  of  wages  earned  before,  as  well 
as  after  the  bond  is  given  (The  Union,  1  iMsh.  AdnL, 
128),  and  a  third  person,  who  at  the  master^s  request, 
has  advanced  the  seamen^a  wages,  has  the  same  right 
of  hen  (The  W.  F.  Safford,  1  Liuh.  Adm.,  69^  but  an 
owner  has  not  (The  Janet  Wilson,  1  Swab,  Adm,^ 
261). 

*  The  Jerusalem,  2  GoJL,  346 ;  compare  the  W.  F.  Saf- 
ford, 1  Lush,  Adm.,  69. 

*See  The  W.  F.  fiAfford,  I  Luth.  Adrt^^  69. 

S  1685.  Of  two  or  more  bottomry  liens  on  the  same  priority  or 
subject,  the  latter  in  date  has  preference,^  if  created  ueoa."^ 
out  of  necessity.' 

'The  Exeter,  1  Boh.  AdnL,  146;  The  Trident,  1  W.  Rob,, 
29;  The  Betsey,  1  Dods.  Adm.,  289;  Lelandv.  The 
Kedora,  2  Woodb.  db  Mi^  113 ;  Fumiss  v.  The  Ifagoun, 
Oicott  Adm,,  66;  The  Duke  of  Bedford,  2  Bagg, 
Adm.,  294;  The  PrisdUa,  1  Lti^  Adin,^  L 

'She  Dunvegan  Castle^  3  Bagg,  Adn^  331. 


ohaJ?teb  v. 

BBSPONDENTIA. 

Swmov  16^.  ttesptondentia,  what. 

1687.  Respondentia  by  owner. 

1688.  Respondentia  by  master. 

1689.  Rate  of  mterest 

1690.  Obligatious  of  ship  owner. 

§  1686.  Itespondentia  is  a  contract  by  which  a  St'wSJT 
cargo,  or  some  part  thereof,  is  hypothecated  as  secu- 
rity for  a  loan,  the  repayment  of  which  is  dependent 
on  maritime  risks. 

In  England  a  separate  contract  of  respondentia  is  not 
known  (see  La  Constancia,  4  Notes  of  Cas.^  285;  3 
Kent  Com.,  354).  And  in  this  country,  it  is  rarely 
entered  into  by  a  shipmaster  as  sdch. 

65 
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5  1687.  The  owner  of  cargo  may  hypothecate  it 
upon  respondentia,  at  any  time  and  place,  and  for 
any  lawful  purpose. 

CoDard  v.  Atlantic  Ins.  Co.,  1  PeterSj  386,  436 ;  see  Frank- 
lin Ins.  Oo.  v.  Lordf  4  Maaon,  248. 

S  1688.  The  master  of  a  ship  may  hypothecate  its 
cargo  upon  respondentia,  only  in  a  case  in  which  he 
would  be  authorized  to  hypothecate  the  ship  and 
freightage,  but  is  unable  to  borrow  sufficient  money 
thereon  for  repairs  or  supplies  which  are  necessary 
for  the  successful  accomplishment  of  the  voyage; 
and  he  cannot  do  so,  even  in  such  case,  if  there  is  no 
reasonable  prospect  of  benefiting  the  cargo  thereby. 

T1|B  Gratitudine,  3  Rob.  Adm.,  196,  263;  ship  Actire,  3 
Wash.  G.  (7.,  237;  see  Pope  «.  Nickerson,  8  Story,  i^; 
The  Osmanli,  3  Wl  Bob.,  214;  1  Noieg  of  Oas^  322; 
The  Lord  Cochrane,  2  W.  Bob^^  312;  The  Prinoe 
Regent,  cited,  2  id.,  83 ;  The  PrisciUay  1  Lush.  AAn., 
1 ;  La  Oonstanda,  4  Notes  of  OaaeSf  286. 

S  1689.  The  provisions  of  sections  1678  to  1685 
apply  equally  to  loans  on  respondentia. 

Bee  The  Gratitudine,  3  Boh.  Adm^  196,  260;  The  Nostra 
Senora  del  Carmine,  29  Eng.  L.dsK,  672 ;  18  Jwr.,  730; 
The  Osmauli,  3  W.  Bob.,  214;  7  Koks  of  Cos.,  322. 


obiiga-  g  1690.  The  owner  of  a  ship  is  bound  to  repay  to 

ship  owner,  the  owucr  of  its  CdTgo  all  which  the  latter  is  com- 
pelled to  pay,  under  a  contract  of  respondentia  made 
by  the  master,  in  order  to  discharge  its  lien. 

Duncan  v.  Ben9on,  1  JSsxh^  637. 


OHAPTEE  VI. 


OTHEB   lilENS. 

SaonoN  1691.  Lien  of  seller  of  real  property. 

1692.  When  transfer  of  contract  waives 

1693.  Extent  of  seller's  lien. 

1694.  Lien  of  seller  of  personal  property, 

1695.  Purchaser's  lien  on  real  property. 

1696.  Lien  for  serrices. 
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SKmoN  1697.  Lien  of  factor. 

1698.  Banker's  Ilea. 

1699.  Shipmaster's  lien. 

1700.  Seamen's  lien. 

1701.  Officer's  lien. 

1702.  AttomeT's  lien. 

1703.  Judgment  lien. 

1704.  Mechanic's  lien. 
1706.  Lien  on  ships. 
1706.  Enforcement  of  lien. 

S  1691.  One  who  sells^  real  property  has  a  special  Lien  of  n^ 
lien  thereon,  independent  of  possession,' for  so  much^  propertj. 
of  the  price^  as  rehiains  unpaid,^  and  unsecured'  other- 
wise than  by  the  personal  obligation  of  the  buyer.^ 

'  This  lien  exists  onlj  in  favor  of  the  sellerf  and  one  who 
lends  the  purohaae-monej  to  the  bujor  cannot  enforce 
it  (Marquat  v.  Murquat,  7  Haw.  iV.,  417);  see 
McEillip  V.  McEillip,  8  Barb.,  662.  But  persona 
claiming  under  the  seller  maj  do  so  (Sell^  v.  Selbj, 
i  Ruae^  336). 

*  Story  Eq.  Jur.,  §  1218. 

'  The  receipt  of  security  for  part  of  the  price  (Hallock  v. 
Smith,  8  Barb.,  267)  or  payment  of  such  part  (4  KmU 
Cbm^  161 ;  Ganon  v.  Green,  1  Johiu.  Oh.,  308X  does 
not  affect  the  lien  for  the  residue.  But  in  Fish  «. 
Howland  (1  Paige,  20),  it  was  held  that  acceptance 
of  a  mortgage  on  the  land  sold,  for  pari  of  the  price, 
waived  the  entire  lien. 

^Thia  lien  exists  only  where  land  has  been  sold  for 
money,  and  cannot  be  used  to  enforce  any  other 
obligation  (McEiIKp  «.  McKiUip,  8  Barb.,  662). 
^ Price"  has  been  elsewhere  defined  as  a  pecuniary 
consideratioQ. 

*  Story  Eq.  Jvr.,  §  1217;  Garson  v.  Green,  1  Jdhm,  CK, 

308;  Bradley  V.  Bosley,  1  Barb.  CK,  126;  Stafford 
V.  Van  Benaselaer,  9  Oow«,  316;  Mackreth  v.  Sym- 
mona,  16  Ties.,  329 ;  Nairn  v.  Prouae,  6  id.,  762.  This 
lien  exists  upon  the  sale  of  a  mere  equitable  title, 
as  weU  as  in  the  case  of  a  legal  on«  (Warren  v.  Venn, 
28  Barb.,  333). 

*  The  acceptance  of  any  security,  except  as  mentioned, 

waives  the  lien  (Goit  v.  Fougera^  36  Barb.,  195;  Tail 
V.  Foster,  4  N.  K,  312;  Ush  9.  Howland,  1  Paige, 
20 ;  Warner  v.  Yan  Albtyne,  3  idL,  513 ;  Gihnaa  v. 
Brown,  1  Maaon,  191 ;  aff'd,  4  Wheat,  266). 

*  Taking  the  buyer's  note  or  bond  does  not  waive  this 

lien  (Garson  v.  Green,  1  Johnt,  CK,  308;  Hallock  «. 
Smith,  3  BaHf.,  267). 
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§  1692.  Where  a  buyer  of  real  property  gives  to 
tLe  seller  a  written  coDtract  for  payment  of  all  or 
part  of  the  price,  an  absolute  transfer  of  such  con- 
tract, by  tbe  seller,  waives  his  lien  to  the  extent  of 
the  sum  payable  under  the  contract. 

Hallock  V,  Smith,  3  Barb.^  267.  A  transfer  in  trust  to 
pay  debts,  and  return  the  surplus,  does  not  waive  the 
lien  (Id), 

§  1693.  The  liens  defined  in  sections  1691  and 
1695  are  valid  against  every  one  claiming  under  the 
debtor,  except  a  purchaser  or  incumbrancer  in  good 
faith*  and  for  value.' 

'  Hallock  V.  Smith,  3  JSorb.,  267 ;  Champion  v.  Brown,  6 
JohM,  C%.,  398. 

'  Warren  v.  Fenn,  28  Barb.^  333 ;  Burlingame  v.  Bobbins, 
21  id.,  327 ;  Shirlejv.  Congress,  &c.,  Eteflnery,  2  Edw^ 
506.    But  compare  Bayley  v.  Greenleaf,  1  Wheat,  46. 

g  1694.  One  who  sells  personal  property  has  a 
special  lien  thereon,  dependent  on  possession,  for  its 
price,  i^*  it  is  in  his  possession  when  the  price  becomes 
payable ;  and  may  enforce  his  lien  in  like  manner  as 
if  the  property  was  pledged  to  him  for  the  price. 

Thus,  the  seller  may  resell  the  property  for  account  of 
the  buyer  (Sands  v.  Taylor,  5  Johns.,  395 ;  Bement  t . 
Smith,  15  Wend,  487 ;  Bogart  v.  O'Regan,  1  £  jD. 
Smith,  590;  Maclean  v.  Dunn,  4  Bing,,  722);  and  he 
must  give  notice  of  the  sale  (see  Mallory  v.  Lord,  29 
Barb,,  454;  Fancher  v,  Goodman,  id,,  315).  These 
rules  are  the  same  as  those  conoeming  the  side  of  a 
pledge.  It  has  indeed  been  held  that  the  property 
may  be  resold  at  priyate  sale,  in  certain  cases  (Crooks 
V.  Moore,  1  iSSoMct^.,  297),  but  upon  the  whole,  the  com- 
missioners recommend  a  diffident  rule. 

S  1696.  One  who  pays  to  the  owner  any  part  of  the 
price  of  real  property,  imder  an  agreement  for  the 
s^le  thereof,  has  a  special  lien  upon  the  property, 
independent  of  possession,  £Dr  such  part  of  the 
amount  paid  as  he  may  be  entitled  to  recover 
back,  in  case  of  a  failure  of  consideration. 

Tompkins  v.  Seely,  29  Barb.,  212 ;  Burgess  v.  Wheate,  1 
Wm.  EUuikf.,  123;  Laoon  v,  Mertins,  3  AUl,  1 ;  Shirlej 
V.  SUrley,  7  Blackf,,  452. 
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$  1696.  Every  perisoh  who,  while  lawfhlly  in  pos-  J'^j^ 
session  of  an  article  of  personal  property,  renders 
any  service  to  the  owner  thereof  by  labor  or  skill 
employed  for  the  protection,  improvement,  safe  keep- 
ing or  carriage  thereof,  has  a  special  lien  thereon, 
dependent  on  possession,  for  the  compensation,  if 
any,  which  is  due  to  him  from  the  owner  for  such 
service. 

It  is  believed  that  this  section  is  in  accordance  with  the 
present  law  of  this  state  (see  Morgan  v.  Ciongdon,  4  K 
r,  562 ;  Baker  v.  Hoag,  *?  ul,  557 ;  Steinman  v.  Wilkins, 
7  Watts  &  S.,  466;  Schmidt  v.  Blood,  9  Wend.,  268); 
though  it  undoubtedly  gives  a  broader  right  of  lien 
than  is  allowed  in  England  (see  Scarfe  v.  Morgan,  4 
M.  dt  W.,  283 ;  Jackson  v.  Cummins,  5  if.  d^  W:,  342 ; 
Steadman  v.  Hocklej,  \b  M.  A  W.^  553),  or  than  is 
allowed  by  some  decisions  in  this  state  (Grennell  v. 
Cook,  3  HiUy  485 ;  Fox  %  M'Gregor,  II  Barb.,  41). 

S  1697.  A  factor  has  a  general  lien,  dependent  on  uen  of 

fiustor. 

possession,  for  ail  that  is  dae  to  him  as  such,  upon  all 
articles  of  commercial  value  that  are  intrusted  to 
him  by  the  same  principal. 

OooU  Itortg.j  283 :  Kjiapp  v.  Alvord,  10  Paige,  205 ; 
Biyce  V.  Brooks,  26  Wend.,  367 ;  Buckley  v.  Packard, 
20  John8.y  421;  Reynolds  v.  Davis,  6  Sanc^.,  267; 
and  see  Bank  of  Rochester  v,  Jones,  4  ^  71,  497 ; 
Wintet  V,  Ooit,  t  Ni  T,  288 ;  Enoch  v.  Wehrkamp,  3 
B08W.J  998. 

5  1698.  A  banker  has  a  general  lien,  dependent  on  bmow's 
possession,  upon  all  property  in  his  hands  belonging 
to  a  customer,  for  the  balance  due  to  him  from  sudh 
customer  in  the  course  of  the  business. 

Davis  V.  Bowsher,  5  T.  B.,  488.  See  Brandao  v.  Bomett, 
3  a  R,  519;  rev'g  S.  C,  6  JT.  <fc  0.,  630;  and  aifinn* 
ing  S.  C,  I  if.  <£r  G.,  908 ;  Bank  of  Metropolis  v.  New 
England  Bank,  1  Hoto.  [U,  8.],  234;  6  id.,  212;  Van 
Amee  v.  Bank  of  Troy,  8  Barb.,  312 ;  6  How.  Pr.,  161 ; 
McBride  v.  Farmers'  Bank,  25  Barb.,  657 ;  26  N.  T^ 
450. 

5  1699.  The  master  of  a  ship  has  a  general  lien,*  shipmss- 
indepeadent  of  possession,  upon  the  ship'  and  freight- 
age,^ for  advances  necessarily  made,  or  liabilities 
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necessarily  incurred  by  him  for  the  benefit  of  the 
ship,  but  has  do  lieu  for  his  wages/ 

*  In  England,  this  lien  was  not  reoognized  at  oommon 

law,  as  to  either  ship  (Hu88e7  v.  Christie,  9  Eastt 
426;  13  Yes.,  694;  WiUdns  v.  Carmichael,  1  JDtmg., 
101;  The  Johannes  Christopfa,  33  Bng.  L.dkE^  600) 
or  freightage  (Bristow  v.  Whitmore,  4  De  Gex,  A  /, 
325;  Gibson  V.  Ingo,  6  JSore,  112;  Atidnson  v. 
Cotesworth,  Z  B.  A  (7.,  647 ;  Smith  v.  Plummer,  1 
B.  ds  Aid.,  575;  The  Favorite,  2  Rob.  AdnL,  232), 
but  it  is  now  established  by  statute. 
*In  Van  Bokkelin  v.  Ingersoll,  5  WeruLj  315,  326,  Chan- 
cellor Walworth  said :  "  I  know  of  no  prindpie 
which  would  give  an  equitable  lien  upon  the  freight, 
except  as  incidental  to  a  lien  on  the  ship."  And 
although  the  decision  of  the  point  was  not  mbsdutelj 
necessary  in  that  case,  yet  it  is  clear  that  this  was 
the  ground  upon  which  the  actual  determination  was 
put,  and  the  remark  of  the  chancellor  appears  to 
be  just  See  also  The  Packet,  3  Mdaon^  255 ;  Gard- 
ner V.  The  New  Jersey,  1  Peten  Adm.,  223. 

*  Slus  is  the  settled  rule  in  this  country  (Van  Bokkelin 

V.  IngersoU,  5  Wmd^  315 ;  7  Gbto.,  670 ;  The  Packet^ 
a  Mason,  255;  Richardson  v.  Whiting,  18  Fidt^ 
530 ;  Sorley  v.  Brewer,  18  How.  iV.,  276). 

*  Xhis  point  is  settled  in  this  state  by  the  unanimous 

decision  of  the  Court  of  Errors  (Van  Bokkelin  v. 
Ingersoll,  5  Wend.^  315),  and  is  generally  so  held  in 
other  states  (The  Grand  Turk,  1  Paine  0.  G.,  73; 
Fisher  t*.  Willing,  8  Serg.  db  R,  118),  except  in  Mas- 
sachusetts (Lewis  V.  Hancock,  11  Mass.,  72 ;  Brink- 
water  V.  The  Spartan,  Ware,  149).  In  Engismd, 
the  master  has,  by  recent  statutes,  the  same  lien  as  a 
seaman  (17  &  18  Vict,  o.  104;  24  VioL,  c  10.  See 
The  Salacia,  1  Lush.  Adm.,  545). 

Seamen's  g  1700.  The  mate'  and  seamen'  of  a  ship  have  a 
general  lien,  independent  of  possession,  upon  the 
ship  and  freightage  for  their  wages,^  which  is  superior 
to  every  other  lien.* 

,  >  The  May  Queen,  Sprague,  688 ;  Bayly  v.  Grant)  1  SoBl, 
33 ;  Hook  v.  MIoreton,  1  Ld.  Raym.,  397. 

*  Brown  v.  Lull,  2  Sttmn.,  443.    All  classes  of  persons 

who  render  maritime  services  are  included  under  the 
name  of  seamen  (The  Prince  George,  3  Eagg.  Adm., 
376;  Black  v.  The  Louisiana^  2  Peters  Adm.,  268; 
Turner's  case.  Ware,  83 ;  Wheeler  v.  ThompBOu,  J 
Sir.,  707;  The  Jane  ft  Matilda,  1  Edgg.  Adn^  187; 
Sageman  v.  The   Brandywiue,  1  Kewb.  Adm.,  5; 
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Wolverton  v.  Lacey,  18  Boat.  Law  Bep.,  672;   The 

Highlander,  Sprague,  588). 
'  Am  seamen  cannot  have  authority  to  make  advanoes 

for  the  benefit  of  the  ship,  except  by  order  of  the 

master,  there  is  no  reason  for  giving  them  a  peculiar 

lien  for  such  advances. 
*  See  section  1684. 

S1701.  An  oflScer,  who  levies  an  attachment  or  oaow's 
,        Ilea. 

execution  upon  personal  property,  acquires  a  special 
lien,  dependent  on  possession,  upon  such  property, 
which  authorizes  him  to  hold  it  until  the  process  is 
discharged  or  satisfied,  or  a  judicial  sale  of  the  pro- 
perty is  had. 

Rhoads  v.  Woods,  41  Barh.^  4*11, 

§  1702.  An  attomey*at-law  has  a  lien,  which  Is  Attorney*! 
defined  and  regulated  by  the  Oodb  of  Oivil  Peg-    ^ 

CEDTJBE. 

See  section  520  of  the  Code,  reported  complete. 

$  1 703.  The  lien  of  a  judgment  is  regulated  by  judgment 
the  Oodb  of  Oivil  Pboobdukb.  ^ 

See  Field  v.  Sands,  8  Bosw,^  685 ;  Conger  v.  Sands,  19 
Sow.  Pr.j  8 ;  Smith  v.  Gage,  41  Barb.^  60. 

S  1704.  The  liens  of  mechanics,  for  materials  and  Mechanic^ 
services  upon  real  property,  are  regulated  by  special 
statutes. 

S  1705.  Debts  amounting  to  at  least  fiifty  dollars,  uen  on 
contracted  for  the  benefit  of  ships,  are  liens  in  the     ^ 
cases  provided  by  the  Oodb  of  Oivil  Peoobdubb. 

The  reference  is  to  the  Code  of  Civil  Procedure  as 
reported  complete. 

§  1706.  The  mode  of  proceeding  by  a  creditor  to  Bnforoe- 
enforce  a  lien  within  this  state,  is  regulated  by  the  u^^ 
Oodb  of  Oivil  Pboobdubb. 

As  reported  complete. 
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OHAPTBE  Vn. 
STOPPAGE  nr  TRAJSrSIT. 

SlonoN  1707.  When  oonsignor  maj  stop  goods. 

1708.  What  is  insolvency  of  consignee. 

1709.  Transit,  when  ended. 

1710.  Stoppage,  how  effected. 

1711.  Effect  of  sfoppage. 

S™rm»y  S  1707.  A  Seller  or  consignor^  of  property,  whose 
■cop  good!,  elaim  for  its  price  or  proceeds  has  not  been  extin- 
guished,' may,  upon  the  insolvency  of  the  buyer  or 
consignee  becoming  known  to  him'  after  parting 
with  the  property,  stop  it  while  on  its  transit  to  the 
buyer  or  consignee,  and  resume.  possessioD  thereof. 

1 8«e  Feiaev.  Wngr,3  Bcut^  93;  Eiidock v.  Qnaig,  8  f.  JZ; 
119 ;  Clark  v,  Manrau,  3  Faige^  373.  The  right  is  in- 
tended to  be  recognized  as  held  bj  those  who  dispose 
of  the  thing  as  owners,  only.  A  mechanic  having  a 
lien  on  goodf  for  work  done,  but  forwarding  them  to 
the  owner,  cannot  exercise  a  right  to  stop  them  in 
transit  to  enforce  his  demand  for  the  work.  His  lt«n 
is  destroyed  by  relinquishing  possession  (Sweet  «. 
Pym,  1  Eastf  4).  And  a  mere  surety  for  the  pries, 
upon  whom  there  is  no  primary  liability  to  pay  for 
the  goods,  caauot  stop  them  upon  the  insolToncy  of 
the  vendee,  merely  to  save  himself  from  loss  (Siffkea 
V,  Wray,  6  East,  371).  But  one  who  remits  money 
upon  a  particular  account  or  for  a  particular  purpose^ 
other  than  an  antecedent  debt,  may  stop  the  same 
on  hearing  of  the  insolvency  of  the.  ooaaigiiee 
(Smith  v.  Bowles,  2  Esp.,  678). 

*  Veise  v.  Wray,  3  East^  93 ;  Jenkins  v.  TJsbome,  7  JC  <l 
•  (7.,  698. 

*  It  was  held  in  Rogers  v.  Thomas  (20  Oorm^  53),  that 

the  right  of  stoppage  in  transit  can  only  arise  upon 
an  insolvency  occurring  after  the  sale.  See,  how- 
ever, to  the  oontraiy,  Beynolds  «.  Railroad,  43  2f, 
S^  580.  The  commissioners  propose  to  extend  the 
right  to  cases  in  which  an  insolvency  of  the  buyer 
existing  before  the  sale,  but  then  unknown  to  the 
seller,  comes  to  the  knowledge  of  the  latter  while 
the  goods  are  yet  on  their  way.  Jt  is  obvious  that 
where  one  sells  goods  with  a  full  knowledge  of  the 
facts  affecting  the  buyer^s  credit,  he  should  abide  by 
his  act  But  no  reason,  founded  in  justice  or 
required  by  the  convenience  of  merdtiants,  is  pc^ 
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ceived  for  distinguishing  between  the  case  of  an 
insoWencj  oocurring  alter  the  sale,  and  one  occurring 
before,  but  unJsnovii  to  the  seller  until  afterward. 

S  1708.  A  p^«on  is  insolvent,  within,  the  meaning  what  it  in- 
of  the  last  section,  when  he  ceases  to  pay  his  debts  oonsignee. 
in  the  manner  usual  with  persons  of  his  business,  or 
when  he  declares  his  inability  or  unwillingness  to 
do  so. 

Bogen  «.  Thonaa,  20  OoniL,  6d;  Hays  v.  Mouille,  14 
Penn,  St,  48 ;  Newsom  v.  Thornton,  6  East,  17 ;  Yertue 
V.  Jewell,  4  Campb.,  31 ;  Thompson  v.  Thompson,  4 
Oush.,  134;  Shone  v.  Lucas,  3  Dowl  dt  R,  218;  Bayly 
V.  Schofleld,  1  Jf!  <E;  Seho,,  338;  Secomb  v.  Nutt»  14  R 
Monr.j  324.  Compare  the  definition  of  "  insolvenoy," 
in  Herrick  v.  Borst,  4  Em,  650,  with  that  in  Ourtis  v. 
Leavitt,  16  IT.  F.,  9,  199. 

S  1709;  The  transit  of  property  is  at  an  end  when  Tnuit, 

when  ended 

it  comes  into  the  possession  of  the  consignee,^  or 
into  that  of  his  agent,  unless  such  agent  is  employed 
merely  to  forward  thQ  property  to  .the  consignee.^ 

'  Mottram  v.  Heyer,  6  DeniOj  629 ;  1  uL,  483 ;  Gowai^ee 
ff.  Thompson,  5  Mdfnr$  P.  G^  166;  CeveiU  m^-  Hitch- 
cock, 23  Wend,  611 ;  Buckley  v.  Fnmisa,  16  Wend, 
137. 

'Harris  v.  Pratt,  17  K,  F.,  240;  Holbrook  v.  Yose,  6 
Bono.j  76. 

§  1710.  Stoppage  in  transit  can  be  effected  only  by  stoppage, 
notice  to  the  carrier  or  depositary  of  the  property,  or  eiiiBcted. 
by  taking  actual  possession  thereof. 

Mottram  v.  Heyer,  6  DeniOj  629;  Whitehead  v.  Ander- 
son, 9  M.dt  W,  618. 

S 1711.  Stoppage  in  transit  does  not  of  itself  rescind  Bifeet  of 
a  sale,  but  is  a  means  of  enforcing  the  lien  of  the  *♦  ^^*'* 
seller. 

There  has  been  a  good  deal  of  doiib<*  upon  Mm  question 
(see  Wemtworth  v,  Outhwalte,  10  M.  A  W.^  486 ;  Clay  v. 
Harrison,  10  Bam.  db  Or.,  99 ;  Blozam  9.  Sanders,  4  td, 
941 ;  Martindale  v.  Smtth,  1  <?.  R,  389);  bnt  at  the  pre- 
sent day,  and  in  this  conntry,  the  principle  may  be 
deemed  settled  as  here  stated  (Newhall  v.  Vargas,  13 
Maine,  93;  15  id,  314;  Rogers  v.  Thomas,  20  Omn., 
53 ;  see  Rowley  v.  Bigelow,  12  Pick^  307 ;  Ash  «.  Put- 
nam, 1  ffiUf  302;  ParaoriM  <m  Oontr.,  6<^  ed,  698). 

66 
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TITLE  XV. 

NEGOTIABLE  INSTBUMENTS.  . 

Qbaptxb    L  Negotiable  instruments  in  general ' 
II.  Bills  of  exchange. 
nL  Promissory  notes. 
rv.  Cheques. 
v.  Bank  notes  and  oertificatos  of  deposit 

The  word  "negotiable''  has  been  so  long  used  in  ita 
application  to  commercial  paper,  that  the  comniia- 
sioners  have  not  thought  themselves  at  liberty  to 
propose  in  the  text  a  substitute  for  it  They  would 
iiave  preferred  the  word  "drculating"  as  more  predse 
and  expressive,  and  if  they  had  not  felt  bound  by  the 
present  usage,  they  would  have  designated  the  instra 
ments  mentioned  in  this  Title  aa  -  **  0isO0iiA,TQro 
Ihstruxsnts." 


CHAPTER  I. 

VBGOTIABIiB  INSTBUMENTS  IN  GBNERAL. 

Abtiolx  L  General  definitions. 

n.  Interpretation. 
HL  Indorsement 
rv.  Presentment  for  payment 

y.  Dishonor. 

YI.  Excuse  of  preBentment  and  notioa. 
yn.  Bxtinction. 


ARTICLE  I. 

GEKXRAL   DXFmmONS. 

Sionov  1*712.  To  what  instruments  this  Title  is  applicable. 

1713.  Negotiable  instrument  what 

1714.  Must  be  for  unconditional  payment  of  mcmey. 
17  IS.  Payee. 

1716.  Instrument  may  be  hi  altematiye. 

1717.  Date,  seal,  &a 

1718.  Kay  contain  a  pledge,  fta 

1719.  What  it  must  not  contain. 

1720.  Date. 

1721.  Different  classes  of  negotiable  instruments. 
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S  1712.  The  provisions  of  this  Title  apply  only  to  To  what 
negotiable  instruments,  as  defined  in  this  article.         menu'this 

®  Title  l8  ap- 

plicable. 

S  1713.  A  negotiable  instrument  is  a  written^  pro-  Negotiable 
mise*  or  request'  for  the  payment  of  a  certain*  sum  ''J***- 
of  money,*  to  order*  or  bearer,''  in  conformity  to  the 
provisions  of  this  article. 

'  1  B.  5.,  168.  It  is  not  necessary  that  the  maker's  name 
should  be  subscribed  (Taylor  v.  Bobbins,  1  Strange, 
399;  Elliot  v.  Cooper,  2  Ld.  Raym.,  1376). 

It  is  provided  in  another  part  of  the  Code  that  the 
act  of  the  agent  is  equivalent  to  the  act  of  the 
principal ;  and  it  is  not,  therefore,  necessary  to  saj 
anything  in  this  section  about  signature  by  an  agent. 

■  1  R.  A,  768,  §  1. 

*  The  direction  may  be  in  form  a  request  (Wheatley  «i 

Strobe,  12  CaL^  92) ;  though  it  must  be  in  spirit  an 
order. 

*  The  amount  to  be  paid  must  be  fixed  by  the  instrument 

(Story  en  Notes,  %  20;  Lent  v.  Hodgman,  15  Barb^  274^ 

*  An  obligation  to  pay  in  anything  other  than  money  is 

not  negotiable  (Jerome  v.  Whitney,  7  Johns-^  21; 
Sazton  V.  Johnston,  10  id,,  418 ;  Clark  v.  King,  2 
JToM.,  624;  Bunker  v.  Atheam,  36  Me.,  364;  Wingo 
9.  McDowell,  8  Riph,  Zt,  446 ;  Rhodes  v.  Lindley,  3 
Hcmm.,  51 ;  Peay  v.  Pickett,  1  NoUAMcC,  254).  In 
Iowa  such  notes  are  made  negotiable  by  statute  (see 
Riggs  V.  Price,  3  Greene,  334).  In  this  state,  a  note 
payable  in  current  bank  notes  has  been  held  to  be 
negotiable  (Judah  v.  Harris,  19  Johns,,  144 ;  Keith  «• 
Jones,  9  Johns.,  120).  The  same  rule  is  followed  in 
some  other  states  (Swetland  v.  Creigh,  15  Ohio,  118; 
Williams  v,  Sims,  22  Ala.,  512;  Barnes  v.  (Gorman, 
9  Rick.  L.,  297)  but  not  universally  (see  McGormick 
V.  Trotter,  10  Serg.  d:  R,  94;  London  S  F.  Sa  «. 
Hagerstown  Bank,  36  Fenn,  St,  498;  Smith  v. 
Philadelphia  Bank,  14  id.,  625;  Lowe  v.  BHss,  24 
Itt.,  168;  Fry  v.  Rousseau,  3  McLean,  106;  Has- 
brook  V.  Palmer,  2  id,  10).  A  note  payable  in  the 
currency  of  another  state  (Little  v.  Phceniz  Bank^ 
2  Hia,  425 ;  7  id.,  359 ;  Lieber  v.  Gk)odrich,  6  Ckna.^ 
186)  or  country  (Thompson  v.  Sloan,  23  Wend.,  1l\ 
is  not  neg^>tiable. 
'  An  instrument  payable  "  to  A.  B."  simply,  without 
adding  ^'or  his  order,"  or  equivalent  words,  is  not 
negotiable  (Richards  v.  Warring,  39  Barb,,  42; 
Reed  v.  Murphy,  1  Geo,,  236). 

*  1  i?.  S.,  768,  §  1.    It  is  essential  that  the  instrument 

should  be  made  payable  to  somebody  (White  v.  Joy, 
13  y,  Y.,  83 ;  Douglass  v,  Wilketon,  6  WauL,  637^ 
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MvBt  be  for 
vncondi- 


S  1714.  A  negotiable  instrument  must  be  made 
^Mt^^    payable  in  money  only,^  and  without  any  oondition 
not  certain  of  fulfillment.' 


money* 


Fityee. 


Inetnunent 
may  be  in 
alteraatiye. 


Date,Besl, 
Ac 


'  See  note  6  to  last  section. 

*  An  obligation  dependent  upon  an  nnoertain  contingency 
ia  not  negotiable  (Sackett  v.  Palmer,  25  Barb^  119  -, 
Cook  V.  Satterlee,  6  Oow^  108;  Van  Wagner  «. 
Terrett,  27  Barb.,  181 ;  Seaoord  v.  Burling,  6  DmUo, 
444;  Robins  v.  May,  11  Ad.  &  K,  213;  Palmer «. 
Pratt,  2  Btng.,  186;  Kingston  v.  Long,  ^Doug.,  9Jl 
An  obligation  payable  only  out  of  a  particular  fund  is 
therefore  not  negotiable,  because  payment  is  de- 
pendent upon  the  state  of  the  fund  (see  Gkdlery  v. 
Prindle,  14  Barb.,  186 ;  Wordidn  v.  Dodge,  4  Demo, 
169).  A  bill  payable  out  of  a  certain  ftmd,  if  suffi- 
cient, but  if  not,  then  payable  absolutely,  la  not  the 
less  negotiable  (Bull  v.  Sims,  23  N.  T,  610).  And  so 
of  an  obligation  to  pay  upon  an  event  which  muH 
occur  at  some  time,  however  indefinite  that  time 
may  be  (Prindle  v.  Garuthers,  15  If.  T^  425;  see 
Sackett  v.  Pahner,  26  Barb,,  179). 

S  1715.  The  person,  to  wUose  order  a  negotiable 
instrument  is  made  payable,  must  be  ascertainable 
at  the  time  the  instrument  is  made. 

A  note  payable  to  *'  the  order  of  the  secretary  of  the  A. 
Co.,  for  the  time  being  **  at  a  future  day,  ia  not  nego- 
tiable (Ck>wie  V,  Stirling,  6  J^  <j^  BL,  333 ;  aff'g  Storm 
V.  Stirling,  3  id.,  832 ;  Yates  v.  Nash,  8  C.  R  [N.  &}, 
581).  But  a  note  payable  "  to  the  order  of  the  indorser  " 
is  negotiable,  because  any  holder  may  indorse  it 
(United  States  v.  White,  2  EiU,  59).  And  ao  it  has 
been  held,  where  the  name  of  the  payee  was  left 
blank  (Crutchly  v.  Mann,  6  Taunt,  529). 

g  1716.  A  negotiable  instrument  may  give  to  the 
payee  an  option  between  the  payment  of  the  sum 
specified  therein,  and  the  performance  of  another  act  ;^ 
but  as  to  the  latter,  the  instrument  is  not  within  the 
provisions  of  this  Title.* 

'  *  Hodges  V.  Shuler,  22  H  F.,  114 ;  Hosstatter  v.  Wilaon,  36 
Barb.,  307. 
■  See  Hosstatter  v.  Wilson,  36  Barb.,  307. 

S  1717.  A  negotiable  instrument  may  be  with  or 
without  date;^  with  or  without  seal  ;*  and  with  or  with- 
out designation  of  the  time^  or  place  of  payment.* 
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*  Mechanics*  ft  F.  Bank  v.-Schayleri  7  Qow^  937,  tk 

'  It  has  been  held  that  a  seal  destroyed  the  negptiabili^ 
of  the  instrument  (Glark  v.  Farmers*  W.  Mf  *g  Co.,  16 
Wmd,,  266;  Bnthoyen  «.  Hoyle,  13  C.  R,  373). 
But  the  oontrary  is  now  settled  in  this  state  (Bram- 
eid  «.  N.  Y.  ft  Harlem  R.  K,  25  N.  T,  496;  Bank 
of  Borne  v.  Borne,  19  ^.  F.,  30 ;  see  People  v.  Mead, 
24  K  r,  125;  Delafleld  v.  IlUnois,  2  HiO,  159). 
And  the  same  rule  as  that  now  prevailing  here  pre- 
vails in  other  states  (Bain  «.  Wilson,  10  (Mo  St, 
14;  Porter  «.  MoOoUnm,  16  Geo^  529);  and  in  tha 
Supreme  Court  of  ibe  United  States  (Gelpcke  «. 
Dubuque,  1  WoBace  [U,  &],  175). 

*  Mechanics'  ft  F.  Bank  v.  Sehvylei^  7  Ocw^  337,  a, 
«  Shry  on  Koko,  §  49. 

S  1718.  A  negotiable  instrument  may  contain  a  Mayccm 

tain  a 

pledge  of  collateral  security,  with  authority  to  dispose  pi«^.  ^ 
thereof. 

Arnold  v.  Rook  JUver  Go^  .5  Dwsr^  207. 

S  1719.  A  negotiAble  instrumeat  mosi;  not  contain  what  it 

nmst  not 

any  other  contract  than  such  as  is  specified  in  this  contain, 
article. 

An  obligation  to  paj  money  and  to  do  anything  in  addi- 
tion, is  not  negotiable  (Austin  v.  Burns,  16  Bairh^  643; 
Martin  v.  Chauntry,  2  Sir.,  1271).  It  has  been  said 
that  an  instrument  cannot  be  made  negotiable  by  call- 
ing it  so  on  its  face  (Carruth  v.  Walker,  8  CaL,  262). 
^ut  it  may  be  worthy  of  consideration  wh^tt^er  partiea 
should  not  be  allowed  by  express  words  to  bring  ax^ 
contract  within  the  rules  of  negotiable  paper. 

§  1720.  Any  date  may  be  inserted  by  the  maker  Data, 
of  a  negotiable  instrument,  whether  past,  present,  or 
future,^  and  the  instrument  is  not  invalidated  by  his 
death  or  incapacity  at  the  time  of  the  nominid  date.* 

'  BiBWfter  «.  McCardel,  8  Wpnd.,  478;  Paamore  m  Norlli, 

13  East,  516. 
'  Story  on  Notes^  g  48. 

5  1721.  There  are  six  closses  of  negotiable  instm-  nuhrent 

-  clasteeof 

ments,  namely:  SfS?*^^ 

1.  3iUB  of  exchange ; 
%  Promissory  notes } 

a*  Bamk  notes  i 
4.  Oheques; 
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6.  Bonds; 

&  Certificates  of  deposit 

Oiiginallj,  bills  of  exchange  only  were  negotiable.  Pro- 
missory notes  were  of  at  least  doubtM  negotiability 
'  prior  to  the  statute  of  3  &  4  Anne^  which  was  re- 
enacted  in  this  state,  while  yet  a  colony.  Of  ooorae 
bank  notes  were  included.  The  negotiability  of  the 
other  classes  mentioned,  has  been  the  subject  of  con- 
troversy  down  to  a  very  recent  period,  but  it  is  well 
settled  that  cheques  (Keene  9.  Beard,  B  O,  R[2f.  S.], 
381 ;  Ryre  v.  Waller,  6  K  dk  N.,  460X  bonds  (Brainerd 
V,  N.  Y.  &  Harlem  R.  R.,  25  ^:  F.,  496;  Bank  of 
Bome  V,  Rome,  19  N,  I!,  20;  Gelpcke  v.  Dubuque,  1 
Wallace  [E  S.],  176),  and  certificates  of  deposit  (MOter 
V.  Austen,  13  Ebw.  [U,  S.]^  218X  are  subject  to  all  the 
rules  of  negotiable  paper. 


ARTICLE  n. 
iNTBBPSvrAnosr  ov  nbgohabls  TSffsnxnajsrrB. 

SwTnoN  1722.  Time  and  place  of  payment. 

1723.  Place  of  payment  not  specified. 

1 7  24.  Instruments  payable  to  a  person  or  his  order,  how  oonfltnie& 

1726.  Unindorsed  note,  when  negotiable. 

1726.  Fictitious  payee. 

1727.  Presumption  of  consideration. 

TjmjjM»a        g  1722.  A  negotiable  instrument  which  does  not 
™<»^         specify  the  time  of  payment,  is  payable  immediately. 

Lake  Ontario  R.  R.  v.  Mason,  16  2f.  F.,  461 ;  Oomell  «. 
Koulton,  8  Dm.,  12;  Peete  v.  Bratt,  6  Barb.,  662; 
Thompson  v.  Ketcham,  8  /ofti».,  188;  Jones  v.  Browni 
11  Ohio  SL,  601. 

piMajof         §  1723.  A  negotiable  instrument  which  does  not 
j^*p^-    specify  a  place  of  payment,  is  payable  wherever  it 
is  held  at  its  maturity. 

See  Haldane  v.  Johnson,  8  JSxcfLf  689. 

mentopay-       ^  1724.  An  instrument,  otherwise  negotiable  in 

SewoSSr     form,  payable  to  a  person  named,  but  adding  the 

hoVS"'     words,  "  or  to  his  order,"  or  "or  to  bearer,"  or  words 

equivalent  thereto,  is  in  the  former  case  payable  to 

the  written  order  of  such  person,  and  in  the  latter 

case,  payable  to  the  bearer. 
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This  section  is  intended  partly  to  avoid  a  difficulty  in  the 
general  definition  of  negotiable  paper,  and  partly  to 
establish  the  tight  of  the  payer  to  require  the  indorse- 
ment of  the  payee — a  right  which  is  assnmed  in  prao- 
tice,  but  which  has  not  been  acUudg;ed. 

§  1725.  A  negotiable  mstruiDent»  made  payable  to  unhidonM 
tbe  order  of  the  maker,  or  of  a  fictitious  person,  if  negouawe. 
issued  by  the  maker  for  a  valid  consideration,  with- 
out indorsement,  has  the  same  effect  against  him 
and  all  other  persons  having  notice  of  the  feusts,  as 
if  payable  to  the  bearer. 

1  R  S.^  768;  modified  by  making  it  more  ezplicit^  but 
not  changing  the  sense. 

§  1726.  A  negotiable  instrument,  made  payable  to  Fictitious 
the  order  of  a  person  obviously  fictitious,  is  payable 
to  the  bearer. 

Willets  V,  Phoenix  Bank,  2  Buer^  121. 

S  1727.  The  signature  of  every  drawer,  acceptor  Prenmp. 
and  indorser  of  a  negotiable  instrument,  is  presumed  Bideratioa. 
to  have  been  made  for  a  valuable  consideration,^  before 
the  maturity  of  the  instrument,'  and  in  the  ordinary 
ooQise  of  business.^ 

>  Mechanics'  Bank  v.  Livingston,  S3  Beer&.,  458.  So  held 
^  as  to  the  maker  of  a  note  (Tibbetts  v.  Blood,  21  uL, 
650 ;  Hatch  v.  Trayes,  11  A<L  &  El,  702 ;  Bristol  v. 
Warner,  19  Oonn.^  7;  Clark  v.  Schneider,  17  ifb., 
S95) ;  as  to  the  acceptor  of  a  bill  (Vere  v.  Lewis,  3 
Z  R,  183;  Thurmanv.  Van  Brunt,  19  Barb.,  409; 
Atlantic  Ins.  Co.  v.  Boies^  6  Dwr,  583);  and  as  to  an 
indorser  (Case  v.  Mechanics'  B'kg  Asso.,  4  N.  F, 
166;  Pratt  v.  Adams,  7  Paige,  616;  Vallett  v, 
Parker,  6  TTend,  615;  Mills  v.  Barber,  I  M,  A  W^ 
.  426). 

'  So  held  as  to  indorsers  (Pratt  v.  Adams,  7  Poiq^  616 ; 
Pinkerton  v.  Bailey,  8  PVafid,  600;  Lewis  v.  Parker, 
4  Ad,  di  EL  838;  Webster  v.  Lee,  6  Mobb^  339); 
and  as  to  an  acceptor  (Roberts  v.  Bethell,  12  O.  R, 
778). 

'  So  held  as  to  indorsers  (Srwin  v.  Downs,  15  N.  7^  676). 
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28.  IndoraemeDt,  what 
^9.  Agreement  to  indorse. 

30.  When  maj  be  made  on  separate  paper. 

31,  Elnds  of  indorsement 

33.  Genend  indorsement^  what 

33.  Special  indorsement^  what 

34.  General  indorsement,  how  made  spedaL 
36.  Destruction  of  negotiability  by  indorser. 

36.  Implied  warranty  of  indorser. 

37.  Indorser,  when  liable  to  payee. 

38.  1739.  Indorsement  without  recourse. 

40.  Indorsee  privy  to  contract 

41.  Indorser  has  rights  of  guarantor. 

42.  Bights  of  accommodation  indorser. 

43.  Effect  of  want  of  consideration. 

44.  Indorsee  in  due  course,  what 
46.  Bights  of  indorsee  in  due  course. 
46.  Instrument  left  blank. 


Indorse- 
ment, what 


S  1728.  One  who  writes  his  name  upon  a  negotiable 
instrument,  otherwise  than  as  a  maker  or  aoo^tor,  and 
delivers  it,  with  his  name  thereon,  to  atiothec  pecsoiii 
is  called  an  indorser,  and  his  act  is  called  indorsement. 

Both  the  signature  and  delivery  are  necessary  to  oonati- 
tute  an  indorsement  (M araton  v.  Alien,  8  JCA  W^ 
494;  Brind  v.  Halnpehire,  1  »&,  366 ;  Beldier  v.  Gamp- 
bell,  8  ^.  .BL,  1;  Ooz  V.  Troy,  ^  R  <t  Aid,,  474),  and 
both  must  be  made  or  authorised  by  the  same  persoo. 
Thus  a  signature  by  A.,  and  deliyery  by  B.,  his  ezeoa- 
tor,  constitute  no  indorsement  on  the  part  of  either  A. 
or  B.  (Bromage  v.  Lloyd,  1  Buh^  31). 

This  section  will  oblige  those  who  wish  to  guaranty  tha 
payment  of  negotiable  pape^  to  write  the  contraot  upon 
another  instrument  Holders  are  likely  to  be  misled 
by  the  guaranties  now  sometimes  written  on  bills  and 
notes. 

By  the  common  law,  an  indorsement  was  essential  to  pass 
title  to  a  biU  drawn  to  order  (Cunliffe  «.  Whitehead,  3 
Bing,  N.  a,  81^8 ;  Prevot «.  Abbott,  6  Tlnmt,  786).  But 
that  was  because  of  the  general  rule  prohibiting  trans- 
fers of  things  in  action.  An  assignment  by  mere 
delivery,  without  indorsement  transferred  the  equita- 
ble title  (Franklin  Bank  v.  Baymond,  3  Wend,  69); 
and,  under  the  Oode  of  Oiyil  Procedure,  the  equitable 
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title  is  in  effect  the  whole  title,  so  that  the  holder 
under  such  circuinstances  can  sue  in  his  own  name 
(Savage  o.  Bevier,  12  How.  Pr,,  166;  Hastings  v, 
McKinley,  1  E.  D.  STnWi,  273;  alT'd,  4  Sdd,  yotea,  19); 
Marine  Bank  v.  Vail,  6  Bosw.,  421). 

S  1729.  One  who  agrees  to  indorse  a  negotiable  Agw»m«it 
instrument  is  bound  to  write  his  signature  upon  the 
back  of  the  instrument,  if  there  is  sufficient  space 
thereon  for  that  purpose. 

This  provision  is  new.  Though  ati  indorsement  upon  the 
faoeof  the  instrument  is  valid  (Young  v.  Glover,  8  Jwr, 
[K.  S.]^  637),  it  is  unusual,  and  would  excite  suspicion. 
A  creditor,  who  agrees  to  accept  an  indorsed  note  in 
satisfbctiott,  ought  not  to  he  required  to  accept  Such 
an  indorsement. 

S  1730.  When  there  is  not  room  for  a  signature  when  may 

be  made  on 

upot)  the  back  of  a  negotiable  instrument,  a  signa-  separata 

paper. 

ture  equivalent  to  an  indorsement  thereof  may  be 
made  upon  a  paper  annexed  thereto. 

Story  on  Notes,  g  121 ;  Folger  v.  Chase,  18  Pick^  63. 

?*         S  1731.  An  indorsement  may  be  general  or  special.  ^^^^ 

Itf-'  ment 

0         S  1732.  A  general  indorsement  is  one  by  which  no  6«ierai  in 

*  doraement, 

0      indorsee  is  named.  what. 

u  §1738.  A  special  indorsement  specifies  the  indorsee.  fJ^SSeSL 

what. 


!> 


^'  g  1734.  A  negotiable  instrument  bearing  a  general  f^g^eS' 

^       indorsement  eannot  be  afterwards  specially  indorsed  ;^  JpJI^uj?** 
^.       but  any  lawful  holder  may  turn  a  general  indorse- 
ment into  a  special   one,  by  writing  above  it  a 
^^       direction  for  payment  to  a  particular  person.* 

'  tTatervIiet  Bank  v.  White,  I  Ihnio,  608 ;  see  Mitchell 
•  V.  Fuller,  16  Penn.  St^  268;  Walkers.  Macdonald, 

2  Exck,  627 ;  Smith  v.  Clarke,  1  Esp.  N.  P.,  180.  « 

*  Crutohlej  v.  Mann,  6  Ibutd.,  529. 

g  1735.  A  special  indorsement  may,  by  express  ^^^^^^ 
words  for  .that  purpose,  but  not  otherwise,  be  so  made  Sfo^.^' 
as  to  render  the  instrument  not  negotiable. 

Leavitt  v.  Putnam,  3  K  K,  494;  Story  on  Notes,  %  139. 
67 
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l"?ran1  of      S  1736.  Every  indorser  of  a  negotiable  instrument 
indorser.      warrants  to  every  subsequent  bolder  thereof,  who  is 
not  liable  thereon  to  him : 

1.  That  it  is  in  all  respects  what  it  purports  to  be;' 

2.  That  he  has  a  good  title  to  it ;' 

3.  That  the  signatures  of  all  prior  parties  are  bind- 
ing upon  them  f 

4.  That  if  the  instrument  is  dishonored/  the  in- 
dorser will,  upon  notice  thereof  duly  given  to  him,' 
or  without  notice,  where  it  is  excused  by  law,  pay 
so  much  of  the  same^  as  the  holder  paid  therefor, 
with  interest;^  unless  exonerated  under  the  provi- 
sions of  section  1786,  1824,  or  1826. 

'  McGregor  v.  Rhodes,  6  EL  d:  Bl^  266. 

•  Story  <m  Notes,  §  136. 

■Brwin  i;.  Downs,   16  N,  Z,  676;  Troy  Citj  Bank  «. 
Lauman,  19  id,  477. 

*  One  who  indorsos  an  Instrument,  even  afler  it  is  due,  is 

not  bound  to  paj  it  without  a  presentment  to  tiie 
prinoipal  debtor  (St  John  «.  Roberts,  6  Bosw^  693). 
An  indorser  is  bound  to  pay  at  once,  after  present* 
ment,  even  where  acceptance  of  a  bill  payable  at  a 
certain  time  after  date  is  refused  (Walker  v.  Bank 
of  State  of  N.  Y.,  9  N.  F.,  682). 

*  It  is  not  ^  condition  of  an  indorser's  engagement  that 

notice  shall  be  given  for  his  benefit  to  prior  indorBon 
(Baker  v.  Morris,  26  Barb.,  138).  But  he  is  dis- 
charged, if  due  notice  id  not  given  to  him  (Biyden 
V.  Brjden,  11  Johns.,  187). 

•  Suse  V.  Pompe,  8  G.  B.  [N.  S.\  538. 

♦  Cook  V.  Clark,  4  E.  D.  Smith,  213 ;  Cram  v.  Hendricks, 

7  W&nd.,  569,  642 ;  Braman  «.  Hess,  IE  Johu^  62; 
see  Ingalls  v.  Lee,  9  Ba^t.^  661. 

Indorser.         §  1737.  Odc  who  l^dorscs  a  negotiable  instrament 
To  WW.  *  before  it  is  delivered  to  the  payee,  is  liable  to  the 
payee  thereon,  as  an  indorser. 

•  This  is  the  substance  of  the  deoisfon  in  Moore  «.  Cross, 

19  ^  K,  227.  But  previous  cases  have  so  compli- 
cated the  question  that  it  is  necessary  to  dear  up 
the  conf\ision  by  a  positive  rule.  It  has  long  been 
maintained  that  an  indorser,  before  delivery  to  the 
payee,  does  not  mean  to  be  responsibte  to  him,  and 
though  this  doctrine  is  now  overruled,  yet  the  decision 
is  put  upon  grounds  that  are  needlessly  technicaL 
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S  1738.  An  iadorser  may  qualify  his  indorsement  indone- 
with  the  words,  "  without  recourse,"  or  equivalent  »«» r©- 

GOOTM. 

words ;  and  upon  such  indorsement,  he  is  responsible 
only  to  the  same  extent  as  in  the  case  of  a  transfer 
without  indorsement 

Story  (m  Notes,  g  146;  Qioe  v.  Stearos,  3  Maa^  226; 
Upham  V.  Prince,  12  id,  14;  Waite  o.  Foster,  33  Me.^ 
424. 

§  1739.  Except  as  otherwise  prescribed  by  the  last  m. 
section,  an  indorsement  without  recourse  has  the 
same  effect  as  any  other  indorsement. 

Epler  V.  Funk,  8  PenuL  Si,  468. 

5  1740.  An  indorsee  of  a  negotiable  instrument  indor^t 
has  the  same  rights  against  every  prior  party  thereto,  contact. 
that  he  would  have  had  if  the  contract  had  been 
made  directly  between  them  in  the  first  instance. 

See  Griswold  v.  Haven,  26  K  7!,  595;  Polhill  v.  Walter, 
3  R  dt  Ad.,  114.  This  principle  is  one  of  great  im- 
portance, particularly  with  reference  to  representations 
contained  in  commercial  paper,  which  are  deemed  to 
be  made  directly  to  every  indorsee. 

§  1741.  An  indorser  has  all  the  rights  of  a  guaran-  g|^^^^ 
tor,  as  defined  by  the  chapter  on  Guaranty  jn  Jj^f"*™" 
General,  and  is  exonerated  from  liability  in  like 
manner. 

Thus  an  extension  of  time  granted  to  the  principal  debtor, 
discharges  an  indorser  (Piatt  v.  Stark,  2  EUL,  399; 
Kelty  v.  Jenkins,  I  id.,  73 ;  Wood  v.  Jefferson  Co.  Bank^ 
9  Cow,,  194;  Hubblyv.  Brown,  IS  Johns.,  TO;  Myers  v. 
Welles,  5  Hill,  463;  Dundasv.  Sterling,  6  Penn.  St,  73; 
Sargent  v.  Mason,  6  Mass.,  85 ;  Moss  v.  Hall,  6  ExcJl, 
46),  and  a  release  of  an  indorser  discharges  subse- 
quent ihdorsors  (Newcomb  v.  Raynor,  21  Wend.,  108). 

An  indorser  in  the  ordinary  course  of  business  has  not 
the  rights  of  a  surety  (Pitts  v.  Ck)ngdon,  2  K  7.,  352 ; 
Hurd  V.  Little,  12  Mass.,  603;  see  Pring  v.  Glarkson, 
IRdk  a,  14). 

« 

S1742.  One  who  indorses  a  negotiable   instra-  R1k^^>  ^ 
ment,  at  the  request,  and  for  the  accommodation  of  |q^o„^, 
another  party  to  the  instrument,  has  all  the  rights  of  a 
surety,  as  defined  by  the  chapter  on  Suretyship,  and 
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Sfliect  of 
want  of  COB- 
■identiom 


Indorsee  In 
due  course, 
what. 


is  exonerated  in  like  manner,  in  resjyect  to  every  one 
having  notice  of  the  facts,*  except  that  he  is  not 
entitled  to  contribution  from  subsequent  indorsers.* 

*  Rouse  V.  Whiled,  25  K.  F.,  170;  Barry  v.  Ranaom,  IS 

id.,  446 ;  Griffiths  v.  Reed,  21  Wend.,  502 ;  Greenovgh 
V.  McOleUand,  2  EL  A  EL,  424;  Pooley  v.  Harradine, 
7  £1  <£;  B.,  431 ;  Davies  v.  Stainbank,  QDe  G.,M.^ 
G.,  679. 

*  Bradford  v,  Corey,  6  Barb,^  461 ;  Ailaen  v,  Barkley,  2 

Speers,  747. 

g  1743.  The  want  of  consideration  for  the  under- 
taking of  a  maker,  acceptor,  or  indorser  of  a  negotiable 
instrument,  does  not  exonerate  him  fix)m  liability 
thereon  to  an  indorsee  in  good  faith  for  a  confiidera- 
tion. 

Setaeoa  Go.  Bank  v.  Neass,  S  K  T.,  442;  5  D&m,  329; 
Purchase  v.  Mattison,  6  Doer,  687 ;  Rosa  v.  BedeB,  6 
id.,  462 ;  Robbins  v.  Richardson,  2  Brno.,  348. 

It  is  not  necessary  that  a  valuable  consideration  should  be 
given  by  the  indorsee  (id), 

§  1744.  An  indorsee  in  due  course  is  one  whp,  in 
good  faith,^  in  the  ordinary  course  of  business,'  and 
for  value,^  before  its  apparent  maturity  or  presump- 
tive dishonor,^  and  without  knowledge  of  its  actaal 
dishonor,^  acquires  a  negotiable  instrument  duly  in- 
dorsed to  him,  or  indorsed  generally,  or  payable  to 
the  bearer. 

^  Although  it  has  been  held  in  some  cases  that  grofle 
negligence  deprives  an  indorsee  of  the  protecdoo 
otherwise  afforded  to  him  (Pringle  v.  Phillips,  5 
Sand/.,  157 ;  Merriam  v.  Granite  Bank,  8  Gray,  3M; 
Gill  V.  Cubitt,  3  B.  ik  C,  466;  Down  v.  Hailing,  4 
id,  330;  Rothi7.  Oolvin,  82  R,  125;  Smith  v.  Kech. 
ft  Farm.  Bk.,  6  La.  Ann.,  610);  the  contrary  mlo 
is  now  firmly  settled  in  England,  and  good  faith  alone 
declared  to  be  the  test  Negligence  maybe  evidence 
of  bad  faith,  but  it  is  not  conclusive  (Raphael  f. 
Bank  of  England,  17  C.  B.,  161 ;  Goodman  v.  Hanrey, 
4  Adds  El.,  870;  Foster  v.  Pearson,  1  C^K^S., 
849 ;  Crook  v.  Jadis,  6  RikAd,  909 ;  Uther  «.  Bicb, 
10  Ad  A  El,  Y84;  Bank  of  Bengal  v.  Pagan,  1 
Moore  P.  C,  72;  Oarlon  v.  Ireland,  SKAR,  771). 
This  ruling  is  followed  by  the  ktest  decisions  in  this 
state  (Steinhart  v.  Boker,  34  J8ar&.,  436;  see  Kagee 
«.  Badger,  30  id.,  246). 
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'  See  Meada  v.  Merchaats'  Bank,  25  N.  T,  U3,  147 ; 

Cbflin  v.  Farmers'  A  Citizens'  Bank,  id.,  298. 
•For  a  definition  of  "  value,"  and  " good  faith,"  see  Part 

V  of  the  Fourth  Division. 

*  This  phrase  is  adopted  to  avoid  much  circumlocution. 

See  on  the  general  principle,  Niver  v.  Best,  10  Barb^ 
369;  Williams  t;.  Mathers,  3  Oow.,  252;  Havens  v. 
Huntington,  1  id,  387 ;  Lansing  v.  Lansing,  8  Jo?uia^ 
464 ;  Iiansing  v.  Gaine,  2  td.,  800 ;  Johnson  v,  Blood- 
guod,  1  Johns.  Cb«.,  51.  The  meaning  of  the  phrase 
is  defined  in  the  next  article. 

*  Anderson  v.  Busteed,  5  Duer,  486. 

§  1745.  An  indorsee  of  a  negotiable  instrument,  in  Biehta  of 
due  course,  acquires  ant  absolute  title  thereto,  so  that  dne  conrM. 
it  is  valid  in  his  hands,  notwithstanding  any  provision 
of  law  making  it  generally  void  or  voidable,^  and 
notwithstanding  any  defect  in  the  title  of  the  person 
firom  whom  he  acquired  it' 

'  This  is  an  old  rule  as  to  bills  void  by  the  common  law 
(Rockwell  V.  Charles,  2  HiU,  499;  Norris  v.  Langlej, 
\9  N.  £[.,  423 ;  Johnson  v.  Meeker,  1  Wts.,  436;  see 
Bank  of  Genesee  v.  Patchin  Bank,  19  N.  K,  312); 
but  it  is  otherwise  as  to  bills  void  bj  statute  (Vallett 
V.  Parker,  6  Wend,  616;  Rockwell «.  Charles,  2  JERU 
499).    The  rule  is  established  in  England,  by  statute. 

'  This  is  too  well  settled  to  need  a  citation  of  authorities. 
Moreover,  an  indorsee  in  due  course  can  give  a  per- 
fect title  to  any  person  whether  the  latter  acts  in 
good  faith  or  not  Thus,  if  A.  obtains  a  promissory 
note  by  fraud,  and  indorses  it  to  B.  for  value,  B. 
acting  in  good  faith,  a  perfect  title  to  the  note  may 
be  vested  in  A.,  notwithstanding  his  fraud,  by  a 
subsequent  transfer  fVom  B.  (Solomons  v.  Bank  of 
England,  13  Eaat,  186 ;  Hasoall  v,  Whitmore^  19  Me^ 
104;  Thomas  n.  Newton,  2  Ckur.  A  P^  606).  For 
if  an  indorsee  could  not  fVeely  dispose  of  his  pro- 
perty, selling  it  to  whom  he  pleased,  its  value  would 
be  diminished  in  his  hands.  But  if  A.  takes  up  the 
note  as  an  indoraer,  upon  its  dishonor,  he  does  not 
acquire  a  better  title  than  he  had  at  first  (Devlin  v. 
Brady,  32  Barb.,  618). 

S1746.  One  who  makes  himself  a  party  to  an  instru-  inttmmeat 
*^  left  blank. 

ment  intended  to  be  negotiable,  but  which  is  left 
wholly  or  partly  in  blank,  for  the  purpose  of  filling 
afterwards,  is  liable  upon  the  instrument  to  an  in* 
dorsee  thereof  in  due  course,  in  whatever  manner 
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and  at  whatever  time  it  may  be  filled,  so  long  as  it 
remains  negotiable  in  form. 

Van  Duzer  v,  Howe,  21  ^  K,  631 ;  Hubbard  v.  Harlem 
E.  R.  Co.,  36  Barb^  286 ;  U  Abb.  Pr.,  275 ;  Scfaultz  «. 
Astley,  2  Bing.  M  a,  544;  2  Scott,  815;  Montague  v. 
Perkins,  17  Jtir.,  557;  Griggs  v.  Howe,  31  Barb.,  100; 
Yiolett  V.  Patton,  5  Oranch,  142 ;  Fullerton  v,  Sturges, 
4  OAio  St.,  529 ;  Wilej  v.  Moore,  17  Serg.  A  K,  438; 
Siegfried  v.  Levan,  6  id,  170 ;  Russell  v.  Langstaffe^  1 
DtTU^.,  516;  see  Nelson  v.  Wellington,  5  Amw.,  178; 
Smith  V.  Hall,  id,  319. 


ARTICLE  IV. 

PBESENTMENT  FOB  PATHBMT. 

fiaonoK  1*747.  Bffect  of  want  of  demand  on  principal  debtor. 

1748.  Presentment,  how  made. 

1749.  Apparent  maturity,  when. 

1750.  Presumptiye  dishonor  of  bill,  payable  after  sight. 

1751.  Apparent  maturity  of  bill,  payable  at  sight. 

1752.  1753.  Apparent  maturity  of  note. 

1754.  Surrender  of  instrument,  when  a  condition  of  payment 

In  the  treatises  upon  bills  of  exchange,  it  is  generally 
stated  that  they  need  not  be  presented  by  any  one  npoa 
a  day  kept  sacred  by  persons  of  his  faith,  and  in  like 
manner,  that  they  ought  not  to  be  presented  to  ODe^ 
upon  a  day  sacred  to  him  (see  Siary  on  BUk,  §  293, 
kc).  But  there  are  no  decisions  to  this  effect,  in  UiLs 
state,  and  our  rule  is  probably  otherwise. 

wKfoMo.  S  1747.  It  is  not  necessary  to  make  a  demand  of 
pt^eipia  payment  upon  the  principal  debtor  in  a  negotiable 
debtor.  instrument,  in  order  to  charge  him ;  but  if  the  instru- 
ment is  by  its  terms  payable  at  a  specified  place,  and 
he  is  able  and  willing  to  pay  it  there  at  maturity, 
such  ability  and  willingness  axe  equivalent  to  an 
oflfer  of  payment  upon  his  part. 

Fairchild  v.  Ogdensburgh  R.  R.  Co.,  15  N.  7.,  837 ;  Wol- 
cott  V.  Van  Santvoord,  17  Johns.,  248. 

menThow       S  1748.  Presentment  of  a  negotiable  instrument  for 

■***••         payment,  when  necessary,  must  be  made  as  follows, 

as  nearly  as  by  reasonable  diligence  it  is  practicable : 

1.  The  instrument  must  be  presented  by  the  holder;' 
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• 

2.  The  instrument  must  be  presented  to  the  prin- 
cipal debtor,  if  he  can  be  found  at  the  place  where 
presentment  should  be  made,' and  if  not,  then  it  must 
be  presented  to  some  other  person  of  discretion,  if 
one  can  be  found  there,  and  if  not,  then  it  must  be 
presented  to  a  notary  public  within  the  state ; 

3.  An  instrument  which  specifies  a  place  for  its 
payment  must  be  presented  there,^  and  if  the  place 
specified  includes  more  than  one  house,  then  at  the 
place  of  residence  or  business  of  the  principal  debtor, 
if  it  can  be  found  therein  ;* 

4.  An  instrument  which  does  not  specify  a  place 
for  its  payment,  must  be  presented  at  the  place  of 
residence  or  business  of  the  principal  debtor,  or 
wherever  he  may  be  found,  at  the  option  of  the 
presentorf*  and, 

6.  The  instrument  must  be  presented  upon  the 
day*  of  its  apparent  maturity,  or,  if  it  is  payable  on  . 
demand,  at  any  time  before  its  apparent  maturity,'' 
within  reasonable  hours,^  and,  if  it  is  payable  at  a 
banking-house,  within  the  usual  banking  hours  of 
the  vicinity  f  but,  by  the  consent  of  the  person  to 
whom  it  should  be  presented,  it  Jinay  be  presented 
at  any  hour  of  the  d,ay.^® 

'  Presentment  must  certainly  be  made  by  the  holder,  or 
by  his  agent  (see  Cooke  v.  Callaway,  1  Eap,  Ni  P., 
116 ;  Bank  of  Utica  v.  Smith,  18  Johns.,  230 ;  Shedd 
V.  Brett,  1  Pick,,  401).  Poesession  of  the  Instrune&t 
is,  however,  sufficient  evidence  of  agency  (Cole  v. 
Jesaup,  10  N.  7.,  96). 

'  Mason  v.  Franklin,  3  Johns.,  202.  The  provision  in  re- 
gard to^presentment  to  a  notary  is  new.  It  is  thought 
desirable  that  some  record  of  presentment  should  be 
kept,  when  it  is  not  made  to  the  debtor  or  his  agent 

•Ferner  v.  Williams,  14  Abb.  Pr.,  216;  37  Barb.,  9; 
Stewart  v.  Eden,  2  Cai.,  121 ;  Saunderson  v.  Judge, 
2  H.  Bl,  609;  Saul  v.  Jones,  1  El.  d:  EL  59;  United 
States  Baak  V.  Smith,  11  Wheat,  111;  Guy  v.  Paine, 
6  Ebw.  Ft.,  107 ;  Spellman  v.  Welder,  id.,  6. 

*  See  Mason  v.  Franklin,  3  Johns.,  202  ;  Boot  v.  Franklin, 
id.,  207. 

'  See  Wood  worth  v.  Bank  of  America,  19  Johns.,  301 ; 
Anderson  v.  Drake,  14  Johns.,  114;  Spies  v.  Gil- 
more,    1  N.  r.,  321;  Benedict  v.  CaiTe,  6  Duer,  226. 
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Apparent 
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when. 


PKMiimp* 
tlTO  dis- 
honor of 
bill,  pay- 
able after 
tight. 


rent 
malnrity  of 
bill,  paya* 
bleat 
tight 


*  Where  the  infitmment  has  a  certain  time  to  run,  a  pre- 

sentment made  before  (Griffin  v.  GrolT,  12  Johns.,  423; 
Bo  wen  v.  Newell,  8  ^.  F,  190 ;  Salter  v.  Burt,  20 
Wend^  205),  or  after  it  la  due  (Montigomeiy  Bank  «. 
Albany  City  Bank,  8  Barb.,  396;  7  N.  Z,  459),  does 
not  bind  an  indorser. 

*  See  Sice  v.  Cunningham,  1  Cow.,  397 ;  Van  Hoesen  v. 

■  Van  Alstyne,  3  Wend.,  75. 

*  Wilkins  v.  Jadis,  2  R  db  Ad.,  188;   Cayuga  Bank  f. 

Hunt,  2.  ma,  635;   Dana  v.  Sawyer,  22  Me.,  244; 

Lunt  V.  Adams,  17  id,  280;  Triggs  v.  Newnham,  1 

OvT.  (It  P.,  631 ;  Morgan  v.  DaYiaon,  1  Siark,,  114. 
"  Newark  India  Rubber  Co.  v.  Bishop,  '8  E.  D.  Smith,  48. 
^  See  Bank  of  Syracuse  v.  Hollister.  17  N.  T.,  46;  Bank 

of  Utica  V.  Smith,  18  Johns.,  230;  Gkmett  v.  Wood- 

oook,  1  Sk»h^  435. 

g  1749.  The  apparent  matarity  of  a  negotiable 
instrument,  payable  at  a  particular  time,  is  the  day 
on  which  by  its  terms  it  becomes  due ;  or,  when  that 
is  a  holiday,  the  next  business  day. 

Salter  «.  Burt,  20  Wend.,  205 ;  see  Campbell  «.  Intenub- 
tional  Assurance  Company,  4  Boaw.,  298.  If  the 
reoommendation  of  the  commissioners  in  regard  to 
days  of  graoe  is  not  adopted  (see  section  1781),  it  witt 
b^  necessary  to  add  to  this  section  **  Th«  usual  days 
of  grace  are  to  be  added.*' 

S  1760.  A  bill  of  exchange,  payable  at  a  specified 
time  after  sight,  which  is  not  accepted  within  ten 
days  after  its  date,  in  addition  to  the  time  which 
would  sufSce,  with  ordinary  diligence,  to  forward  it 
for  aeoeptance,  is  presumed  to  have  been  dishonored. 

It  is  very  desirable,  that  the  term,  at  the  end  of  which  a 
bill  may  be  presumed  to  be  dishonored,  should  be  fixed. 
The  decisions  are  conflicting  and  unsatisfactory.  The 
commissioners  have  simply  suggested  periods  which 
seem  reasonable,  but  do  not  attach  any  importanoe  to 
the  particular  terms  proposed. 

g  1751.  The  apparent  maturity  of  a  bill  of  ex- 
change, payable  at  sight  or  on  demand,  is : 

1.  If  it  bears  interest,  one  year  after  its  date ;  or, 

2.  If  it  does  not  bear  interest,  ten  days  after  its 
date,  in  addition  to  the  time  which  would  suffice, 
with  ordinary  diligence,  to  forward  it  for  acceptance. 
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5  1752.  The  apparent  maturity  of  a  promissory  ^^^^^ 
note,  payable  at  sight  or  ou  demand,  is :  ^^^- 

1.  K  it  bears  interest,'  one  year  after  its  date;  or, 

2.  If  it  does  not  bear  Interest,  six  months  after  its 
date,' 

'  It  is  doubtful  whether  a^^emMid  note  beariQg  mterest 
has  any  "apparent  maturity/'  unless  it  i^  known  to 
be  dishonored  (see  'Merritt  v.  Todd,  23  Ifi  K,  28 ; 
Brooks  V.  Mitoboll,  9  K  dh  W.,  15;  Wethey  «. 
Andrew*)  3  BmU,  582 ;  oompare  Sice  v.  Ouimingham, 
1  Cow.,  391 ;  Xiosee  v.  Duokin,  1  Jphn$^  10). 

*  Iioomia  v.  PuWer,  9  Jdfms,^  244;  Funnan  if.  Haskin,  2 

Cai,,  369;  Carlton  v.  JBailey,  *l  Ibf$tr,  23a 

g  1753.  Where  a  promissory  note  is  payable  at  a  id. 
certain  tinnie  after  sight  or  demand,  such  time  U  to 
be  added  to  the  periods  mentioned  in  the  last  section, 

g  1754.  A  party  to  a  negotiable  instrument  niay  surrender 
leqnire,  as  a  condition  concurrent  to  its  payment  by  f  JJJ-^JJ^^^ 

him:  of  payment. 

1.  That  the  instrument  be  surrendered  to  him,* 
unless  it  is  lost  or  destroyed,  or  the  bolder  has  other 
claims  upon  it ;'  or, 

2.  If  the  holder  has  a  right  to  retain  the  instru- 
ment, and  does  retain  it,  then  that  a  receipt  for  the 
amount  paid,  or  an  exoneration  of  the  party  paying, 
be  written  thereon  ;'  or, 

3.  If  the  instrument  is  lost,  then  that  the  holder 
give  to  him  a  bond,  executed  by  himself  and  two 
sufficient  sureties,  to  indemnify  him  against  any  law- 
ful claim  thereon ;'  or, 

4.  If  the  instrument  is  destroyed,  then  that  proof 
of  its  destruction  be  given  to  him.* 

'  Wilder  v.  Seelye,  8  Barb.^  408 ;  Rannej  v.  Crowe,  1 
Seek,,  166 ;  HaoAard  v.  Bo^fnaon,  7  B,dkOr.,90; 
Smith  V,  Rockwell,  2  HiU,  482. 

'  HargouB  v.  Lahens,  3  Sand/.^  218. 

*  1  R  .%  406 ;  see  Story  on  Notes,  §  106. 

*  Dea  Arts  v,  Leggett,  16  ^!  Ji,  582.    This  case  does  not 

expressly  decide  tliat  Buch  proof  must  be -given  ia 
the  debtoTf  but  thia  seems  only  reasonable. 
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ARTICLE  V. 


DfehonoTt 

what. 


Notice,  hf 

whom 

giyen. 


DI^ONOB  OF  NBGOTIABLB  INSTBUMSSTS. 

SBOnON  1765.  Dishonor,  what 

1766.  Notice,  by  wIimd  given. 

1767.  Form  of  notice. 

1768.  Notice,  how  served. 

1759.  Notice,  how  served  after  indorser's  death. 

1760.  Notice  given  in  ignorance  of  death,  valid. 

1761.  Notice,  when  to  be  given. 

1763.  Notice  of  dishonor,  when  to  be  mailed. 

1763.  Notice,  how  given  bj  agent. 

1764.  Additional  time  for  notice  by  indorser. 
1766.  Effect  of  notice  of  dishonor. 

S  1755.  A  negotiable  iDstrument  is  dishonored, 
when  it  is  either  not  paid,  or  not  accepted,  accord- 
ing to  its  t'Onor,  on  presentment  for  the  purpose,  or 
without  presentment,  where  that  is  excused. 

Story  <m  Bills,  §  228 ;  Walker  v.  Bank  of  State  of  N.  T., 
9  N.   T.y  682. 

g  1756.  Notice  of  the  dishonor  of  a  negotiable 
instrument  may  be  given  :* 

1.  By  a  holder  thereof;*  or, 

2.  By  any  party  to  the  instrument^  who  might  be 
compelled  to  pay  it  to  the  holder,  and  who  would, 
upon  taking  it  up,  have  a  right  to  reimbursement 
from  the  party  to  whom  the  notice  is  given.* 

'  It  is,  of  course,  a  general  principle  that  notice  of  a  ftici 
cannot  be  ^ven  before  the  fact  has  occurred  (OrilBn 
V.  Goff,  12  Jokna^  422 ;  Jackson  v.  Richards,  2  Oih 
343) ;  but  if  the  instrument  has  actually  been  dis- 
honored, it  is  immaterial  whether  the  party  giving 
notioe  knew  it  or  not  (Jennings  v.  Roberts,  4  EL  A 
BL,  616). 

'  Notice  by  a  mere  stranger  is  of  no  effect  (GhaDoine  9, 
Fowler,  3  Wend.,  173;  Stanton  v.  Blossom,  14  Maas^ 
116).  But  any  holder,  lawfhUy  in  possession,  may 
give  the  notice  (Bank  of  U.  S.  v.  Davis,  2  ^iS;  451; 
Howard  v.  Ives,  1  id,,  263 ;  Mead  v,  Engs,  6  Owf^ 
803;  Ogden  v.  Dobbin,  2  Sail,  112);  and  so  maj 
any  agent  of  the  holder  (Cole  v.  Jessup^  10  JT-  ^n 
96;  Rowe  v.  Tipper,  13  (7.  A,  249). 

'  Chapman  v.  Eeane,  3  Ad.  ^  El.,  193. 
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*  Harrisoti  v.  Rusooe,  15  JK  <fe  W!,  231;  approving  Story 
on  BiUSj  %  304.  It  is  not  neceaaary  that  the  part/ 
giving  the  notice  ahould  be  then  actually  charged 
with  notice  (see  id. ;  Jennings  v,  Roberta,  4  XI  db 
B2L,  615;  Chapman  v.  Eeane,  3  Ad.  dt  EL^  193). 

S  1757.  A  notice  of  dishonor  may  be  given  in  any  JJJJ^^ 
form^  which  describes  the  instrument  with  reasonable 
certainty,*  and  substantially  informs  the  party  receiv- 
ing it  that  the  instrument  has  been  dishonored. 

'  The  notice  need  not  be  in  writing  (Butt  v.  Hoge,  2 
mu.,  81 ;  Oujler  v.  Stevena,  4  Wend.,  666 ;  Williams 
V.  Bank  of  XT.  S.,  2  PekTB^  97 ;  Housego  v.  Gowne,  2 
U.  A  W.t  348;  Croaae  «.  Smith,  I  M.  di  Seko.,  64&X 
and  may  be  quite  informal  (see  Mien  «.  Brown,  11 
M.  db  W.,  372;  Maxwell  «.  Braine,  10  Jur.  [M  5.], 
777). 

'Although  two  or  more  instruments  are  in  ezistencOi 
exactly  corresponding  to  the  description  given,  this 
is  no  objection  to  the  notice  (Hodges  v,  Shuler,  22 
if.  Z,  114;  Davenport  «.  GKlbert,  6  Bosw.,  179); 
unless  the  person  to  whom  the  notice  is  given  is 
thereby  misled.  No  error,  which  cannot  mislead, 
will  vitiate  the  notice  (see  Bromage  v.  Vaughan, 
9  Q,  A,  608;  Mellersh  v.  Bippon,  7  Bxefk,  678; 
Stockman  v.  Parr,  U  M.  A  W.,  809).  But  a  notice 
not  stating  the  maker's  name  is  bad  (Home  Xns.  Co. 
V.  Green,  19  K  K,  518). 
In  Solarte  v.  Palmer,  2  Clark  <k  ^n.,  93 ;  1  Bing.  Ni 
C,  194;  aff'g  S.  0.,  7  Bing.,  630,  the  House  of  Lordi 
held  a  notice  insufficient,  which  merely  stated  that  a 
bill  (describing  it)  had  been  put  into  the  hands  of 
the  attorney  giving  the  notice  ''with  directions  to 
take  legal  measures  for  the  recovery  thereof^  unlsfls 
immediately  paid."  The  judges  in  that  case  declared 
their  opinion  that  a  notice  must  allege  a  presentment 
as  well  as  non-payment,  and  must  also  state  that  the 
party  giving  the  notice  looks  to  the  party  receiving 
it  for  payment  Following  this  decision,  it  was  held 
that  a  notice  was  insufficient,  if  it  merely  stated  that 
the  bill  was  "due  and  tmpaid  "  pole  v.  Gold,  5  Barh.^ 
490;  Fune  v.  Sharwood,  2  Q.  R,  388;  PhilKpf  t^. 
Gould,  8  Carr.  <fc  P.,  355),  or  "not  paid,"  though 
accompanied  with  a  demand  of  payment  (Strange  «. 
Price,  10  .4i.  <fc  El,  125;  Messenger  v.  Southey,  1 
M.  A  G.<,  76).  But  the  courts  soon  paused,  and 
began  to  qualify  and  limit  these  decisions,  openly 
expressing  regret  that  they  had  ever  been  made 
(Everard  v.  Wateon,  I  EL  A  Bl,  801 ;  Messenger  v. 
Southey,  I  M.  A  0.j  76).    And  notices  that  a  bill 
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was  "diflhonored"  (Chard  v.  For,  14  Q,  A,  200; 
King  V.  Bickley,  2  Q.  B.,  419;  Stocken  «.  OoUiiia,  9 
Cairr.  ds  P^  663),  "  returned  with  chai^ges  "  (Gnigwm 
V.  Smith,  6  Ad.  A  El^  499),  or  unpaid,  **  amounting, 
with  expensea,  to  "  ao  much  (Everard  9.  Wataon,  1 
EL  A  BL,  80 IX  were  held  valid.  So  in  thia  sute, 
''protested  for  non-payment,"  ia  sufficient  in  %  notice 
(Youngs  V.  Lee,  12  y.  F.,  651 ;  Cayuga  Bank  «. 
Warden,  1  id,  413 ;  Cook  v.  Litchfield,  9  id,  219). 
In  Bailey  v.  Porter,  14  JT.  (fe  liT.,  44,  all  Uie  ex- 
pressions  of  opinion  in  Solarte  v.  Palmer,  i^ot  abso- 
lutely necessary  to  the  deciaion,  were  disregarded, 
and  a  notice  of  non-pajrment,  simply,  was  held  sofi- 
cient  And  this  doctrine  has  been  recently  esub- 
Hshed  by  the  unanimous  opinion  of  the  judges  in 
the  Exchequer  Chamber  (Paul  v,  Joel,  4  HvrbL  S 
X,  366;  aff 'g  8.  a,  3  id,  466). 

So,  in  opposition  to  the  view  expressed  in  Solarte 
«.  Palmer,  it  is  well  settled  that  it  ia  not  neoessaiyto 
add  that  the  party  giving  the  notice  looks  to  the  party 
receiving  it  for  payment  (Bank  of  U.  8.  v.  Cameal, 
2  iVfaftf,  653;  Butt  v.  Hogs,  2  BUL,  81;  King  «. 
Bickley,  2  Q.  JL,  419;  Cooke  v.  French,  10  Ad.  A  R, 
131 ;  Cowles  v.  Harts,  3  Cbim.,  616 ;  Shrieve  v.  Duck- 
ham,  1  LitteU,  194;  Bank  of  Cape  Fear  v.  Sewell, 
2  Hawks,  660;  Warren  t^.  Oihnan,  17  Mb.  [6  Sh^], 
860). 

NotiM,how      g  1758.  A  Botice  of  dishonor  may  be  given  : 

1.  By  delivering  it  to  the  party  to  be  charged,  per- 
sonally, at  any  place  ^  or, 

2.  By  delivering  it  to  some  person  of  discretion 
ait  the  place  of  residence  or  business  of  such  partyy 
apparently  acting  for  him  f  or, 

3.  By  properly  folding  the  notice,  directing  it  to 
the  party  to  be  charged,  at  his  place  of  residence, 
according  to  the  best  information  that  the  person 
giving  the  notice  can  obtain,  depositing  it  in  the 
post-office  most  conveniently  accessible  from  the 
place  where  the  presentment  was  made,  and  paying 
the  postage  thereon.^ 

'  Hyslop  V.  Jones,  3  McLean,  96. 

*  Story  on  Notes,  §312;  Mechanics  Bkg.  Assa  v.  Plaoe^ 

4  Duer,  212;    see  Hunt  v.  Maybee,  1  K  T^  266; 

Housego  V.  Cowne,  2  M.  d  Wl,  348. 
'  Imws  1857,  c^  416,  §  3.    A  notice  wrongly  addressed, 

when  due  diligence  has  not  been  used  to  procure  the 
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correct  address,  is  void  (Randall  v.  Smith,  34  Barb^ 
462 ;  Libby  v.  Adams,  32  id,  542 ;  see  Lawrence  v. 
MiUer,  16  iV.  T,  235). 

S  1759.  In  case  of  the  death  of  a  party  to  whom  Notice,  how 
notice  of  dishonor  should  otherwise  be  given,  the  *£jjj*®''' 
notice  must  be  given  to  one  of  his  personal  represen- 
tatives;* or  if  there  are  none,  then  to  any  member  of 
his  family  who  resided  with  him  at  his  death ;  or  if 
there  is  none»  then  it  must  be  mailed  to  his  last 
place  of  residence,  as  prescribed  by  subdivision  3  of 
the  last  section.* 

>  Oriental  Bank  v.  Blake,  22  Pick.,  206. 

'  Modified  from  Story  on  Notes^  §  310 ;  in  which  it  is  said 
that  notice  should  be  left  at  the  domicile  of  the  de- 
ceased.  This  would  often  fail  to  reach  his  represen- 
tatives, more  often  than  under  the  rule  above  given. 

S  1760.  A  notice  of  dishonor  sent  to  a  party  after  Notice 

ffiven  ia 

his  death,  but  in  ignomnoe  thereof,  and  in  good  [f°^^°^ 
ffflth,  is  valid.  ^^^^ 

S  1761.  Notice  of  dishonor,  when  given  by  the  Notice, 
holder  of  an  instrument,  or  his  agent,  otherwise  than  ^4^ 
by  mail,  must  be  given  on  the  day  of  dishonor,^  or 
on  the  next  business  day  thereafter.* 

'  Notice  may  be  given  immediately  upon  refusal  .of  pay* 
ment  (Hine  v.  Allely,  4:  B.  db  /Id,  624 ;  Burbridge  v. 
Manners,  3  Camp,,  193;  Bussard  v.  Levering,  6 
Wheat,  102). 

'  This  will  suffice  (Farmers*  Bank  of  Bridgeport  v.  Vail, 
21  K,  r.,  486;  Howard  v.  Ives,  1  HiU,  263;  Ouy- 
ler  V.  Stevens,  4  T^^ml,  566 ;  Williams  v.  Smith,  2 
B.  A  Aid,,  496).  But  a  later  day  will  not  do  (Sewall 
V.  Russell,  3  Wend.,  276). 

S  1762.  When  notice  of  dishonor  is  given  by  mail,  Notfce  of 
it  must  be  deposited  in  the  post-office  in  time  for  the  "^^J^  ^ 
first  mail  which  closes  after  noon  of  the  first  busi- 
ness day  succeeding  the  dishonor,  and  which  leaves 
the  place  from  which,  for  the  pla6e  to  which,  the 
notice  should  be  sent 

There  is  no  doubt  that  the  notice  may  be  sent  by  mail  on 
the  day  after  dishonor  (Farmers'  Bank  of  Bridgeport  v 
Vail,  2\  N.T.,  485);  and  it  may  be  deemed  to  be  set- 
tled that  notice  may  be  sent  by  any  mail  leaving  on 
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that  daj  (Goodman  v.  Norton,  1*7  Me.,  381 ;  Howard 
V,  Ivea,  1  Hill,  263;  Whitwell  v.  Johnson,  17  JToml, 
449;  see  Houaatonic  Bank  v.  Laflin,  6  Oush.^  546). 
But  beyond  this  point  there  is  great  diversity  of  opinion, 
Thus  it  has  been  held  on  the  one  hand  that  notice 
must  be  sent  by  the  second  day's  mail,  though  the 
last  mail  closes  at  10^  a.  m.  (TJ.  S.  v.  Barker,  12  Wheat, 
659),  9  A.  X.  (LawBon  v.  Farmers*  Bank,  1  Ohio  SL, 
206),  and  even  earlier  (Beokwithv.  Smith,  22  Ms^  125; 
see  Stephenson  v.  Dickson,  24  F&^n.  SL,  148X  while 
on  the  other  hand  5  a.  m.  (West  v.  Brown,  6  Ohio  SL, 
542),  6  A.  H.  (Chick  v.  Pillsbury,  24  ifc^,  458),  and  even 
9^  A.  M.  (see  Hawkes  v.  Salter,  4  Bing.,  715;  Bui^geas 
V.  Yreeland,  4:  N.J.,  71),  have  been  considered  earlier 
hours  than  the  holder  was  bound  to  send  notice  by. 
It  ia  of  more  importance  to  have  a  definite  rule  than 
that  it  should  be,  abstractly  considered,  the  moat  just 
which  could  be  devised. 


Notice,  how 
given  by 
■gent. 


Additional 
time  for 
notice  by 
indorter. 


5  1763.  When  the  holder  of  a  negotiable  instm- 
ment,  at  the  time  of  its  dishonor,  is  a  mere  agent  for 
the  owner,  it  is  sufficient  for  him  to  give  notice  to  his 
principal  in  the  same  manner  as  to  an  indorser,  and 
his  principal  may  give  notice  to  any  other  party  to 
be  charged,  as  if  he  were  himself  an  indorser.^  And 
if  an  agent  of  the  owner  employs  a  sub-agent,  it  is 
sufficient  for  each  successive  agent  or  sub-agent  to 
give  notice  in  like  manner  to  his  own  principal.^ 

*  Story  on  Kates,  %  326;  West  River  Bank  v.  Taylor,  7 
.    Bosw.,  466 ;  Howard  v.  Ives,  1  BUI,  263 ;  Ogden  v. 

Dobbin,  2  HaU,  112;  Mead  v.  Engs,  5  Cbw.,  303; 
Farmers*  Bank  of  Bridgeport  r.  Vail,  21  Ni  K,  485; 
Bray  v.  Hadwen,  5  if  ^  Seko,,  68;  Firth  o.  Thrush, 
8  JB.  A  G.,  387. 

*  Clode  V,  Bayley,  12  M.  &  W.,  51. 

g  1764.  Every  party  to  a  negotiable  instrument, 
receiving  notice  of  its  dishonor,  has  the  like  time 
thereafter  to  give  similar  notice  to  prior  parties,  as 
the  original  holder  had  after  its  dishonor.^  But  this 
additional  time  is  available  only  to  the  particular 
party  entitled  thereto.*  If  sent  by  mail,  the  notice 
must  be  deposited  iu  the  post-office  most  conveniently 
accessible  from  the  place  where  the  party  giving  it 
resides  or  receives  notice. 

'8tffn/onNotM,%2U\%Eaat,Z\  i .502,263;  21  JViK, 486. 

*  13  a  A,  249;  see  15  i/:  tft  W,,  231. 
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S  1765.  A  notice  of  the  dishonor  of  a  negotiable  Effect  or 

notice  of 

instrament,  if  valid  in  favor  of  the  party  giving  it,  dishonor. 
inures  to  the  benefit  of  all  other  parties  thereto, 
whose  right  to  give  the  like  notice  has  not  then 
been  lost. 

Harrison  v,  Ruscoe,  15  if  <£;  W!,  231 ;  Head  v.  Engs,  6 
Cow.,  303 ;  Stafford  v.  Yates,  18  John8.y  327 ;  I^Bai^ 
V.  Brjaiit,  9  O.  B.^  46. 


ARTICLE  VI. 

BZCUSB  Oy  PSBBKNTICEKT  AND  NOTICB. 

SaonOir  1766.  Notice  of  dishonor,  when  excused. 

1767,  1768.  Presentment  and  notice,  when  ezoused. 

1769.  Delay,  when  excused. 

1770.  Waiver  of  presentment  and  notice^ 

1771.  Waiver  of  protest 

If  the  provision  of  §  1748,  requiring  presentment  to  be 

made  to  a  notary  public  in  certain  cases,  is  not  adopted, 

it  will  be  necessary  to  insert  here  a  section  as  follows: 

§         .  The  presentment  of  a  negotiable  instrument 

fbr  payment  is  excused : 

1.  When  neither  the  place  of  payment,  if  any, 
designated  in  the  instrument,  nor  the  place  of  resi- 
dence or  businees  of  tbe  prindpal  debtor  can,  with 
reasonable  diligence,  be  ascertained  by  the  holder ;  or, 

2.  When  no  person  to  whom  presentment  may 
properly  be  made  can,  with  reasonable  diligence,  be 
Ibund  by  the  holder;  or, 

8.  When  tbe  instrument  designates  no  place  of  pay- 
ment)  but  purports  to  be  signed  by  the  principal 
debtor  within  this  state,  and  he  resided  therein  at  the 
time  of  signing,  but  has  removed  therefrom. 

Foster  v.  Julien,  24  K.  7.,  28 ;  see  Spies  v.  Gil- 
more,  1  itl,  321. 

§  1766.  Kotice  of  dishonor  is  excused : 

1.  When  the  party  by  whom  it  should  be  riven  Notice  of 

dishonor^ 

cannot,  with  reasonable  diligence,  ascertain  either  Jjj^^ 
the  place  of  residence  or  business  of  the  party  to 
be  charged ;  or, 

2.  When  there  is  no  post-office  communication 
between  the  town  of  the  party  by  whom  the  notice 
should  be  given,  and  the  town  in  which  the  place  of 
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Present- 
ment end 
notice, 
when 
•xcasad. 


U. 


residence  or  business  of  tbe  party  to  be  charged  is 
situated;  or, 

3.  When  the  party  to  be  charged  is  the  same  per- 
son who  dishonors  the  instrument  ;^  or, 

4.  When  the  notice  is  waived  by  the  party  entitled 
thereto.* 

'  Gaunt  t.  Thompson,  7  0.  J9.,  400.  In  that  case,  the 
indorser  was  executor  of  the  maker,  and  the  note 
was  presented  to  him,  and  payment  thereof  refused 
by  him  (Compare,  however,  Magruder  v.  Union 
Bank,  3  Feten,  87 ;  7  td,  287 ;  Juniato  Bank  v.  Hale, 
16  Serg.  &  JR.,  167). 

'  Conkling  v.  King,  10  K  F^  448. 

S  1767.  Presentment  and  notice  are  excused  as  to 
any  party  to  a  negotiable  instrument,  who  informs 
the  holder,  within  ten  days*  bef(»«  its  maturity,  that 
it  will  be  dishonored.* 

'  No  term  is  at  present  fixed  by  tbe  law,  but  if  the  rale  is 
to  be  maintained  at  all,  it  should  be  made  oertatn. 

*  Spencer  v.  Harvey,  17  Wend.^  489;  Leffingwell  9.  White^ 
1  Johns.  Ca3.j  99. 

§  1768.  K,  before  or  at  the  maturity  of  an  instru- 
ment, an  indorser  has  received  fiill  security  for  the 
amount  thereof,  or  the  maker  has  assigned  all  his 
estate  to  him  as  such  security,  presentment  and  notice 
to  him  are  excused. 

Mechanics'  Bank  v.  Griswold,  7  Wend.^  166 ;  Corney  «. 
Da  Oosta,  I  Bsp.,  302 ;  limited  in  Seaoord  t.  Miller,  13 
K.  K,  65. 

This  rule  f  s  founded  upon  the  same  principle  as  the  series 
of  cases  that  were  oyerihrown  in  Hall  v.  Newoomb^  7 
MU,  41'6,  and  perhaps  ought  to  share  their  &te.  If 
the  maker  intends  that  the  indorser  shall  waive  notice^ 
he  will  naturally  so  stipulate  with  him,  or  will  give 
the  iecurlty  to  the  holder  outright  The  tolloMiriiig  is 
tuggebted  instead  of  this  section: 

[§  1768.  No  transactions  between  the  maker  and  indorser 
of  a  negotiable  instrument  waive  or  excuse  notice  of 
dishonor  to  the  latter,  unless  they  so  agree.] 

This  latter  rule  is  established  in  Gonnectlcat  (HoOand  ff. 
Turner,  10  Conn.,  308,  317). 


IMay, 

when 


%  1769.  Delay  in  presentment,  or  in  giving  notice 
•*•      of  dishonor,  is  excused,  when  caused  by  circumstances 
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which  the  party  delaying  could  not  have  avoided  by 
the  exercise  of  reasonable  care  and  diligence. 

The  rule  at  present  ia  liberal  {Story  on  BiOs,  §  234; 
Story  <m  Koies,  %  356;  Firth  v.  Thrush,  %B.Jb  a,  387; 
Baldwin  v.  Richardson,  1  id,  246 ;  Bateman  v.  Joseph, 
12  Easi^  433;  2  Camp,^  461).  Other  excuses  are 
mentioned  {Sktry  on  Abfea,  §  357),  but  it  is  doubtful 
whether  they  are  allowed  in  this  state.  It  is  to  be 
borne  in  mind  that  an  excuse  for  delay  will  not  justify 
a  perpetual  omission  of  tiotice  (Beale  f^.  Parrish,  20  it. 
r.,  407). 

S  1770.  A  waiver  of  presentment  waives  notice  of  waiver  of 
dishonor  also,  unless  the  contrary  is  expressly  stipu-  ment  and 
lated;  but  a  waiver  of  notice  does  not  waive  pre- 
Bcntment. 

Buchanan  v.  Marshall,  22  FL,  561 ;  Bumham  v.  Webster, 
17  J&.,  fO. 

g  1771.  A  waiver  of  protest  on  any  negotiable  waiwof 
instrument  other  than  a  foreign  bill  of  exchange, 
waives  presentment  and  notice. 

Ooddingtoo  v.  Davis,  1  ^:  K,  186;  3  Dm.,  16. 


ARTICLE  VII. 

BXTINCnON  OF  NEGOTIABLB   mffTBUMBlTrB. 

SBonoN  1772.  Obligation  of  pftrty,  when  extinguished. 

1773.  Revival  of  obligation.  • 

§  1772.  The  obligation  of  a  party  to  a  negotiable  obligation 
instrument  is  extinguished :  SS^^Sed. 

1.  In  like  manner  with  that  of  parties  to  Contracts 
in  general ;  or, 

2.  By  payment  of  the  amount  due  upon  the  instru- 
ment, at  or  after  its  maturity,  in  good  faith  and  in 
the  ordinary  course  of  business,  to  any  person  having 
actual  possession  thereof,  and  appearing,  by  its  terms, 
to  be  entitled  to  payment. 

See  sections  1744  and  1745,  and  notes. 

By  the  commercial  law,  as  recognized  in  England,  a  simple 
agroemont  to  waive  the  debt  created  by  a  negotiabto 
instrument,  although  without  a  new  consideration  or  a 
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seal,  discharges  the  debtor  (Foster  v.  Bawher,  6  EieK. 
839;  Bylea  on  BiUs,  bth  ed,,  U5).  But  this  rule  has 
been  either  overlooked  or  overruled  in  this  state  (see 
Seymour  v.  Mintum,  17  Johns,^  169;  Crawford  v.  Mills, 
13  id.,  87 ;  Smith  v.  Bartholomew,  1  JUefc.,  276;  Bog- 
gles V.  Patten,  8  Mass.,  480). 

JbiiSion.  S  1773.  If,  after  its  extinction,  a  negotiable  instni- 
ment  comes  into  the  possession  of  an  indorsee  in 
due  course,  the  obligation  thereof  revives  in  his 
favor. 

See  Manhattan  Co.  v,  Reynolds,  2  ESU,  140. 


OHAPTBE  n. 

BILLS  OF  EXGHAXGE. 

« 

Abtiolb    L  Form  and  InterpretatioD. 
IL  Days  of  grace. 
UL  Presentment  for  acceptance. 
IV.  Acceptance. 

V.  Acceptance  or  payment  for  honor. 
VL  Presentment  for  payment. 
VTL  Excuse  of  presentment  and  notice. 
Vm.  Foreign  bills. 


ARTICLE  L 

FOBM  AND  INTEBPBETATION  OF.  A  BnX. 

BlonoN  1774.  Bill  of  exchange,  what 

1776.  Drawee,  in  case  of  need. 

1776.  Bill  in  parts  of  a  set 

1777.  When  must  be  in  a  set 

1778.  Presentment,  &c.,  of  part  of  set 

1779.  BUI,  where  payable. 

1780.  Rights  and  obligations  of  drawer. 

?xch^  3  1774.  A  bill  of  exchange  is  an  instrument,  nego- 

what     •    tiable  in  form,  by  which  one,  who  is  called  the  drawer, 

requests  another,  called  the  drawee,  to  pay  a  specified 

sum  of  money. 

Peto  V.  Reynolds,  9  JExch^  410 ;  Davis  tr.  darlre,  6  ^  ^ 
16.    It  is  an  essential  element  of  a  bill  of  ezchsnga 
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thnt  the  drawee  should  be  a  person  distinct  from  the 
drawer  (Fairchild  v.  Ogdensburgh  R.  R.,  15  K.  Ji,  337 ; 
Miller  9.  Thomson,  3  if.  <fc  (?.,  576;  ovemilmg,  in  effect, 
Wheeler  v,  Webster,  I  E.  Z>.  Smithy  1,  on  this  point). 

§  1775.  A  bill  of  exchange  may  give  the  name  of  i>raw»B  in 
any  person  in  addition  to  the  drawee,  to  be  resorted  ^^^ 
to  in  case  of  need. 

• 

S  1776.  A  bill  of  exchange  may  be  drawn  in  any  biu  in  parts 
number  of  parts,  each  part  stating  the  existence  of 
the  others,  and  all  forming  one  set. 

S  1777.  An  agreement  to  draw  a  bill  of  exchange  2*5Jf>^™"* 
binds  the  drawer  to  execute  it  in  three  parts,  if  the 
other  party  to  the  agreement  desires  it. 

g  1778.  Presentment,  acceptance,  or  payment,  of  a  Present- 
single  part  in  a  set  of  a  bill  of  exchange,  is  sufficient  "'  partoF 
for  the  whole. 

story  OH  StUSy  %  66. 

§  1779.  A  bill  of  exchange  is  payable :  biu,  where 

payable. 

1.  At  the  place  where,  by  its  terms,  it  is  made 
payable;  or, 

2.  If  it  specifies  no  place  of  payment,  then  at  the 
place  to  which  it  is  addressed ;  or, 

3.  If  it  is  not  addressed  to  any  place,  then  at  the 
place  of  residence  or  business  of  the  drawee,  or 
wherever  he  may  be  found  ;*  or, 

4.  Jf  this  cannot  be  done,  then  at  the  office  of  any 
notary  public  in  the  state.* 

'  See  Story  on  Bitts,  §  48. 

*Thifl  proTiaion  is  new.     Compare  §1783  and  1748, 
wliich  contain  similar  provisions. 

S  1780.  The  rights  and  obligations  of  the  drawer  Bights  and 
of  a  bill  of  exchange,  are  the  same  as  those  of  the  or  £[^^°"' 
first  indorser  of  any  other  negotiable  instrument. 
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ARTICLE  IL 

DA.TS  OF  OBAOB. 
SBcnoN  IV81.  Days  of  grace. 

j^"  S  1781.  Days  of  grace  are  not  allowed. 

The  oommissionere  recommend  that  no*  grace  be  lier»> 
after  allowed  upon  commercial  paper.  Thii  is  the 
rule  upon  the  continent  of  Europe.  Should  this  leoon- 
mendation  not  be  adopted,  the  following  should  be  sub- 
stituted for  the  text : 

[§  1781.  The  three  dajs  following  tlie  daj  on  which  a 
bill  of  exchange,  payable  otherwise  than  at  sight  or 
on  demand,  beoomes  due  bj  its  terms,  are  allowed  n 
days  of  grace^  unless  the  last  of  such  dajs  is  a  holi- 
day, in  which  case  the  next  preceding  business  day  is 
the  last  day  of  grace  allowed.] 


ARTICLE  m. 

PSBBSNTMBNT  FOS  AOCBPTANCS. 

SicmoN  1782.  When  a  btU  may  be  presented. 

1783.  Presentment,  how  made. 

1784.  Presentment  to  joint  drawees. 

1785.  When  presentment  to  be  made  to  drawee  in  case  of  teed 

1786.  Presentment^  when  must  be  made. 

SJy'be™        S  1782.  At  auy  time  before  a  bill  of  exchange  is 
presented,    payable,  the  holder  may  present  it  to  the  drawee  for 

aeceptance,^  and  if  acceptance  is  refused,  the  bill  is 

dishonored.* 

'  Story  on  BUby  §  228;  see  BContgomeiy  -  Oa  Bank  «. 
Albany  City  Bank,  8  Atrfr.,  396.  He  is  not  bound  to 
present  a  ball  for  acoeptanoe  if  it  is  payable  at  a  certain 
time  after  date  (Phllpott  V.  Bryant,  3  Corr.  <fe  P.,  244). 

*  This  is  so«  even  though  presentment  for  acceptance  wis 
not  necessary,  as  in  case  of  a  bill  payable  four  moutha 
aOer  its  date  (Walker  v.  Bank  of  State  N.  Y.,  BN.T^ 
582  ;  13  Barb.,  636;  O'Keefe  v.  Dunn,  6  Hmu/U^  305). 


2?nrhow  S  1783.  Presentment  for  acceptance  must  be  made 
in  the  following  manner,  as  nearly  as  by  reasonable 
diligence  it  is  practicable : 


made. 
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1.  The  bill  must  be  presented  by  the  holder; 

2.  It  must  be  presetted  on  a  business  day,  and 
within  reasonable  hours; 

3.  It  must  be  presented  to  the  drawee,  if  he  can  be 
found  within  the  state,  and  if  not,  then  at  his  place 
of  residence  or  business,  if  within  the  state,  to  any 
person  of  discretion  therein,  and  if  he  has  no  such 
place  of  residence  or  business,  or  there  is  no  person 
of  discretion  therein,  then  to  any  notary  public  in  the 
state;  and, 

4.  If  the  drawee  requests  it,  the  bill  must  be  left 
with  him,  until  the  same  hour  of  the  next  day,  ta 
which  time  he  may  postpone  bis  acceptance  or  re« 
fusal. 

See  Story  on  BtOa,  g  237  ;  1  R  &,  768.  The  dauae  pro- 
viding for  presentment  to  a  notaay  public  is  new,  but 
is  in  conformitj  to  §§  1748  and  1779. 

S  1784.  Presentment  for  acceptance  to  one  of  seve-  PreMnt 

in6iit  to 

ral  joint  drawees,  and  refusal  by  him,  dispense  with  Joint 
presentment  to  the  others. 

,  This  question  has  been  considered  very  doubtAil  (Story 

on  Bills^  g  229),  but  is  decided  in  effect  bj  the  case 
Qf  Carman  v.  PulU  (21  N.  7.,  631). 

S  1786.  A  bill  of  exchange,  which  specifies  a  drawee  when  pw- 

o  *  ientment 

in  case  of  need,  must  be  presented  to  him  for  accept-  {J^^* 
ance  or  payment,  as  the  case  may  be,  before  it  can  i^Sf***' 
be  treated  as  dishonored. 

g  1786.  When  abiU  of  exchange  is  payable  at  a  spe-  Present- 
eified  time  after  sight,  the  drawer  and  indorsers  are  ^^^ 
exonerated,  if  it  is  not  presented  for  acceptance  with- 
in ten  days  after  the  time  which  would  suffice,  with 
ordinary  diligence,   to  forward   it   for  acceptance, 
unless  presentment  is  excused. 

At  present  the  only  rule  established  is  that  "  due  dili- 
gence **  must  be  used  (Wethej  v.  Andrews,  3  EUi, 
682;  Smith  v.  Janes,  20  Wend,  192;  Robinson  v. 
Ames,  20  Johns.,  146).    But  this  is  too  indefinite. 
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ARTICLE  IV. 

ACCEFTANCS. 

8I0X1ON 1787.  A^cepianod,  how  made. 

1788.  Holder  entitled  to  aooeptanoe  on  face  of  bOL 

1789.  Wtibt  acceptance  sufficient  with  consent  of  holder. 

1790.  Acceptance  by  separate  instrument 

1791.  Promise  to  accept,  when  equivalent  to  acceptance. 
1793.  Cancellation  of  acceptance. 

1793.  What  is  admitted  by  acceptance. 

• 

SSwmS?*  S  1787.  An  aoceptance  of  a  bill  must  be  made  in 
writing/  by  the  drawee,  or  by  an  acceptor  for  honor  ;* 
and  may  be  made  by  the  acceptor  writing  his  name 
across  the  face  of  the  bill,  with  or  without  other 
words. 

^  1  R  iS,  768,  omitting  the  words  "or  his  agent,"  kc^ 
that  being  provided  for  bj  the  general  law  of  agencj. 

'  No  one  but  the  drawee,  or  an  acceptor  for  honor,  can 
accept  a  bill  (Walker  v.  Bank  of  State  of  N.  Y.,  9 
K.  71,  682;  13  Barb.j  636;  Davis  v.  Clark,  1  Can. 
db  Kf  177).  An  acceptance  hj  anj  other  penon, 
with  the  assent  of  the  holder,  transforms  it  into  a 
promissorj  note  (Peto  v.  ReTnolds,  9  ExcIl,  410)^ 


Holder  en> 
titled  to 
acceptance 
on  face  of 
bilL 


What  ao- 
ceptance 
BOlBclent, 
with  con- 
tent of 
holder. 


S  1788.  The  holder  of  a  bill  of  exchafage,  if  entitled 
to  an  acceptance  thereof,  may  treat  the  bill  as  dis- 
honored, if  the  drawee  refuses  to  write  across  its  face 
an  unqualified^  acceptance.' 

'  Gammon  v.  Schmoll,  6  JiumLf  344. 

*  Although,  hj  I  R.  S.J  768,  a  refusal  to  return  a  bill  ifl 
an  acceptance  thereof,  it  cannot  be  meant  that  the 
holder  should  be  obliged  to  submit  to  such  an  aooept- 
anoe, if  he  prefers  to  seek  a  remedy  against  the 
drawer.  It  is  not,  however,  certain  that  a  holder 
might  now  refuse  to  receive  an  acceptance  ca  the 
back  of  the  bill,  but  he  ought  to  have  snoh  a 
right. 

5  1789.  The  holder  of  a  bill  of  exchange  may,  with- 
out prejudice  to  his  rights  against  prior  parties, 
receive  and  treat  as  a  suflBcient  acceptance : 

1.  An  acceptance  written  upon  any  part  of  the  billi 
or  upon  a  separate  paper  ;^ 


OP  THE  STATE  OF  NEW  YORK.  551 

2.  An  acceptance  qualified  so  far  only  as  to  make 
the  bill  payable  at  a  particular  place  within  the  city, 
or  town,  in  which,  if  the  acceptance  was  unqualified, 
it  would  be  payable ;'  or, 

3.  A  refusal  by  the  drawee  to  return  the  bill  to  the 
holder  after  presentment  f  in  which  case  the  bill  is 
payable  immediately,  without  regard  to  its  terms/ 

'  Such  an  acoeptance  is  undoubtedly  sufficient,  if  the 
holder  consents  thereto. 

■  Troy  City  Bank  v.  Lauman,  19  2f.  F,  477.  An  accept- 
ance payable  in  another  town,  if  assented  to  by  the 
holder,  exonerates  aU  prior  parties  (Niagara  Bank  v. 
Fauman  M'f'g  Co.,  31  Barb.,  403;  see  Walker  v. 
Bank  of  State  of  N.  T.,  9  N.  Z,  582;  13  Barb.,  636; 
Rowe  V.  Young,  2  Brod.  dt  R,  166). 

*IR,8.,  768. 

*  This  provision  is  new,  but  seems  to  be  no  more  than 
reasonable,  the  act  amounting  to  a  conversion,  for 
which  the  owner  might  recover  damages  to  the  value 
of  the  bill 

(S  1790.  The  acceptance  of  a  bill  of  exchange,  by  a  Aoeepuace 

.  1  .     ■■        »  -  by  separaU 

separate  instrument,  binds  the  acceptor  only  to  one  iMtrument. 
to  whom  it  has  been  shown,  and  who,  upon  the  faith 
thereof,  has  given  value  for  the  bill. 

1  R.  S.,  768,  g  7.  See  Bums  v.  Bobbins,  40  Barb.,  368. 
There  does  not  seem  to  be  any  strong  reason  for  restrict- 
ing the  benefit  of  such  an  acceptance  to  holders  for 
vahte,  as  distinguished  from  other  holders  for  a  good 
consideration. 

g  1791.  An  unconditional  promise,  in  writing,  to  Promise  to 
accept  a  bill  of  exchange,^  is  a  sufficient  acceptance  ^JJ^  JJ^* 
thereof,  in  favor  of  every  person  to  whom  it  has  been  •«»?*»»<»• 
shown,  and  who,  upon  the  faith  thereof,  has  given 
value  for  the  bill.* 

'  The  words  "  before  it  is  drawn"  omitted. 

*IR  S.f  768,  §  8 ;  modified  by  inserting  the  words  '*to 
whom  it  has  been  shown,  and,"  so  as  to  make  it 
uniform  with  the  preceding  section.  The  clause 
should  be  contained  in  both  sections,  or  in  neither. 
See  Burns  v.  Bobbins,  40  Barb.,  368. 

§  1792.  The  acceptor  of  a  bill  of  exchange  may  canoeiia- 
cancel  his  acceptance  at  any  time  before  delivering  acceptanoa. 
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the  bill  to  the  holder,^  and  before  tbe  holder  has,  with 
tl^e  consent  of  the  acceptor,  transferred  his  tiUe  to 
another  person  who  has  given  value  for  it  upop  the 
faith  of-  such  acceptance.' 

*  Cox  V,  Troy,  5  A  <fc  AlcLj  474. 
"  Story  <m  BOb,  §  252. 

SSittSdby  5  i'^93-  The  aceeptanee  of  a  bill  of  exchange  ad- 
•eceptance.  jj^^g  ^^^  Capacity  of  the  drawer  to  draw  and  indorse 
it  ;^  and  if  written  npon  the  bill,  it  also  admits  the 
same  to  be  genuine,  and  binding  upon  the  drawer  f 
but  it  does  not  admit  the  signature  of  any  indorser 
to  be  genuine.' 

'  Smith  V.  Marsack,  6  G.  R^  486 ;  seo  Braithwaite  v.  Garde- 
nier,  8  Q.  B.,  41 3. 

*  Sanderson  v,  Collmann,  4,  M.  A  (?.,  209 ;  see  Goddard 

V.  Merchants'  Bank,  4^7!,  149.  In  Bank  of  Com- 
merce V.  Union  Bank  (3  N,  K,  230),  it  was  held  that 
nothing  but  the  bare  signature  of  the  drawer  was 
admitted  by  an  acceptance,  and  that  if  the  body  of 
th^bill  was  forged,  the  acceptance  was  not  binding. 
But  the  oommissioners  are  of  opinion  that  this 
particular  exception  k  not  founded  in  reasoik  A 
drawee  is  allowed  time  to  satisfy  himself  of  the 
genuineness  of  the  whole  instrument,  and  his  deci- 
sion ought  to  be  conclusive  upon  him. 

*  Smith  9.  Chester,  1  T,  B.,  654;  Robmson  v.  Yarrow,  7 

limnt,  467 ;  see  Brind  v.  Hampshire,  \  Jf.  dt  Wi^ 
366;  Dana  v.  Underwood,  19  Fick,  102;  ICacfarlaM 
V.  Moses,  1  Ohevei,  54. 


ARTICLE  V. 

ACCEPTANCE   OB  PAYMENT  FOE  HONOB. 

SionON  1794.  When  bill  may  be  accepted  or  paid  ftir  honor. 

1796.  Holder  of  bill  of  exchange,  bound  to  aooept  payment  for 

honor. 
1796.  Acceptance  for  honor,  how  made. 
179T.  How  enforced. 
1798.  Notice  of  dishonor  not  excused  by  acceptance  for  hpnor. 

whenbiu        (?  1794.  On   the  dishonor  of  a  bill  of  exchange 

may  be  *»'  ^^ 

SSd^fo?  ^'  by  the  drawee,  and,  in  case  of  a  foreign  bill,  after 
Sonor.        .^  YiBs  been    duly  prot^st^d,  it  may  be   accepted 
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or  paid  by  any  persoo,  for  the  honor  of  any  party 
thereto. 

Story  on  BiUe,  g  121, 

S  1795.  The  holder  of  a  bill  of  exchange  is  not  Holder  of 
bound  to  allow  it  to  be  accepted  for  honor,  but  is  change. 

*  bouna  to 

bound  to  aooept  payment  for  honor.  S^?*iff^ 

Story  an  Bats,  §  122 ;  Mitford  v.  Waloot»  1 2  Mod.,  410.       ''*"**'• 

5  1796.  An  acceptor  or  payer  for  honor  must  write  a  ^y?^5J** 
memorandum  upon  the  bill,  stating  therein  for  whose  i^owm^di. 
honor  he  accepts  or  pays,^  and  must  give  notice  to 
such  parties,  with  reasonable  diligence,  of  the  fact  of 
such  acceptance  or  payment.*  Having  done  so,  he 
is  entitled  to  reimbursement  from  such  parties,  and 
from  all  parties  prior  to  them.^ 

'  Story  <m  BiOt,  §  aSfii. 
■  ia.,  §  259. 
'  /d.,  §  124. 

S 1797.  A  bill  of  exchange,  which  has  been  accepted  how 
for  honor,  must  be  presented  at  its  maturity  to  the 
drawee  for  payment,  and  notice  of  its  dishonor  by 
him  must  be  given  to  the  acceptor  for  honor  in  like 
manner  as  to  an  indorser ;  after  which  the  acceptor 
for  l}onor  must  pay  the  bill. 

Stxmi  on  Bills,  §  123 ;  Scbofield  v.  Bajard,  3  Wewl,  488 ; 
WiRiatns  v,  Germaine,  t  R  A  C,  468. 

§  1798.  The  acceptance  of  a  bill  of  exchange  for  g^^^^^f 
honor  does  not  excuse  the  holder  from  giving  notice  j®*  excuit* 
of  its  dishonor  by  the  drawee.  £Si£" 

Story  on  BUtoy  §  2{f5. 


ARTICLE  VI. 

PBSSKNTHENT  FOB  PAYMSNT. 

SxonoR  nd9.  Presentment,  when  bill  not  accepted,  whero  madsi 

1800.  Presentment  of  bill,  payable  at  particular  place. 

1801.  Effect  of  delajr  in  presentment  in  certain  cases. 

1802.  Effect,  in  other  cases. 

70 
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Prewnu^  g  1799.  If  a  bill  of  excbange  is  by  its  terms  pay* 
^not  able  at  a  particular  place,  and  is  not  accepted  on 
wberemade  presentment,  it  must  be  presented  at  the  same  place 

for  payment,  when    presentment   for   payment  is 

necessary. 

Boot  V.  Franklin,  3  Jokns.^  20*7.  This  is  also  the  English 
law,  2ds  3  W.  A,  e.  99.  Bat  see  Mitdiell  «.  Baring, 
10  R  A  a,  4. 

^^f  bm      ^  1800.  A  bill  of  exchange,  accepted  payable  at  a 

pJrScJTiM     particular  place,  must  be  presented  at  that  place^  for 

piaoe.         payment,  when  presentment  for  payment  is  necessary,        I 

and  need  not  be  presented  elsewhere.'  I 

^  Gibb  v.  Mather,  8  Bing,,  214;  see  §  1748  and  notefl. 
'Hawkej  v,  Borwick,  4  Bing,,  135;  De  Bergareche  f. 
Pillm,  3  id.,  4*76. 

SS^iS'  re.  S  1801.  If  a  bill  of  exchange,  payable  at  sight,  or 
M?i3n°***  on  demand,  without  interest,  is  not  duly  presented 
^*^-  for  payment,  within  ten  days  after  the  time  in  which 
it  could,  with  reasonable  diligence,  be  transmitted  to 
the  proper  place  for  such  presentment,  the  drawer 
and  indorsers  are  exonerated,  unless  such  present- 
ment is  excused. 

See  §  1786. 

« 

^e^  In  g  1802.  Mere  delay  in  presenting  a  bill  of  exchshige 
payable  with  interest,  at  sight  or  on  demand,  does  not 
exonerate  any  party  thereto. 

ICerritt  V.  Todd,  23  Ni  K,  28. 


ARTICLE  Vn. 

EXCUSE  OF  PBBSBNTMENT  AND  KOUCS. 

SsonoN  1803.  PresentmeDt,  when  excused. 
1804.  Delay,  when  excused. 
1806.  Presentment  and  notice,  when  excused. 

Preeent.  §  1803.  The  presentment  of  a  bill  of  exchange  for 

«xca8ed.      acceptance  is  excused  if  the  drawee  has  not  capacity 
to  accept  it. 
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If  the  provision  of  §  1783,  requiring  presentment  to  a 
notary,  is  not  adopted,  this  section  must  be  modified 
by  inserting  after  "  excused,^  **  if  the  holder  cannot, 
with  reasonable  diligence,  find  any  person  authorized 
to  accept  it;  or.'* 

§  1804.  Delay  in  the  presentment  of  a  bill  of  ex-  m^, 
change  for  acceptance  is  excused,  when  caused  by  ««»«^ 
circumstances  over  which  the  holder  has  no  control. 

S  1805.  Presentment  of  a  bill  of  exchange  for  ac-  Prewnt- 
ceptance  or  payment,  and  notice  of  its  dishonor,  are  ^^!^^, 
excused  as  to  the  drawer,  if  he  forbids  the  drawee  to  ^*^ 
accept,  or  the  acceptor  to  pay  the  bill  ;^  or  if,  at  the 
time  of  drawing,  he  had  no  reason  to  believe  that  the 
drawee  would  accept  or  pay  the  same.' 

*  Purchase  v.  Mattison,  6  Duer^  69*1 ;  Jacks  v,  Darrin,  3 

K  D,  SmUh,  667. 
*Mobley  v.  Clark,  28  Barb^  390;  Ooyle  v.  Smith,  1  & 

J),  Smiihf  400 ;  Franklin  v.  Vanderpool,  1  BO,  78; 

Terry  v.  Parker,  6  Ad.  <fc  EL,  602. 


ARTICLE  Vm. 

FOREIGN  BILLS. 

BKmON  1806.  Definitions. 

1807.  Protest  necessary. 

1808.  Protost,  by  whom  made. 

1809.  Protest,  how  made. 

1810.  Protest,  where  made. 

1811.  Protest,  when  to  be  made. 

1812.  Protest,  when  excused. 

1813.  Notice  of  protest,  how  given. 
1814b  Waiver  of  protest 

1816.  Declaration  before  payment  for  honor. 

1816.  Damages  allowed  on  dishonor  of  foreign  bilL 

1817.  Rateofdamagea 

1818.  1819.  Damages,  how  estimated. 

§  1806.  An  inland  bill  of  exchange  is  one  drawn  and  Deflniuouk 
payable  within  this  state.    All  others  are  foreign. 

Hailiday  v.  McDougall,  20  Wend,,  81;  22  id.,  272; 
Biickner  v,  Finley,  2  Peters,  586 ;  Bank  of  U.  S.  v. 
Daniel,  12  id,  64;  Phoenix  Bank  v.  Hussey,  12  Pick, 
*83 ;  Carter  v.  Burley,  9  K  JEt,,  668 ;  Brown  v.  Per- 
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guion,  4  Leiglt^  37 ;  Oape  Fear  Bank  v.  Stinemetz^  1 
J^U  [S,  C7.],  id ;  Schneider  v.  Cochrane,  1  Lol  Atok^ 
235 ;  aee  Hahonej  v,  Ashlin,  3  &  <fc  Ad,  478. 
It  has  been  stronglj  urged  upon  the  oommisBionera, 
by  gentlemen  whoae  experience  entitles  their  opinion 
to  great  weight,  that  all  bills  drawn  and  payable  within 
the  United  States,  should  be  deemed  inland  bills.  The 
adoption  of  this  suggestion  would,  however,  involTe 
so  great  a  diange  that  it  is  considered  advisable  to 
leave  (^e  text  as  it  is,  and  submit  the  question  to  die 
wisdom  of  the  legislature. 

JJjJJ^  §  1807.  Notice  of  the  dishonor  of  a  foreign  bill 
of  exchange  can  be  given  only  by  notice  of  its 
protest. 

Townsley  v.  Sumrall,  2  Peters^  170;  Gale  v.  Walsh,  5  7. 
R.,  239;  Bryden  v.  Taylor,  2  Bamr.  db  J^  396;  Orr  ». 
Maginnis,  7  East^  360 ;  Fleming  v.  McClure,  I  Brepard^ 
433.  No  protest  is  oeoessary,  in  tiie  case  of  an  inland 
bill  (Cole  V.  Jessup,  10  X  F.,  &6;  Burke  v.  McEay,  2 
Bow.  [a  &l  71;  Young  v.  Bryan,  6  Wheat,  152; 
Wardle  v.  Andrews,  2  B,  dk  JJcL,  696). 

^onfLdo  S  1808.  Protest  must  be  made  by  a  notary  public, 
if  with  reasonable  diligence  one  can  be  obtained;^ 
and  if  not,  then  by  any  reputable  person  in  the  pre- 
sence of  two  witnesses.' 

*  Story  an  Bilk,  %  276. 

SSr^de  S  1809.  Protest  must  be  made  by  an  instrument 
in  writing,  giving  a  literal  copy  of  the  bill  of  ex- 
change, with  all  that  is  written  thereon,  or  annexing 
the  original ;  stating  the  presentment,  and  the  manner 
in  which  it  was  made ;  the  presence  or  absence  of  the 
drawee  or  acceptor,  as  the  case  may  be;  the  refusal 
to  accept,  or  to  pay,  or  the  inability  of  the  drawee  to 
give  a  binding  acceptance;  and  in  case  of  refusal, 
the  reason  assigned,  if  any ;  and  finally  protesting 
against  all  the  parties  to  be  charged. 

Story  on  BiUa^  %  276;  Code  de  Commerce,  arts.  173, 
174. 

« 

S^eremade  S  1810.  A  protcst  for  non-acceptancc  must  be  made 
in  the  city  or  town  in  which  the  bill  is  presented  for 
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acceptance;  and  a  protest  for  uon-payment  in  the 
city  or  town  in  which  it  is  presented  for  paymentb 

Story  on  JKOt,  §  282. 

S  1811.  A  protest  must  be  noted  on  the  day  of  Twtmt,  ^ 

^  ^  ^      ^      when  to  be 

presentment,  or  on  the  next  business  day;'  but  it  ""^ 
may  be  written  out  at  any  time  thereafter.* 

*  Story  on  mis,  §  283. 

*  Geralopuk)  v.  Wieler,  10  0.  J3L,  690. 

S  1812.  The  want  of  protest  of  a  foreign  bill  of  Pro^t, 
exchange,  or  delay  in  making  the  same,  is  excused  »caMd. 
in  like  cases  with  the  want  or  delay  of  presentment. 

Story  on  BiUs^  §  B80. 

5  1813.  Kotice  of  protest  must  be  given  in  the  Notice  of 
same  manner  as  notice  of  dishonor,  except  that  it  nowgiVen. 
may  be  given  by  the  notary  who  makes  the  protest. 

g  1814.  If  a  foreign  bill  of  exchange  on  its  face  waiTeroc 
waives  protest,  iiotice  of  dishonor  may  be  given  to 
any  party  thereto,  in  like  manner  as  of  an  inland 
bill ;  except  that  if  any  indorser  of  such  a  bill 
expressly  requires  protest  to  be  made,  by  a  direction 
written  on  the  bill  at  or  before  his  indorsement,  pro- 
test must  be  made,  and  notice  thereof  given  to  him 
and  to  all  subsequent  indorsers. 

S  1815.  One  who  pays  a  foreign  bill  of  exchange  Decuntioii 

Deiore  pci^* 

for  honor  must  declare,  before  payment,  in  the  pres-  JJf^J'/**' 
ence  of  a  person  authorized  to  make  protest,  for  whose 
honor  he  pays  the  same,  in  order  to  entitle  him  to 
reimbursement. 

Vandewall  v.  Tyrrell,  as  cited  and  ezplained  in  Qeralo- 
pulo  r.  Wieler,  10  0,  B.,  690. 

5  1816.  Damages  are  allowed  as  hereinafter  pre-  S;;^,,^ 
scribed,  as  a  full  compensation  for  interest,  re-ex-  £^2^%^ 
change,  expenses,  and  all  other  damages,  in  favor  of 
holders  for  value  only,  upon  bills  of  exchange  drawn 
or  negotiated  within  this  state,  and  protested  for  non- 
acceptance  or  non-payment. 
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Bate  of 
damages. 


§  1817.  Damages  are  allowed  under  the  last  8eo« 
tiou  apon  bills  drawn  upon  any  person : 

1.  In  any  part  of  the  United  States  except  this 
state,  lying  north  of  Virginia  and  Kentucky,  and  east 
of  Illinois  and  Wisconsin,  at  the  rate  of  three  per 
centum  on  the  principal  sum ; 

2.  In  any  other  part  of  the  United  States  east  of 
the  Eocky  Mountains,  the  two  Oanadas,  and  British 
provinces  eastward  thereof,  at  the  rate  of  five  per 
centum  thereon ; 

3.  In  any  other  part  of  the  United  States,  at  the 
rate  of  seven  per  centum  thereon ; 

4.  In  any  other  part  of  the  continent  of  America, 
or  Europe,  or  the  islands  in  the  Atlantic  ocean,  at 
the  rate  of  ten  per  centum  thereon  ;^ 

5.  In  any  other  place,  at  the  rate  of  twenty  per 
centum  thereon.' 

'  This  scale  of  damages  is  proposed  as  a  substitute  for 
that  giyen  in  the  Revised  Statutes  (1  R,  S.,  770). 
There  is  no  reason  for  giving  Georgia  a  preferenoe 
to  Indiana,  or  in  putting  Russia  on  the  same  footing 
with  Montreal  or  Detroit  The  latter  is  as  foDows: 
§  1817.  Damages  are  allowed  under  tiie  last  secv 
tion,  on  bills  drawn  upon  any  person : 

1.  In  Maine,  New  Hampshire,  Vermont,  Massa- 
chusetts, Rhode  Island,  Ck)nnecticut,  New  Jeraej, 
Pennsylvania,  Ohio,  Delaware,  Maryland,  Yirginta, 
or  the  District  of  Oolumbia,  at  the  rate  of  three  per 
centum  on  the  principal  sum ; 

2.  In  North  Carolina,  South  Carolina^  Georgia, 
Kentucky,  or  Tennessee,  at  the  rate  of  five  per 
centum  thereon ; 

3.  In  any  other  part  of  North  or  South  America, 
north  of  the  equator,  or  the  Islands  in  the  Atlantic 
ocean,  or  Burope,  at  the  rate  of  ten  per  oentum 
thereon. 

*  This  is  the  custom  of  merchants  (Hendricks  v.  FranUin, 
AJohtu.^  119). 


Jjm«g«.        S  1818.  If  the  amonnt  of  a  protested  bill  of  ex- 
mated.        change  is  expressed  in  money  of  the  United  States, 
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damttges  are  estimated  upon  such  amount  without 
regard  to  the  rate  of  exchange. 

1  A  &,771,  §20. 

S  1819.  If  the  amount  of  a  protested  bill  of  ex-  u. 
change  is  expressed  in  foreign  money,  damages  are 
estimated  upon  the  value  of  a  similar  bill  at  the  time 
of  protest,  in  the  place  nearest  to  the  place  where  the 
bill  was  negotiated,  and  where  such  bills  are  cur- 
rently sold. 

1  R  8.y  771,  g  21,  modified  in  form,  so  88  to  make  II 
more  explicit 


OHAPTEE  m. 

PBOMISSOBY  NOTES. 

SaonON  1820.  Promissory  note,  what. 

1821.  Certain  Instruments,  promissory  notei. 

1822.  Bill  of  exchange,  when  oonrerted  Into  a  note. 

1823.  Certain  sections  applicable  to  notes. 

1824.  Effect  of  delay  in  presentment 

S  1820.  A  promissory  note  is  an  instrument,  nego«  PromiMoiT 
tiable  in  form,  whereby  the  signer  promises  to  pay  a  "^  '  ^ 
specified  sum  of  money. 

S  1821.  An  instrument  in  the  form  of  a  bill  of  certain  in- 

stnunenta, 

exchange,  but  drawn  upon  and  accepted  by  the  pro^wMwy 
drawer  himself,  is  to  be  deemed  a  promissory  note. 

Fairchild  v.  Ogdensburgh  fta  R.  R,  16  ^:  K,  337 ;  Ma- 
ler  9.  niomson,  8  Jf.  <£i  O^  676. 

^  1822.  A  bill  of  exchange,  if  accepted,  with  the  Bin  or 

-  111       wccluuMe, 

consent  of  the  owner,  by  a  person  other  than  the  when  eon- 

^        _  _  .  «•  verted  Into 

drawee,  or  an  acceptor  for  honor,  becomes  in  eSect  *  ^^^ 
the  promissory  note  of  such  person,  and  all  prior 
parties  thereto  are  exonerated. 

See  Peto  v.  Rejnolds,  9  EsDch.,  410. 

S  1823.  Chapter  I  of  this  Title,  and  sections  1781  J^^J, 
and  1802  of  this  Code,  apply  to  promissory  notes.        xS^nSSt 
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iSa^in'  ro-      ^  1834.  If  ft  piomissory  note,  payable  od  demand, 

•eniment.     qj  ^^j  sight,  withoiit  interest,  is  not  duly  presented  for 

payment,  within  six  months  from  its  date,  the  in- 

dorsers  thereof  are  exonerated,  unless  such  present'- 

mcnt  is  excused. 

Sioe  if.  Cunningham,  1  Cow.,  397.  But  whether  this  role 
ought  to  be  maintaiDedf  may  be  doubted  (aee  BrookB 
V.  MlteheU,  9  J£  <fe  19^,  16;  MerriU  «.  Todd,  23  N.  7^ 
28). 


OHAPTBE  IV. 

OHEQUES. 

BionoN  1826.  Cheque,  whui 

1826.  Rules  applicable  to  cheques. 

ohejue.  g  1825.  A  chcquc  is  a  bill  of  exchange  drawn  upon 

a  bank  or  banker,  or  a  person  described  as  such 
upon  the  face  thereof,  and  payable  on  demand,  with- 
out interest. 

^^^  ^.         S  1826.  A  cheque  is  subject  to  all  the  provisions  of 

applicaule 

tooheqnea.  this  Oode  concemlug  bills  of  exchange,*  except  that:* 

1.  The  drawer  and  indorsers  are  exonerated  by 
delay  in  presentment,  only  to  the  extent  of  the 
injury  which  they  suffer  thereby  f  and  are  exonerated 
to  that  extent  by  a  delay  of  more  than  one  day  in 
presentment  j* 

2.  An  indorsee,  after  its  apparent  maturity,  but 
without  actual  notice  of  its  dishonor,  acquires  a  title 
equal  to  that  of  an  indorsee  before  such  period.' 

'A  cheque  is  an  inland  bill  of  exchange  (Chapmafl  v. 
White,  ^K  Y.,  412;  KecfUd  v.  Beard,  8  a  A  [i^ 
A],  yi% ;  Bjre  v.  Waller,  ^  K  &  N^  460). 

It  is  not  essential  (as  was  unnecessarily  said  in 
Harker  v.  Anderson,  21  Wend.,  372 ;  Woodruff  ». 
Merchants*  Bank,  25  Ke/id,  673)  that  It  should  be 
payable  to  hearer  (Eyre  v.  Waller,  b  H.  A  if.,  463). 

'By  Laiios  1857,  ck.  416,  no  grace  is  allowed  on  cheques 


OF  THE  STATE  OF  NEW  YORK.  561 

'Robinson  v.  Hawksworth,  9  Q.  B.^  52;  Plarbeck  «. 
Graft,  4  Du^r,  122 ;  see  Little  v.  PhoBnix  Bank,  2 
HiU,  426;  Keene  v.  Beard,*  8  (7.  B,  (N.  &).  381. 

*  Alexander  v,  Burchfield,  *l  M.  A  0.,  1061.    One  daj  it 

allowed  (Boddington  v.  Schlenker,  ^  B.  d:  AcL,  762 ; 
Moule  V.  Brown,  4  Bing.  N.  (7.,  266). 

*  Rothschild  v.  Comey,  9  R  dt  0^  388.    See  Anderson 

V.  Busteed,  5  Dtter,  486. 


CHAPTER  V. 

BONDS,  BANK  NOTES  AND  CEBTIFIOATES  OF  DEPOSIT. 

Sionoir  1827.  Bank  note  negotiable  after  payment 
1828.  Title  acqiiired  by  indorsee. 

§  1827.  A   bank  note  remains  negotiable,  even  b<^°^ 
after  it  has  been  paid  by  the  maker.  men'tf^^ 

S  1828.  A  transferee  of  a  bond,  bank  note  or  certifi-  Titie  ae- 
cate  of  deposit,  after  its  apparent  maturity  or  actual  ^ndoneej 
dishonor  within  his  knowledge,  acquires  a  title  equal 
to  that  of  a  transferee  before  such  event. 


TITLE  XVI. 

GENERAL   PROVISIONS. 
Sicmov  1829.  Parties  may  waive  provisions  of  Code. 

51829.  Except  where  it  is  otherwise  declared,  the  Partietmay 
^  waive  pro- 

provisions  of  the  foregoing  fifteen  Titles  of  this  Part,  J^JJ**  ^' 

in  respect  to  the  rights  and  obligations  of  parties  to 
contracts,  are  subordinate  to  the  intention  of  the 
parties,  when  ascertained  in  the  manner  prescribed 
by  the  chapter  on  the  Intbrpbetation  op  Oon- 
TBACTS ;  and  the  benefit  thereof  may  be  waived  by 
any  party  entitled  thereto,  unless  such  waiver  would 
be  against  public  policy. 
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DIVISION  FOURTH. 

GENERAL   PROYlSIONS 

APFUOABLB  TO  PEBSONS,  FKOPERTT,  AHO  OBUaATIONSk  OB 

TO  TWO  OF  THOSE  SDBJECT& 


PART   I.  BeUe£ 

II.  Special  Relations  of  Debtor  and 

Creditor. 
III.  Niiisance. 

lY.  Maxims  of  Jurisprudenoe. 
Y.  Definitions  and  Gkeneral  Provisions. 


PART  I 

RELIEF. 


Title  I.  Belief  in  general, 
n.  Oompensatory  relief! 
in.  Specific  relief. 
IV.  Preventive  relief. 


TITLE  I. 

RELIEF  IN   GENERAL. 

fisonov  1830.  Species  of  relief. 

1831.  Relief  in  case  of  forfeiture. 
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SSiet '  °^  S  1830.  As  a  general  rule,  compensation  is  the 
relief  or  remedy  provided  by  the  law  of  this  state  for 
the  violation  of  private  rights,  and  the  means  of 
securing  their  observance ;  and  specific  and  preven- 
tive relief  may  be  given  in  no  other  cases  than  those 
specified  m  tl^s  P^t  of  the  Civn^  QodBt 

2ie*i/'for-  §  1831.  Whenever,  by  the  terms  of  an  obligation,  a 
**^*™"  party  thereto  incurs  a  forfeiturci  or  a  lops  in  the 
nature  of  a  forfeiture,  by  reason  of  his  failure  to  com- 
ply with  its  provisions,  he  may  be  relieved  therefirom, 
upon  making  full  compensation  to  the  other  party, 
except  in  case  of  a  grossly  negligent,  willful  or 
fraudulent  breach  of  dtity« 

Spaulding  v.  Hallenbeck,  39  Barh^  1% ;  Clute  v.  Bobison, 
2  Johns.,  696,  614;  Dayia  v.  Weat^  12  Ves^  476;  San- 
ders V.  Pope,  id,  282 ;  Horttioote  v.  Duke,  Ambler,  613; 
9  E^  314;  T^podi^an  v,  Blake,  2  Vem^  222;  Haj- 
ward  V.  Angel,  1  id,,  ^22 ;  Popham  v.  Bampfield,  ti, 
83 ;  Wallis  v.  Crimes,  1  CK  Cb^  90 ;  see  Skizmer  v. 
White,  17  Johns.,  367 ;  De  Forest  v.  Bates,  1  Edw.,  394. 

fbough  this  dockioe,  espeolaUj  as  applied  to  contraot^ 
ia  one  i|>  H4  origin  Qf  PWHy  suitable  oognizano^ 
it  is  DOW  to  be  applied  in  all  actions,  and  to  be  odd- 
sidered  in  estimating  damages,  as  well  as  in  granting 
specific  relief  (see  Spauld'mg  «.  Hallenbedc,  39  Bark, 
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TITLE  II. 

COMPENSATORT   BELIEF. 

Chaptsb    L  Damages  in  genoraL 
IL  Measure  of  damagefl. 


OHAPTEB  L 

DAMAGES  IN  GENEBAIi. 

Akbxom   L  Oenetal  prindplea 
n.  Interest  as  damages, 
in.  Exemplary  damages. 


ARTICLE  L 

SlonOK  1832.  Person  suffering  detriment,  may  recover  damages. 

1833.  Detriment,  what. 

1834.  Injuries  resulting  or  probable  after  smt  brought 

^  1832.  Evety  person  who  suffers  detriment  from  Person 
the  unlawful  act  or  omission  of  another,  may  recover  ment,  may 
frofti  the  person  in  fault  a  compensation  therefor  in  dsmtges. 
money,  trhich  is  called  damages. 

S  1833.  Detriment  is  a  loss  or  harm  suffered  in  natrimentt 

what 

person  or  property. 

This  word  i^  used  in  ordw  to  avoid  the  retwtkloa  of 
the  words  '*  loss  or  harm  ^  in  the  niuaerous  pkoes  ut 
which  they  must  otherwise  occur.  Injury  signifies  the 
wrongful  act,  and  not  its  results,  whQe  on  the  other 
hand  there  may  be  loss  without  ii^ury.  The  |ihritt6 
*^  damnum  absque  v^fwrtetf^*  is  familiar  to  lawyers.  The 
word  "hana"  alone  would  be  inadequate  to  express 
all  the  meaning  of  "  loss." 

S  1834.  Damages  may  be  awarded,  in  a  judicial  ii^urtes 

resulting  or 

proceeding,  for  detriment  resulting  after  the  com-  J}^^^^^ 
mencement  thereof,  or  certain  to  result  in  the  future.  ^«>nght 

Drew  V.  Sixth  Avenue  R.  R.,  26  Ni  F,  49. 
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ARTICLE  n. 

INTEBEST  AS  DAMAGES. 

Baonov  1836.  Person  entitled  to  recover  damages,  maj  recover  intsnit 

thereon. 
1836.  In  actions  other  than  contract 
'    1837.  Limit  of  rate  by  contract. 

1838.  Acceptance  of  principal  waives  claim  to  interest 

entmedto       ^  1835.  Eveiy  person  who  is  entitled  to  recover 

J^^^,^     damages  certain,  or  capable  of  being  made  certaioi 

SterS?*^  by  calculation,  and  the  right  to  recover  which  is 

^^^^      vested  in  him  upon  a  particular  day,  is  entitled  also 

to  recover  interest  thereon  from  that  day,*  except 

during  such  time  as  the  debtor  is  prevented  by  law, 

or  by  the  act  of  the  creditor,  from  paying  the  debt' 

^  This  seems  to  be  the  rale  in  actions  for  wrongfbl  injuiiei 
(Andrews  v.  Durant,  18  ^  71, 496 ;  Jackson  v.  Wood, 
24  Wend.,  443),  as  it  dearly  is  in  actions  upon  contract 
(Dana  v,  Fiedler,  12  ^  F,  40;  Van  Rensselaer  f. 
Jewett,  2  ^:  F.,  136;  Livingston  v.  Miller,  11  K.  F, 
80;  Purdy  v.  Phillips,  11  N.  F,  406^  1  I>wr,  369; 
see  Brinckerhoff  v.  Phelps,  24  Barb,,  100;  Shennan 
V.  Wells,  28  id.,  403).  The  obligation  to  pay  interest 
rests  upon  the  default  of  ihe  debtor,  and  not  upon  his 
use  of  the  money  (Rensselaer  Qlass  Factory  •.  Bwi, 
6  Oow.,  587 ;  People  v.  County  of  N.  Y.,  id,  331). 

*  If  a  debtor  is  prevented  from  paying  by  injunction  be  is 
not  liable  for  interest  (Stevens  v.  Barringer,  13 
Wend.,  639;  Fitzgerald  v.  Caldwell,  2  DdOas,  215; 
Le  Braithwalt  v.  Halsey,  4  Bdlst.^  3). 

Inactions        g  1836.  In  an  action  for  the  breach  of  an  obliga- 

other  than  ^'^ 

on  contract,  jion  not  arising  from  contract,^  and  in  ^very  case  of 
oppression,  fraud,  or  malice,  interest  may  be  given,  in 
the  discretion  of  the  jury.' 

'  Sedgw.  Dam.,  385,  386. 

'  Wilson  V.  Conine,  2  Johns.,  280;  Bissel  «.  Hopkins,  4 
Cow.,  63;  Hyde  v.  Stone,  7  Wend.,  354;  Baker  v. 
Weller,  8  Wend,  604 ;  Dillerback  «.  Jerome,  7  Oov^ 
294 ;  Beals  v.  Guernsey,  8  Johns.,  446. 

Limit  of         g  1837.  Any  legal  rate  of  interest  stipulated  by  a 
contract,      coutract  remains  chargeable  after  a  breach  thereof,  as 
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before,  until  the  contract  is  superseded  by  a  verdict 
or  other  new  obligation. 

This  rule  is  established  in  California,  by  statute  (Kohler 
V.  Smith,  2  OaL,  697).  The  oommon  law  rule  is  other- 
wise.  Compare  Lawrence  v,  Leake  k  Watts  Orphan 
House,  2  Den.,  577. 


5  1838.  Accepting  payment  of  the  whole  principal,  5f*lfj5X 
as  such,  waives  all  claim  to  interest.  dd^ 


Jaoot  V.  Emmett,  11  PaigCj  142 ;  Gillespie  v.  Mayor,  Ac, 
of  New  York,  3  Edw.^  512;  Tillotson  v.  Preston,  3 
Johns^  229;  Johnston  v,  Brannan,  5  id,  268;  Wil- 
liams v.  HoughtaUng,  3  Oow.^  86;  Gonsequav.  Fanning, 
3  Johtu.  Ch.y  537.  But  reoeivmg  a  general  payment, 
though  precisely  enough  (People  v.  County  of  New 
York,  5  Cow.^  331),  or  more  than  enough  (Stevens  v, 
Barringer,  13  Wend.,  639)  to  pay  the  principal,  doM 
not  defeat  the  right  to  recover  the  interest  And  if 
payment  of  interest  is  stipulated  in  the  contract,  it  may 
be  recovered,  although  the  prlndpal  has  been  paid 
(Fakev.  Ekidy,  15  TTendL,  76). 


ARlTCLE  m. 

SXBMPLASY  DAMAGBS. 

Snonov  1839.  Exemplary  damages,  in  what  cases  allowed. 

S 1839.  In  any  action  for  the  breach  of  an  obligation  Ezempiaiv 
not  arising  from  contract,  where  the  defendant  has  wiutS^* 
been  guilty  of  oppression,  fraud  or  malice,  actual  or 
presumed,*  the  jury,  in  addition  to  the  actual  dam- 
ages, may  give  damages'  for  the  sake  of  example, 
and  by  way  of  punishing  the  defendant.* 

'  In  this  the  commissioners  have  taken  the  rule  as  now 
settled  in  this  state  by  the  court  of  appeals  (Himt  v. 
Bennett,  19  J^  F,  173;  and  see  Johnson  v.  Jenkins, 
24  N,  K,  252 ;  Fry  v.  Bennett,  1  Ahb.  iV.,  289 ;  4 
i>tMr,  247 ;  Brown  v.  Ghadsey,  39  Barb,,  253,  259 ; 
Sharon  v.  Mosher,  17  Bart.^  518).  The  propriety  of 
allowing  damages  by  way  of  punishment  has  been, 
however,  very  earnestly  and  ably  questioned.  See 
the  discussion  of  this  subject  in  Sedgwick  en  Dam^ 
Bd  ediiian,  ch.  IS,  and  especially  p.  477,  note  2;  and 
Appendix. 

'  TQlotBon  V.  Cheatham,  3  Jchna^  66,  64. 
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OHAPTEE  n.       . 

HBABUBE  OF  DAHAQBS. 

Abtioli    L  Damages  for  breach  of  contract 
U.  Damages  for  wrongs. 
ILL  Penal  damagM. 
lY.  Qeneral  provisiona. 

ARTICLE  L 

DA1CAGX8  FOR  BBBACH  OV  OOSTBAGT. 

SaonoM  1840.  Measure  of  damages  for  breach  of  oontraot. 

1841.  Damages  must  be  certain. 

1842.  Breach  of  promise  to  paj  liquidated  sum. 

1843.  Dishonor  of  bills  of  exchange. 

1844.  Breach  of  covenant  of  seizure,  ko* 

1845.  Breach  of  coyenant  against  inoumbranoes. 

1846.  Breach  of  agreement  to  convey  real  property. 

1847.  Breach  of  ag^ement  to  buy  real  property. 

1848.  Breach  of  agreement  to  sell  personal  property!  not  paid  ftr 

1849.  Breach  of  agreement  to  sell  personal  property,  paid  for. 

1850.  Breach  of  agreement  to  pay  for  personal  property  sold. 

1851.  Breach  of  agreement  to  buy  personal  property. 

1852.  Breach  of  warranty  of  title  to  personal  property. 

1853.  Breach  of  warranty  of  quality  of  personal  property. 

1854.  Breach  of  warranty  of  quality  for  special  purpose. 

1855.  Breach  of  carrier^s  obligation  to  receive  gooda^  Acl 

1856.  Breach  of  carrier's  obligation  to  deliver. 

1857.  Carrier's  delay. 

1858.  Breach  of  warranty  of  authority. 

1859.  Breach  of  promise  of  marriage. 

Meaiurejg^  g  1840.  For  the  breach  of  an  obligatioii  arismg 
co^^S'  f^^  contract,  the  measure  of  damages,  except  where 
otherwise  expressly  provided  by  this  Code,  is  the 
amount  which  will  compensate  the  party  aggrieved 
for  all  the  detriment  proximately  caused  thereby, 
which  the  party  in  fault  had  notice,  at  the  time  of 
entering  into  the  contract,^  or  at  any  time  before  the 
breach,'  and  while  it  was  in  his  power  to  perform  the 
contract  upon  his  part,'  would  be  likely  to  result 
from  such  breach,  or  which,  in  the  ordinary  coarse 
of  things,  would  be  likely  to  result  therefrom.^ 
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'Qiiffinf.  Oolrer,  16  2f.  K,  489;  Hadiey  v.  Baxendale, 
9  Suh^  341 ;  Oee  v.  Line,  k  Yorksh.  RaQw.  Oo.,  6 
JZ  A2f^^  811 ;  Wilson  «.  L.  ft  Y.  Railw.  Co.,  9  C.  R 
{if,  S.]j  632;  Lundsberger  v.  Magnetic  Telegraph 
Co.,  32  Bar^,  530 ;  Smeed  t,  Foord,  lElAEL^  60S; 
Boyd  9.  Fin,  14  Irish  Law,  43. 

*  Iliia  provision  adopts  the  suggestion  of  Baron  Bram- 

well,  in  Gee  IF.  L.  ft  Y.  KaQw.  Oo.  (6  H.  A  N,  %\\\ 
though  it  is  conceded  that  it  is  not  undoubted  law. 
See  also,  as  to  extraordinary  damages,  Dunlopv. 
Higgins,  I  Kef  L.  Cos.,  381. 

*  This  dause  is  plainly  a  Just  qualification  of  the  pre- 

ceding one. 

S  1841.  No  damages  can  be  recoyered  for  a  breach  DamsM 
of  contract,  which  are  not  clearly  ascertainable  in  ccrtam. 
both  their  nature  and  origin.. 

Griffin  «L  Colver,  16  If,  T^  489,  496. 

<S  1842.  The  detriment  caused  by  the  breach  of  an  BreMh  of 
obligation  to  pay  money  only  is  deemed  to  be  the  gjj^*^ 
amount  due  by  the  terms  of  the  obligation,  with 
interest  thereon. 

Sedgw,  DaffUy  236;  Oodt  Ld.,  1929. 

S  1843.  F<Hr  tile  dishonor  of  foreign  bills  of  ex-*  niihonof  oc 
change,  the  damages  are  prescribed  by  sections  1817  exchange 
to  1819,  inclusive. 

%  1844.  The  detriment  caused  by  the  breach  of  a  Breaeh  of  ^ 

ooyenant  off 

coy^iant  of  seizin,  of  right  to  convey,  of  warranty,  ■«***»»  *«• 
or  of  quiet  enjoyment,  in  a  grant  of  an  estate  in 
real  property,  is  deemed  to  be : 

1.  The  price  paid  to  the  grantor,^  or,  if  the  breach 
is  partial  only,  such  proportion  of  the  price  as  the 
value  of  the  property  affected  by  the  breach  bore,  at 
the  time  of  the  grant,  to  the  value  of  the  whole 
property  f 

2.  Interest  thereon  for  the  time  during  which  the 
grantee  derived  no  benefit  from  the  property,^  not 
exceeding  six  years  ;^  and, 

3.  Any  expenses  properly  incurred  by  the  cove- 
nantee in  defending  his  possession.'^ 
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^Sedgw.  Dam.^  159;  SUatt  v.  Ten  Eyck,  3  Cai^  111. 
The  grantee  ie  not  concluded  by  the  oonaideratiDD 
ezpreased  in  the  deed  (Bingham  v.  Weiderwax,  1  Ni 
T^  609).  But  he  cannot  recover  for  Improyementa 
(Pitcher  v,  Liyingston,  4  Johna^.  I ;  Bennet  v.  JenldnSy 
13  fd,  60;  Kinnejr  V.  Watts,  U  WewL,  38.  Com- 
pare Dinunick  v.  Lockwood,  10  WauL^  142). 

*  Uorris  V.  Phelps,  6  Johna^  49. 

'  8edgw,  Dam,^  169.  Interest  is  the  legal  countervail  to 
the  use  of  the  land.  The  annual  value  cannot  be 
recovered  as  such  (Baxter  v.  Ryerss,  13  Bar6^  261). 

^Bennet  v.  Jenkins,  13  JokM.^  60;  GauUdna  v.  Harris^ 
9  id.,  324 ;  Baxter  v.  Bjersa,  13  Barb^  267. 

*Staats  V,  Ten  Eyck,  3  CaL,  111;  Ridcert  «.  Snydei; 
9  Wend.^  416 ;  House  v.  House,  10  Paigt,  168. 


Breaoh  of 
ooyenant 


%  1845.  The  detriment  caused  by  the  breach  of  a 
c^bn^  covenaDt  against  incumbrances  in  a  grant  of  an 
estate  in  real  property,  is  deemed  to  be  the  amount 
which  has  been  actually  expended  by  the  covenantee 
in  extinguishing  either  the  principal  or  interest  there- 
of;^ not  exceeding  in  the  former  case  a  proportion  of 
the  price  paid  to  the  grantor,  equivalent  to  the  rela- 
tive value,  at  the  time  of  the  grant,  of  the  property 
affected  by  the  breach,  as  compared  with  the  whole  ;* 
or,  in  the  latter  case,  interest  on  a  like  amount' 

'  Unless  something  has  been  actuaUf  paid,  only  nomiaal 
damages  can  be  recovered  (Grant  v.  Tallman,  20  N, 
K,  191;  Delavergne  v.  Norris,  *l  Johns^  368;  Stan- 
ard  v.  Eldridge,  16  id.,  264;  Prescott  v.  Trueman,  4 
Mass.,  627 ;  see  Hall  v.  Dean,  13  Johns.,  106).  But 
the  covenantee  is  at  liberty  to  pay  off  the  incum- 
brance^ and  recover  the  amount  paid,  as  stated  m 
the  text  {id.;  Braman  v.  Bingham,  26  Ni  F,  483). 

'  Grant  v.  Tallman,  20  N.  7.,  191 ;  Dimmick  «.  Lodcwood, 
10  Wend.,  142. 

*  Biokert  v.. Snyder,  9  Wmd^  423. 

Bwach  of  (J5 1846.  The  detriment  caused  by  the  breach  of  an 
^^^  agreement  to  convey  an  estate  m  real  property,  is 
^^^'  deemed  to  be  the  price  paid,*  and  the  expenses  pro- 
perly incurred  in  examining  the  title  and  preparing 
the  necessary  papers,*  with  interest  thereon  f  bnt 
adding  thereto,  in  case  of  bad  faith,  the  difference 
between  the  price  agreed  to  be  paid,  and  the  value  of 
the  estate  agreed  to  be  conv^ed,^  at  the  time  of  the 
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breacb,'^  and  the  expendes  properly  iDcarred  in  pre- 
paring to  enter  upon  the  land.* 

'  Conger  v.  Wearer,  20  N.  F.,  140 ;  Peters  v.  McKeon, 
4:  Den.,  546;  Baldwin  v.  Munn,  2  Wend.,  399;  bu- 
reau V.  Thomhill,  2  W.  Blacks.,  1078;  Sikes  v.  WQd 
4  Beat  di  Sm.,  421 ;  affirming  S.  G^  1  tdL,  687. 

'  See  Simons  r.  Patchett,  1  K  ^  B.,  672. 

*  Fletcher  v.  Button,  6  Barb.,  646;  see  Peters  v.  M^Eeon, 

4  Den.,  646. 

*  Trull  V.  Granger,  8  N.  7.,  115;  Driggs  «.  Dwight,  17 

Wend.,  71 ;  GUes  v.  O'Toole,  4  Barb.,  261.  Where 
the  seller  knew  that  he  had  not  a  good  title,  but 
had  good  reason  to  expect  that  he  should  be  able  to 
get  it,  this  was  held  not  to  be  a  case  of  bad  faith 
(Sikes  V.  WUd,  4  Best  d:  Sm.,  421 ;  1  ui,  587). 

*  Brinckerhoff  V  Phelps,  24t  Barb.,  100;  see  Peterson  v. 

A3rre,  13  C.  B.,  353;  Tempest  v.  Kiluer,  3  id.,  249. 
•Driggs  V.  Dwight,  17  Wmd.,  71;  Giles  v.  O'Toole,  4 
Barb.,  261 ;  see  Lawrence  v.  Wardwell,  6  id,  423. 
Interest  is  allowed  on  such  damages  (Brlnckerhoif  v. 
Phelps,  24  Barb.f  100),  but  this  follows  from  the 
general  rule  prescribed  bj  section  1836. 

51847.  The  detriment  caused  by  the  breach  of  an  Breach  of 
*'  agreemeut 

agreement  to  purchase  an  estate  in  real  property,  is  ^^^^ 
deemed  to  be  the  excess,  if  any,  of  the  amount  wbich 
would  have  been  due  to  the  seller  under  the  contract, 
over  the  value  of  the  property  to  him. 

By  the  present  law  of  this  state,  one  who  has  agreed  to 
sell  real  property  may  recover  the  ML  contract  price 
fh>m  the  purchaser,  without  actually  transferring  the 
title  to  him,  if  he  offered  to  do  so  before  commencing 
the  action  (Richards  v.  Edick,  17  Barb.,  260 ;  Franchot 
V.  Leach,  6  Ooto.,  606),  unless  he  has  actaally  sold  the 
property  to  a  third  person  (Wilson  v.  Holden,  16  Abb. 
Pr.,  133):  This  rule  is,  however,  an  unjust  one,  as 
was  admitted  in  Richards  v.  Edick  (17  Barb.,  260), 
where  it  was  said  that  if  the  question  was  a  new  one, 
the  rule  stated  in  the  text  should  be  adopted,  but  that 
the  contrary  was  too  well  settled  b  this  state  te  be 
changed  by  judicial  intervention.  This  section  follows 
the  rule  which  is  settled  in  England  (Laird  v.  Pirn,  7 
M.  &  W.,  474). 

S  1848.  The  detriment  caused  by  the  breach  of  a  Breach  of 
seller's  agreement  to  deliver  personal  property,  the  Sfwupw- 
price  of  which  has  not  been  fully  paid  in  advance,  is  p«ty^  no» 
deemed  to  be  the  excess,  if  any,  of  the  value  of  the 
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Breadiof 
agKement 
to  leU  per- 
sonal pro- 
perty, paid 


Breach  of 
agreement 
to  pay  for 
personal 
property 


Breach  of 
agreement 
to  bay  per- 
•onal  pro- 
perty. 


property  to  the  buyer,  over  tbe  amonnt  wbieh  would 
have  been  due  to  the  seller  under  the  oontract,  if  it 
had  been  fulfilled. 

Dana  v.  Fiedler,  12  K.  K,  40;  K'Enight  v.  Dimlop^  6 
y.  r.,  537 ;  Portman  v.  Middletoii,  ^  C.  R  [if.  S,}, 
322 ;  Shaw  v.  Holland,  16  M.  dk  W.^  136;  Shepherd  v. 
Hampton,  3  Wheals  200 ;  see  Clark  v.  Pinnej,  7  Cbw., 
681 ;  Pinney  v.  Qleaaon,  5  WencL,  393. 

S  1849.  The  detriment  caused  by  the  breach  of  a 
seller's  agreement  to  deliver  personal  proi>erty,  the 
price  of  which  has  been  fully  paid  to  him  in  advance, 
is  deemed  to  be  the  same  as  in  case  of  a  wrongful 
conversion* 

See  Clark  v.  Hnnef,  7  Cw.,  681 ;  Dej  v,  Dox,  9  Wend, 
129;  Elliott «.  Hughes,  3  FosL  A  iML,  387. 

%  I860.  The  detriment  caused  by  the  breach  of  a 
buyer's  agreement  to  accept  and  pay  for  personal 
property,  the  title  to  which  is  vested  in  him,  is  deemed 
to  be  the  contract  price. 

Orr  «.  Btgelow,  20  Barb.,  21 ;  Bement  v,  Smiik  15  W«mL, 
%  493.    Of  course  the  seller  cannot  recorer  the  M 

price,  if  he  has  resold  the  goods  (see  Lamond  v.  Darall, 
9  Q.  R,  1030). 

§  1851.  The  detriment  caused  by  the  breach  of  a 
buyer's  agreement  to  accept  and  pay  for  personal 
property,  the  title  to  which  is  not  vested  in  him,  is 
deemed  to  be : 

1.  If  the  property  has  been  resold,  pursuant  to 
section  1694,  the  excess,  if  any,  of  the  amount  due 
from  the  buyer,  under  the  contract,  over  the  net 
proceeds  of  the  resale ;  *  or, 

2.  If  the  property  has  not  been  resold  in  the 
manner  prescribed  by  section  1694,  the  excess,  if 
any,  of  the  amount  due  from  the  buyer,  under  the 
contract,  over  the  value  to  the  seller* ;  together  with 
the  excess,  if  any,  of  the  expenses  properly  incurred 
in  carrying  the  property  to  market,  over  those  which 
would  have  been  incurred  for  the  carriage  thereof,  if 
the  buyer  had  accepted  it' 


OP  THE  STATE  OF  NEW  YORK.  578 

'  Sands  «.  Ta^br,  ^  Johns.^  395. 

'  Boonnan  i;.  Nash,  %  B.  dc  C,  U5. 

*Thifl  provision  seems  to  be  only  reasonable.  Some 
things  are  marketable  only  in  large  cities,  yet  are 
manufactured,  or  owned,  in  many  cases,  by  persons 
living  in  the  country.  If  such  things  should  be 
bought  by  a  resident  of  th^  country,  the  estpensa  of 
forwardin|^  them  to  hiip  might  be  trifling,  oompared 
with  the  expense  of  transportation  to  the  nearest 
market  Justice  to  the  buyer  requires  that  the 
market  price  should  be  aUowed  to  l^m,  b«t  justloe 
to  the  seller  requires  that  he  shouVi  be  allowed  the 
increased  cost  of  sending  the  things  to  market 

S  1852.  The  detriment  caused  by  the  breach  of  Breach  or 

warmnty  of 

a  warranty  of  the  title  of  personal  property  sold,  is  JJJJj^^  p« 
de^m^  to  be  the  vaJua  thereof  to  title  buy^r,  when  p*»^- 
be  is  deprived  of  \\»  posi^ssiooi  togethei:  with  any 
eoats  which  he  hivs  become  liable  to  pay,  isx  an  action 
brought  fc^  the  property  by  the  t?ue  owner. 

A  different  rule  haa  boon  laid  do^n  in  ttVbi  state,  oon* 
forming  to  the  rule  concerning  real  property  (Arm- 
strong v.  Percy,  6  Wend.^  535);  but  this  section  states 
the  law  as  it  appears  to  be  in  England  (see  Simons  i^. 
Patchett^  1  &  db  R,  1(68),  md  b»  appears  to  be  most 
in  accordance  wiib  general  priQQiples. 

S  1853.  The  detriment  caused  by  the  breach  of  a  Breach  of 
warranty  of  the  quality  of  personal  property,  is  quality  of 
deemed  to  be  the  e^ces^,  if  any.  of  the  value  which  property. 
the  property  would  have  had,  at  the  time  to  which  the 
warranty  referred,  if  it  had  been  complied  with,  over 
its  actual  value  at  that  time. 

Tallman  v,  Olnte,  3  Barh.,  4^4;  Cary  v.  Gruman,  4  BOl, 
626:  Gomstock  v.  Hutchinson,  10  Barb.,  211 ;  Roberts 
9.  Csrter,  88  BoHi,  46t;  Milburn  v.  Bellon],  34  Bar^^ 
f07 ;  12  464.  ^M  451 ;  Yoorheef  v.  Earl,  %  ffiU,  288; 
Xiattin  V.  D^vis,  ffiU  db  D.  Supp.^  9 ;  MuUer  v,  Eno,  14 
y  T:,  591 ;  Prentice  v.  Dike,  6  -Dwer,  220 ;  Fales  v, 
MoKeon.  2  BiU.,  53. 

§  1854.  The  detriment  caused  by  the  breach  of  a  Breach  of 
warranty  of  the  fitness  of  an  article  of  personal  ^mfo^ 

•^  -^  special  pttpi 

property  for  a  particular  purpose,  is  deemed  to  be  p<*«- 
that  which  is  defined  by  the  last  section,  together 
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with  a  fair  compensatioii  for  the  loss  incurred  by  an 
effort  in  good  faith  to  use  it  for  such  purpose. 

Paasengor  v,  ThorburD,  36  Air6.,  17,^  see  Randall  v. 
Baper,  MRdtK,Sl. 

§  1865.  The  detriment  caused  by  the  breach  of  a 
carrier's  obligation  to  accept  freight,  messages  or 
passengers,  is  deemed  to  be  the  difference  between 
the  amount  which  he  had  a  right  to  charge  for  the 
carriage,  and  the  amount  which  it  would  be  necessary 
to  pay  for  the  same  service,  when  it  ought  to  be  per- 
formed. 

Ogden  V,  Marshall,  8  Ni  F.,  340. 

S  1856.  The  detriment  caused  by  the  breach  of  a 
carrier's  obligation  to  deliver  freight,  where  he  has 
not  converted  it  to  his  own  use,  is  deemed  to  be  the 
value^  thereof,  at  the  place  and  on  the  da^  at  which 
it  should  have  been  delivered,*  deducting  the  freight- 
age to  which  he  would  have  been  entitled,  if  he  had 
completed  the  delivery.^ 

*  Smith  V.  arlfflth,  3  SiU,  333;  see  Kent  v.  K  R.  B.  B. 

Co.,  22  J3cBrb.y  278. 
'  Sedgw.  Dam^  365;  Van  Winkle  v.  T7.  &  SteaniBhip  Co, 

37  Barb.,  122 ;  Wheelwright  v.  Beers,  2  HaU^  391 ; 

As  to  how  the  value  is  to  be  aaoertained,  see  Harris 

V,  Panama  R.  R.  Co.,  3  Bosw.,  7. 
'Watkinson  v.  Laughton,  8  Jdhns^  213;   AfldoKm  «. 

Steamboat  Castle  Garden,  28  MiM^  124. 

S  1857.  The  detriment  caused  by  a  carrier's  delay 
in  the  delivery  of  freight,  is  deemed  to  be  the  depre- 
ciation in  the  intrinsic  value  of  the  freight  during 
the  delay ,^  and  also  the  depreciation,  if  any,  in  the 
market  value  thereof,  otherwise  than  by  reason  of  a 
depreciation  in  its  intrinsic  value,  at  the  place  where 
it  ought  to  have  been  delivered,  and  between  the 
day  at  which  it  ought  to  have  been  delivered,  and 
the  day  of  its  actual  delivery.* 

>  Jones  V.  N.  T.  h.  Erie  R.  R.  Co.,  29  Barh.,  633. 

*  Kent  V.  Hudson  River  R.  R.,  22  Av&.,  278 ;  Medburr 

V.  N.  Y.  &  Srie  R.  R  Co.,  26  uL,  564;  Collard  p. 
Southwestern  Railw.  Go.,  7  iC  <lfe  ^  79;  Wilson  v. 
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Lanoaahire  k  To^h.  RaUw.  Ga,  9  O,  R  [M  S.]^ 
632 ;  to  the  contrary  is  Jones  v.  N.  Y.  k  Erie  R.  B., 
29  Barb.,  633 ;  Wibert  v.  N.  Y.  ft  Erie  R  B.  Ga,  19 
kL,  36 ;  see  Conger  v.  Hudson  Riy.  B.  R  Co.,  6  Dimt, 
3*75.  The  rule  here  adopted  is  supported  by  the 
weight  of  authority,  and,  as  the  commissioners  be- 
lieye,  by  the  weight  of  reason.  It  is  to  be  observed 
that  the  latter  branch  of  the  rule  does  not  include 
the  former.  Goods  may  advance  in  the  market,  and 
yet  be  BO  injured  l^  delay  as  to  diminish  their  in- 
ttinsio  value.  The  carrier  ought  not  to  benefit  by 
his  own  fault 

S  1858.  The  detriment  caused  by  the  breach  of  a  Breach  of 
warranty  of  an  agent's  authority^  is  deemed  to  be  authority. 
the  amount  which  could  have  been  recovered  and 
collected  from  his  principal  if  the  warranty  had 
been  complied  with,'  and  the  reasonable  expenses  of 
legal  proceedings  taken,  in  good  faith,  to  enforce  the 
act  of  the  agent  against  his  principal.' 

*  Simons  v.  Patchett,  *l  JB.  dt  B.,  668. 

•  CoUen  V.  Wright,  8  -E  <fc  JBL,  641 ;  aff'g  a  0.,  Y  id.,  301; 

see  White  v.  Madison,  26  N.  F,  117. 

S  1859.  The  damages  for  the  breach  of  a  promise  Breach  of 
of  marriage  rest  in  the  sound  discretion  of  the  jury,  muriage. 

Southard  v.  Rezford,  6  Oow.^  264 ;  see  Johnson  v.  Jenl^ins, 
84  M  r.,  262. 


ARTICLE  n. 

DAHAGBS  TOB  WB0NG8. 

Bmtioh  1860.  Breach  of  obligation  other  than  contract. 

1861.  Wrongftil  oocupation  of  real  property. 

1862.  WilUU  holding  oyer. 

1863.  Gonyersion  of  personal  property. 

1864.  Damages  of  lienor. 
1866.  Seduction. 

1866.  Injuries  to  animals. 

S  1860.  For  the  breach  of  an  obligation  not  arising  Breach  of 
from  contract,  the  measure  of  damages,  except  where  othe^thtts 
otherwise  expressly  provided  by  this  Code,  is  the 
amount  which  will  compensate  for  all  the  detriment 
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Wrongftil 
oocnpition 
of  real 
propertj* 


Wfllfhl 
holding 
over. 


€tollT6fBtoll 

of  personal 
property. 


proximately  caused  thereby,  whether  it  could  have 
been  anticipated  or  not. 

See  Hart  v.  Ten  Eyck,  2  Johns,  OJl,  62 ;  Sharon  v.  Mosher, 
1*7  Barb,^  618 ;  Lacour  v.  Mayor,  Ac.,  of  N.  Y.,  3  Duer, 
406;  St  John  v.  Mayor,  fta,  of  N.  T.,  6  id,  316; 
compare  Wahrath  v.  Bedfield,  11  Barb.f  368. 

2  1861.  The  detriment  caused  by  the  wrongful 
occupation  of  real  property,  in  caaes  not  embraced 
in  sections  1862, 1868, 1869,  and  1870,  is  deemed  to 
be  the  value^  of  the  use  of  the  property  for  the  time 
of  such  occupation,  not  exceeding  six  years  next  pre- 
ceding the  commencement  of  the  action  or  proceed- 
ing to  enforce  the  fight  to  damages,*  and  the  costs, 
if  any,  of  recovering  the  possession.^ 

*  Sedgw,  Dam,^  125. 

*  2  /?.  <Sr.,  311,  §  60 ;  Jaokson  o.  Wood,  24  Wmdi,  443. 

*  2  Bwrr.^  665.    The  abolition  of  dower  in  fntore  is  pro- 

poaed  in  the  Second  IHyiabn  of  tfaja  Oode^  and 
therefore  no  provision  is  here  made  in  respect  to  it 

S  1862.  For  willfully  holding  over  real  property,  by 
a  person  who  entered  upon  the  same,  as  guardian  or 
trustee  for  an  infant,  or  by  right  of  an  estate  ter- 
minable with  any  life  or  lives,  after  the  termination 
of  the  trust  or  particular  estate,  without  the  con- 
sent of  the  party  immediately  entitled  after  such 
termination,  the  measure  of  damages  is  the  value  of 
the  profits  received  during  such  holding  over. 

See  1 12:  iSr.,  149,  §  7. 

%  1863.  The  detriment  caused  by  the  wrongful 
conversion  of  personal  property,  is  presumed  to  be:' 

1.  The  value  of  the  property  at  the  time  of  the 
conversion,*  with  interest  from  that  time,^  or,  where 
the  action  has  been  prosecuted  with  reasonable  dili- 
gence, the  highest  market  value  of  the  property  at 
any  time  between  the  conversion  and  the  verdict/ 
without  interest,  at  the  option  of  the  injured  party  ,-* 
and, 

2.  A  fair  compensation  for  the  time  and  money 
properly  expended  in  pursuit  of  the  property.* 
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>Iii  caiinery  v.  YiaH  {H  &  ^  K^  286),  the  plaintiff 
bought  sheep  from  the  defendant,  upon  credit,  and 
left  them  with  the  defendant  as  bailee.  The  defend- 
ant sold  them  to  another  person.  It  was  held  that 
although  the  i^nttflt  could  sue  at  for  a  conyersioo, 
yet  that  his  damagee  could  not  exceed  the  amount 
of  his  loss  by  the  failure  of  the  bargain.  And  the 
court  say:  '*It  is  not  an  absolute  rule  of  law  that 
the  value  of  the  goods  is  to  be  taken  as  the  measure 
of  damage,"  dting  Mayw  <m  Dam^  216 ;  Bead  e. 
fairbaaka,  13  €.  jBL,  692;  Brierly  v.  Kendall,  17  Q. 
A,  93*7 ;  Lamond  e.  Darall,  9  id.,  1030.  So  the 
return  of  the  property,  or  of  any  portion  thereof^ 
if  accepted  by  the  plaintiff^  mitigates  the  damages 
(Hibbard  v.  Stewart,  1  ffUL,  207$  Beynolda  9.  Sholer, 
5  Oow.y  323;  see  Hanmar  v,  Wilaey,  17  WtmL,  91; 
Yosburgh  v.  Welsh,  11  Johns.,  175;  Gribbs  v.  Chase, 
10  Mom.,  128).  So  if,  after  a  conversion,  the  pro- 
perty is  seiied  under  an  execution  in  favor  of  a  third 
person  against  the  lawful  owner,  the  damages  are 
mitigated  (Sherry  v.  Schuyler,  2  Sill,  204 ;  Higgins 
V.  Whitney,  2i  Wend^  B19},  though  it  la  otherwise 
where  the  execution  is  in  favor  of  the  wrongdoer 
(Otis  V.  Jones,  21  Wend,,  394;  Hanmer  v.  Wilsey,  17 
«&,  91  {  EdiDonstone  «.  Nnttall,  17  0.  S.  [K.  S.]  280). 

*Suydam  v,  Jenkins,  8  Santi^.,  614;  King  v.  Orteiv 
4  J)uer,  431 ;  Smith  v.  Griffith,  3  EiO,  333 ;  Kennedy 
V.  Strong,  14  Johns.,  128. 

*  Androws  v.  Durant,  18  Ni  T,  496. 

^Romaine  v.  Van  Allen,  26  K.  F.,  309;  Wilson  «. 
Mathewt,  24  Barb.,  296.  To  the  contrary  is  Suy- 
dam  V.  Jenkins  (3  Sand^.,  614),  in  which  the  ques- 
tion is  very  fully  diBeu98^d  by  Dubb,  J. 

*  There  does  not  seem  to  be  any  authority  for  allowing 

mterest^  where  the  plaintiff  elects  to  take  a  verdict 
for  the  highest  price ;  nor  does  it  seem  reasonable  to 
allow  it  But  there  can  be  little  question  that  he 
has  the  option  here  allowed  him. 

*  Bennett  v.  Lockwood,  20   Wend,,  223;   see  Miller  v. 

Garling,  12  £bw.  iV.,  203. 

S  1864.  The  presumption  declared  by  the  last  sec-  u. 
tlon  cannot  be  repelled,  in  favor  of  one  whose  pos- 
session was  wrongful  from   the  beginning,  by  his 
subsequent  application  of  the  property  to  the  bene- 
fit of  the  owner,  without  his  consent. 

Edmonstone  v.  Nuttall,  17  C  B.  [K.  S.],  280;  Attack  v. 
Bromwell,  3  Best  dk  Sm.,  520 ;  Keen  v.  Priest,  IK  A 
y.,  236;  Gillard  v.  Brittan,  8  Jf.  <fe  W.,  676;  compare 
Johnson  tn  Stear,  16  G,  B.  [K.  S.],  330. 

»3 
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uSw*****'  §1865.  One  having  a  mere  lien  on  personal  pro- 
perty, cannot  recover  greater  damages  for  its  conver- 
sion, from  one  having  a  right  thereto  superior  to  his, 
after  his  lien  is  discharged,  than  the  amount  secured 
by  the  lien,  and  the  compensation  allowed  by  section 
1863  for  loss  of  time  and  expenses. 

Parish  v.  Wheeler,  22  K.  F.,  494 ;  Chadwick  v.  Lamb,  29 
JBarb.j  618 ;  Seaman  v.  Luce,  23  id.,  240.  Against  a 
mere  stranger  the  lienor  recovers  the  fuU  value  (Alt  v, 
Weidenberg,  6  Bosw.,  176;  Dows  v.  Bush,  28  Baa-b^ 
157 ;  see  Turner  v,  Hardcastle,  11  C.  R  IN".  S,],  683). 


Seduction. 


Injarieito 
animals. 


S  1866.  The  damages  for  seduction  rest  in  the 
sound  discretion  of  the  jury. 

Travis  V.  Barger,  24  Barb^  614;  Knight  v.  Wiloox,  18 
td,  21 2 ;  Ingersoil  v.  Jones,  5  id.,  661 ;  Lee  v.  Hodges^ 
13  GraU.,  726. 

5  1867.  For  wrongful  injuries  to  animals,  being 
subjects  of  property,  committed  willfully,  or  by  gross 
negligence,  in  disregard  of  humanity,  exemplary 
damages  may  be  given. 

Wort  V.  Jenkins,  14  Jo?UM.f  362. 


ARTICLE  m. 


Fatlnre  to 
quit,  after 
notice. 


Tenant 
wilK^lly 
holding 
over. 


PBKAL  DAMAGES. 

SoOTiON  1868.  Failure  to  quit,  after  notice. 

1869.  Tenant  willMly  holding  over. 

1870.  Forcible  exclusion  from  poBsession  of  real  proper^. 

1871.  Injuries  to  treea,  Ac. 

S  1868.  For  the  failure  of  a  tenant  to  give  up  the 
premises  held  by  him,  when  he  has  given  notice  of 
his  intention  to  do  so,  the  measure  of  damages  is 
double  the  rent  which  be  ought  otherwise  to  pay. 

See  1  B.  5.,  746»  §  10. 

g  1869.  For  willfully  holding  over  real  property,  by 
a  tenant  after  the  end  of  his  term,  and  after  notice 
to  quit  has  been  duly  given,  and  demand  of  posses- 
sion made,  the  measure  of  damages  is  double  the 
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yearly  value  of  the  property,  for  the  time  of  withhold- 
ing, in  addition  to  compensation  for  the  detriment 
occasioned  thereby. 

Bee  I  R&,  146,%  11. 

S  1870.  For  forcibly  ejecting  or  excluding  a  person  Forcible 
from  the  possession  of  real  property,  the  measure  of  J^Son*" 
damages  is  three  times  such  a  sum  as  would  compen-  ^^^^, 
sate  ibr  the  detriment  caused  to  him  by  the  act 
complained  of. 

S  1871.  For  wrongful  injuries  to  timber,  trees  or  ipjnrfetto 
underwood  upon  the  land  of  another,  or  removal 
thereof,  the  measure  of  damages  is  three  times  such 
a  sum  as  would  compensate  for  the  actual  detriment, 
except  where  the  trespass  was  casual  and  involun- 
taiy,  or  committed  under  the  belief  that  the  land 
belonged  to  the  trespasser,  or  where  the  wood  was 
taken  by  the  authority  of  highway  officers  for  the 
purposes  of  a  highway ;  in  which  cases  the  damages 
are  a  sum  equal  to  the  actual  detriment. 

2R  A,  338,  §§  1-3. 


ARTICLE  IV. 

OBNSBAL  PBOYISIONS. 

Sbotiok  1872.  Talue,  how  estimated  ta  favor  of  seller. 

1873.  Value,  how  estimated  in  favor  of  bujer. 

1874.  Property  of  peculiar  value. 

1875.  Value  of  thing  in  action. 

1876.  Damages  allowed  in  this  chapter,  exclusive  of  others. 

1877.  Limitation  of  damages. 

1878.  Damages  to  be  reasonable. 

1879.  Kominal  damages. 

S  1872.  In  estimating  damages,  the  value  of  pro-  vaiae^iiow 
perty ,  to  a  seller  thereof,  is  deemed  to  be  the  price^  in  favor  or 
which  he  could  haTC  obtained  therefor  in  the  market 
nearest  to  the  place  at  which  it  should  have  been  ac- 
cepted by  the  buyer,'  and  at  such  time  after  the 
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breaeh  of  the  contract  as  would  have  sufficed,  with 
reasonable  diligence,  for  the  seller  to  effect  a  resale.' 

'  Obviously,  a  seUer  can  sustain  no  ii^juiy  hy  reason  of 

any  peculiar  yalae  of  the  thing  sold. 
'  See  Gregory  v.  McDowell,  8  WencLj  435. 
'  Loder  v.  Kelral6,  3  0.  B.  IN.  &],  126;  see  Simons  v. 
Patchett,  1  K  dt  B.,  568. 

vaine.  jiow  g  1873.  In  estimating  damages^  except  as  provided 
buytn'^ ^  ^J  sections  1874  and  1876,  the  value  of  property,  to  a 
buyer  or  owner  thereof,^  deprived  of  its  possession,  is 
deemed  to  be  the  price  ^  at  which  he  might  have 
bought  an  equivalent  thing,^  in  the  market'  nearest 
to  the  place  where  the  property  ought  to  have  been 
put  into  his  possession,^  and  at  such  time  after  the 
breach  of  duty  upon  which  his  right  to  damages  is 
founded  as  would  suffice,  with  reasonable  diligence, 
for  him  to  make  such  a  purchase.' 

'  It  will  be  found  that  there  is  no  distinctioa  between  tbe 
buyer  and  the  owner  of  goods  in  respect  to  the  mat* 
ters  to  which  this  seotioii  reUites. 

'Havemeyer  v.  Cunningham,  36  Barb^  515;  Smith*. 
Griffith,  3  ^i^  333;  King  v.  Orser,  4  Duer,  431; 
Davis  V.  Shields,  24  Wend.,  322;  26  id.,  341;  sea 
Lawrence  v.  Wardwell,  6  Barb.,  423 ;  Comstock  f . 
Hutchinson,  10  id,  211;  Gerard  v.  Prouty,  34  id., 
464;  Hamilton  v.  Ganyard,  id.,  204;  Muller  v.  EoOt 
14  N.  Z,  597;  M'Knight  v.  Dunlop,  5  id,  637; 
Dana  v.  Fiedler,  12  id,  40;  Stevens  v.  Low,  2  EiU, 
132 ;  Gary  v.  Gruman,  4  id.,  625. 

*  The  price  at  which  a  purchase  could  have  been  made, 

is  alone  to  be  regarded,  even  though  tho  purcfauer 
bought  for  speculation,  and  oould  not  have  sold 
again  at  such  a  price  (Dana  o.  Fiedler,  12  K.  Y^ 
40). 

*  Gregory  v.  McDowell,  8  Wend.,  436. 

*  Joslmg  V.  Irvine,  %  H.  A  K,  512;  see  Loder  v.  Kekul^ 

Z  C.R  [N.  8.1,  128.  The  rule  usually  stated  is  that 
the  buyer  can  recover  only  the  price  of  the  day  upoa 
which  delivery  ought  to  have  been  made  (Dana  f. 
Fiedler,  12  N.  7.,  40;  Clark  v.  Dales,  30  Barb^  42; 
Belden  tf.  Nicolay,  4  E.  D.  Smiffi,  14;  Davta  •• 
Shields,  24  Wend.,  322 ;  26  id.,  341 ;  Gregory  «. 
McDowell,  8  id,  435 ;  Tempeat  v.  Kiber,  3  0.  A, 
249;  see  Peterson  v.  Ayre,  13  id,  353).  But  the 
question  discussed  In  Josling  v.  Irvine  was  not 
raised  in  these  cases. 
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S  1874.  Where  certain  property  has   a   peculiar  p^pj^^  •* 
value  to  a  person  recovering  damages  for  depriva-  v»ia« 
tion  thereof,  or  ii\jury  thereto,  that  may  be  deemed 
to  be  its  value  against  one  who  had  notice  thereof 
before  incurring  a  liability  to  damages  in  respect 
thereof,  or  against  a  willful  wrongdoer. 

See  Sujdiun  v.  Jenkins,  3  Sam^.,  614,  621. 

S  1875.  For  the  purpose  of  estimating  damages,  vaiae  or 

thing  in 

the  value  of  a  thing  in  action  is  presumed  to  be  »c'ion 
equal  to  that  of  the  property  to  which  it  entitles  its 
owner. 

Bo  held  u  to  a  note  (Decker  r.  MafthewB.  12  N.  7.,  313 ; 

IngaUs  V.  Lord,  1  Oow^  240),  or  other  debt  (Thomas  v. 

Dickineon,  12  N.  F.,  364;  8.  0.,  again,  23  Barb.,  431), 

or  an  agreement  to  convej  land  (Oiowea  v.  Hawlej,  12 

Johns.^  484). 
This  presumption  is  not  oondusive  (ABen  v.  Suydam,  20 

Wend^  321 ;  IngaUs  v.  Lord,  1  Chw.,  240;  see  Thomaa 

V.  Dickinson,  above  cited). 

5  1876.  The  damages  prescribed  by  this  chapter  are  ^jj^'^^ 
exclusive  of  exemplary  damages  and  interest,  except  JS^*5^,*p^ 
where  those  are  expressly  mentioned.  ®'  °'***"' 

S  1877.  Notwithstanding  the  provisions  of'  this  J/^*****™ 
chapter,  no  person  can  recover  a  greater  amount  in 
damages  for  the  breoofa  of  an  obligation,  than  he 
could  have  gained  by  the  fiill  i)erformance  thereof 
on  both  sides,  except  in  the  cases  specified  in  the 
articles  on  Exesaplaby  Damaq^bs  and  Pbnal  Dam- 
ages, and  in  sections  1859,  1866  and  1867. 

This  is  an  established  principle  of  equity  (Skinner  tr. 
White,  n  Jdhm.,  357 ;  rev'^  S.  0.,  2  Johns,  Oh,,  626X 
which,  since  the  union  of  law  and  equity,  should  be 
recognized  as  a  rule  of  damages.  See  a  decision 
upofr  a  similar  question  in  Russell  v,  Roberts,  ^  K  D. 
Smith,  318. 

5  1878.  Damages  must,  in  all  cases,  be  reasonable,  gflwSL'* 
and  where  an   obligation  of  any  kind  appears  to  *^*'- 
create  a  right  to  unconscionable  and  grossly  oppres- 
sive damages,  contrary   to  substantial  justice,   no 
more  than  reasonable  damages  can  be  recovered. 
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James  v.  Moigim,  2  Lwinz^  111 ;  Thornborow  v.  Wliitacie^ 
2  Ld.  Raym.,  11 64.  In  the  first  case,  Urn  defeDdant 
had  agreed  to  pay,  for  a  horse  sold  to  him,  a  farthing 
for  his  first  shoe  nail,  two  farthings  for  the  seooDO, 
four  for  the  third,  and  so  on,  for  the  thirty-two  nulls 
in  the  horse's  shoes.  ThiSi  of  course,  amounted  to 
many  thousand  pounds  sterling,  for  wliich  the  plaintiff 
sued.  But  the  court  directed  the  jury  to  assess  the 
damages  at  the  actual  value  of  the  horse,  which  was 
found  to  be  eight  pounds.  In  the  latter  case,  a  some- 
what similar  bargain  was  entered  into^  the  damages 
claimed  being  an  enormous  sum.  The  action  was 
sustained  on  demurrer,  and  it  appears  that  the  court 
was,  at  first,  about  to  giro  judgment  for  the  whole 
sum  demanded;  but  an  amicus  curica  mentioniug  tbe 
*  case  of  James  v.  Morgan,  the  action  was  settled,  under 
an  intimation  of  the  court,  hy  the  repayment  of  the 
consideration  received  for  the  contract  (2s.  6d.X  and 
costs. 

J^jjj  §  1879.  When  a  breach  of  duty  has  caused  no 
appreciable  detriment  to  the  party  affected,  he  may 
yet  recover  nominal  damages. 

Hamlin  v.  Great  Northern  Sailw.  Co.,  I  K  dt  Jif^  iM\ 
Marzetti  v.  Williams,  I  R  df  Ad^  416. 


TITLE  m. 

8PB0IFIC   AND  PREVENTIVE  BELIEF. 

Chapter     I.  General  principles. 
XL  Specific  relief. 
ni.  Preventive  relief. 


OHAPTBE  L 

GENERAIj  PKINOIPIiBGL 

fitaonOK  1880.  Specific  relief,  &a,  when  allowed. 

1881.  Specific  relief,  how  given. 

1882.  Preventive  relief,  how  given. 

1883.  Not  to  enforce  penalty,  kc 


. 


L 
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S  1880.  Specific  or  preventive  relief  may  be  given  sjjeni^ 


IQC 

In  the  cases  specified  in  this  Title,  and  in  no  others,  ^o"  »"''»• 


§  1881.  Specific  relief  is  given :  Sii2ffh««f 

,  given. 

1.  By  taking  possession  of  a  thing,  and.  delivenng 
it  to  a  claimaut;^ 

2.  By  compelling  a  party  himself  to  do  that  which 
ought  to  be  donq  f  or, 

3.  By  declaring  and  determining  the  rights  of 
parties,  otherwise  than  by  an  award  of  damages.^ 

*  This  indudea  the  ordlnaiy  remedies  Id  the  common  law 

actiona  of  ejectment  and  replevin,  or,  as  thej  may 
be  called  under  the  Code,  actions  for  land,  and 
actions  for  chattels. 
'  This  includes  the  specific  performance  of  contracts,  the 
delirery  of  things  wrongfully  detained,  the  surrender 
of  instruments  to  be  canceled,  Ac 

*  This  includes  aU  cases  in  whidi  a  right  is  tietermined, 

without  ulterior  measureB.  Thus  a  contract  may 
be  declared  void,  although  the  instrument  containing 
it  is  lost;  .a  judgment  may  be  annulled  for  fraud; 
the  occupant  of  land  may  be  declared  to  have  a 
good  title  «8  against  a  claimant  who  does  not  him* 
self  sne^  Aa 

S  1882.  Preventive  relief  is  given  by  prohibiting  a  ^^^^^ 
party  from  doing  that  which  ought  not  to  be  done.      «*^*"- 

g  1883.  Neither  specific  nor  preventive  relief  can  Not  to 
be  granted  to  enforce  a  penal  law,^  except  in  a  case  pe^ity,  Ae, 
of  nuisance,*  nor  to  enforce  a  penal tj'  or  forfeiture  in 
any  case.^ 

'  Brandretb  v.  Lance,  8  Paigej  24 ;  Mayor  kc  of  Hudson 
V.  Thome,  7  id.j  261. 

*  See  Mayor  Ac  of  Hudson  v.  Thome,  1  Paige^  261. 

*  Lfaiden  «.  Hepburn,  3  jSbii4^.,  668 ;  Livingston  tr.  Tomp- 

kins,  i  Jokna,  Ch,,  415. 
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OHAPTEE  n.  I 


BPBGIFIO  BEEQIEF. 

AanoLl     L  PosBession  of  real  property. 

IL  Possession  of  personal  propeHtf. 
ILL  Specific  performanoe  of  obligations. 
IT.  Reyision  of  contracts. 
Y.  Rescission  of  contracts. 
YL  Canoellalion  of  instruments 


ARTICLE  I. 

POSSESSION   OF  SEAI.  PBOPEBTT. 
BionoK  1884  Judgment  for  possession  or  title. 

for^Sl  S  1884.  A  person  entitled  to  specific  real  property, 
tiuS.^  ^y  i^^ASon  either  of  a  perfected  title^  or  of  a  claim  to 
title  which  ought  to  be  perfected,  may  recover  the 
same  in  the  manner  prescribed  by  the  Oodb  op  Civil 
Pbocedube,  either  by  a  judgment  for  its  possession, 
to  be  executed  by  the  sheriff,  or  by  a  judgment  requir- 
ing the  other  party  to  perfect  the  title,  and  to  deliver 
possession  of  the  property. 


ARTICLE  n. 

POSSESSION  OF  PlBESONAL  PBOPSBTT. 

SacnOK  1885.  Judgment  for  deliveiy. 

1886.  When  holder  may  be  compelled  to  deliver, 

^<^rat  g  1885.  A  person  entitled  to  the  immediate  posses- 
sion of  specific  personal  property  may  recover  the 
same  in  the  manner  provided  by  the  Code  of  Oivil 
Pbooeduee. 

J^y^ow-      S  1886.  Any  person,  having  the  possession  or  con- 

todeiwor^     t^^l  ^^  ^  particular  article  of  personal  property,  of 

which  he  is  not  the  owner,  may  be  compelled'  specifi- 
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cally  to  deliver  it  to  the  peraon  entitled^  to  its  imme- 
diate possession,  Id  either  of  the  following  cases : 

1.  When  the  thing  claimed  is  held  subject  to  an 
express  trast  in  &vor  of  the  claimant  f 

2.  When  pecuniary  compensation  would  not  afford 
adequate  relief  ibr  the  loss  of  the  thing  claimed  ;^  or, 

3.  When  it  would  be  extremely  difficult  to  ascer- 
tain the  actual  damage  caused  by  its  loss.'^ 

*  Thifl  section  te  iDt«ided  to  proride  for  the  relief  granted 

Xjj  oourtB  of  eqaity  in  the  cases  specified.  The 
ordhiarj  remedy  in  an  ac^on  for  chattels  may  be 
^THded  by  any  one  who  has  sufficient  means  to  pay 
their  vBlue,  by  the  eacercise  of  a  little  ingenuity. 
Accordingly,  courts  of  equfty  have  long  intervened 
to  compel  a  irrongdoer  hlimaelf  to  deliver  up  the 
things  detamed  by  him. 

*  It  will  be  observed  that  Ibia  remedy  is  not  confined  to 

cases  of  ^tfongfid  possession.  It  may  often  happen 
that  line  who  holds  a  thing  in  trust  may  secretly 
design  lo  make  a  wrengftd  disposition  of  it,  and  that 
the  owner  may  bave  an  intimation  or  suspicion  of 
this  design,  but  no  legal  evidence  of  it.  A  demand 
before  suit  might  lead  to  a  sndden  disposition  of  the 
thing,  and  result  in  its  totil  loss.  The  owner  ought 
therefore  to  be  allowed  to  sue  without  a  prior  demand, 
subject  to  the  discretion  df  the  court  as  to  costs,  if 
it  appears  that  he  hae  made  unnecessary  litigation 
(see  Bruoe  «.  Tiison,  26  N,  F.,  194).  But  the  seo- 
tion  is  so  restricted  as  not  to  Include  the  case  of  a 
thmg[  agreed  to  be  sold. 

*  Wood  V.'  Rowdiflfe,  %  PMOipt,  882 ;  aif'g  S.  C,  3  Ham, 

304.  In  tliat  case,  ttie  iproperty  consisted  of  house- 
hold fumfture,  the  bulic  of  whidi  did  not  appear  to 
have  any  peculiar  value.  See  also  Merritt  v.  Thomp- 
son, 3  E.  D,  SmUh,  283;  Cowles  v.  Whitman,  10 
Cwn.,  121;  Pooley  v.  Budd,  14  BecBO^  34,  44; 
McGowlA  v.  E^mingtab,  12  Penn.  Sty  66. 
^  The  inadequacy  of  compensation  in  damages  is  the  true 
test  of  a  plaintiif's  right  to;thi|  special  relief  (North 
V.  Great  Northern  Railw.  Co.,  2  Qiff.,  69).  Thus 
freight  cari  for  use  upon  a  railway  were  decreed  to 
be  delivered  up,  on  the  ground  that  similar  cars  could 
not  be  bonglit  ready  made,  and  that  compensation  in 
damages  would  not  cover  the  loss  which  would  be 
caused  by  delay  (Ih).  It  is  not  therefore  deemed 
advisable  to  attempt  any  enumeration,  in  the  text  of 
the  Code,  of  the  artides  which  may  be  recovered  by 
this  process.    There  virould  be  little  danger  of  injus- 
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tloe  being  cUme,  if  this  revedj  ahould  be  more  widely 
applied.  A  summary  of  the  principal  caaes  iu  which 
a  specific  delivery  has  been  enforced,  may  howoTer 
beusefbL 

Oonr^  of  'equity  have  oompelled  the  deliTwy  of 
old  and  rare  paintings  (Lowther  v.  Lowther,  13  Fei, 
95),  of  family  paintings  (Hunt  v.  Moultrie,  1  Bosw^ 
631 ;  aff  M  in  Ct  of  Appeals),  of  an  ancient  altar 
piece  in  silver,  with  a  Qreek  inscriptioii  (Somerset  v, 
Cookson,  3  P.  Wm8.j  389X  of  a  gold  snuff  box  (Fells 
V.  Bead,  3  Ves.^  70),  of  heir  looms  (Macclesfield  «. 
Davis,  S  Vea,  dt  Rj  IS]  Pusey  v.  Pusej,  1  Vam^ 
278),  of  family  plate  (Geoffry  v.  Davis,  Cbry,  34), 
of  jewels  (Saviile  v.  Tankred,  1  Ves,  8r.,  101 ;  Bdl 
Stipp-t  70;  Young  v.  Barrel,  Cory,  64X  of  hm 
•took  (Nutbrown  v,  Thornton,  10  Ves.,  159),  of  ma- 
•ooio  regalia  (Lloyd  v.  Loarii^g,  6  Fm.,  773),  of  mort- 
gage deeds  (Jackson  v,  Butler,  2  Atk.^  306 ;  Knye  «. 
Moore,  1  jS^.  dk  S,,  61^  of  books  of  aooount  (Evani 
«.  Van  Hall,  Giarkef  26,*  Lingan  v.  Simpson,  1 
Sim.  db  S^  600),  and,  in  slave  states,  of  particular 
slaves  (Hall  v.  Clark,  12  Sme,  dk  if,  189;  Butler  v. 
Hicks,  11  id,  79;  Murphy  v.  Chirk,  1  id^  321; 
Dudley  v,  Mallery,  4  Cho^  62 ;  Suns  v.  Sheltoo,  % 
Strobh.  Eq,f  221;  Ellis  v.  Commander,  1  mL,  188; 
Sarter  v.  Gk>rdon,  2  HiWs  OIl,  121;  Lofton  v.  Bspy, 
i  Targ^  84;  10  id,  30;  Wilhams  v.  Howard,  3 
MwrpKt  74;  Young  v.  Burton,  1  McMvU.  Ei^  256). 
In  Dowiing  v.  Betjemann  (  2  Johns,  db  Bem^  644), 
the  court  asserted  its  right  to  order  the  spedfio 
ddiyery  of  a  new  painting,  upon  the  application  of 
the  artist  himself  but  the  plaintiff  in  that  case  having 
put  a  valuation  on  the  painting,  this  was  held  to 
show  that  compensation  in  damages  would  be  suffi- 
cient relief. 
*  See  r«]cke  v.  Gray,  4  Drmory,  661. 


ARTICLE  m. 

SPBOIFIO  PBBFOBMAKOB  OF  OBLEGATIONS. 

SionoK  1887.  In  what  cases  compelled. 

Si!?S5m-       S  l*^'^*  Except  as  otherwise  provided  in  this  arti- 
peiied.        ^j^^  ^Yxe  specific  performance  of  an  obligation^  may 

be  compelled : 
1.  When  the  act  to  be  done  is  in  the  perfonnance, 

wholly  or  partly,  of  an  express  trust  ;* 
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2.  When  the  act  to  be  done  is  snch  that  pecnniary 
compensation  for  its  non-perfonnance  would  not 
afford  adequate  relief;^ 

3.  When  it  would  be  extremely  difficult  to  ascer- 
tain the  actual  damage  caused  by  the  non-perfonn- 
ance of  the  act  to  be  done  ^  or, 

4.  When  it  has  been  expressly  agreed,  in  writing, 
between  the  parties  to  the  contract,  that  specific 
performance  thereof  may  be  required  by  either 
party,  or  that  damages  shall  not  be  considered 
adequate  relief.' 

^ The  word  '* obligation"  is  used,  becsode  some  obflga- 
tions  created  \sj  operatiDn  of  law  may  be  esiforoed 
in  this  manner.  It  includes  an  award,  which  may 
be  spedflcallj  enforced  (Bouck  v.  Wilber,  i  Jdhna. 
Ch^  405).  The  obligation  must  be  a  subsisting  one- 
(Arnoux  v.  Homans,  25  How,  iV.,  427). 

*  Thus,  a  trustee  who  has  wroiigfliily  disposed  of  stock 
may  be  oomp^ed  to  restore  the  same  amount  of 
stock  (Eorreet  v,  Elwes,  4  Kv^  497).  So  the  spe- 
dflo  delivery  of  a  common  article  of  merchandise 
will  be  enforced,  when  held  under  a  trust  (Poqley  v. 
Bttdd,  14  Beao^  84;  Mechanics*  Bank  p,  Seton,  1 
PeterSf  299;  M'Gk>win  v.  Remington,  12  Pmn,  SL, 
•  56). 

'  Though  in  most  cases  the  act  which  is  sought  to  be 
specifically  enforced  is  a  transfer  of  property,  the 
jurisdiction  is  not  confined  to  that  class  of  oases. 
The  courts  have  thus  enforced  an  agreement  to 
insure  (Tayloe  v.  Merchants*  Fire  Ins.  Co.,  9  Sow. 
[U,  S.],  405;  Carpenter  V.  Mutual  Ins.  Co.,  4  Sand^, 
CK,  408;  Neville  v.  Merchants'  Ins.  Co,  19  Ohio, 
462),  to  indorse  a  note  (see  Watkins  v,  Maule,  2 
Jmo,  db  W.,  242),  to  form  a  partnership  (Buxton  v. 
Lister,  3  Atk.^  385;  England  v.  Curling,  3  Bmv., 
129;  Birohett  v.  Boiling,  '5  JftM|^.,  442;  Anon.,  2 
Vet,  jSt.,  629),  to  discharge  a  Judgment  (Phillips  «. 
Berger,  8  Barb.,  627 ;  2  id,  609),  to  release  a  mort- 
gage (Malins  v.  Brown,  4  N.  F,  408),  to  imppove 
land  (Stuyvesant  t>.  Mayor,  Ac.,  of  Kew  York,  11 
Paigey  414),  to  build  an  archway  (Stover  v.  Gt  West- 
em  Railw.  Co.,  2  Ton.  A  OdO.  Oh,,  48),  fta  The 
nature  of  the  property  affected,  whether  real  or 
personal,  is  not  decisive  of  the  right  to  specific 
performance,  which  depends  entirely  upon  the  in- 
adequacy of  damages  to  compensate  the  injured 
narty  (Siory  Eq.  Jur.,  §  717 ;  see  Oathcart  v,  Robin* 


THE  CIVIL  CODE 


Bemedj 
mntiud. 


Noremedj 
unless  ma- 
tnal. 


eon,  6  P^ten,  264;  Adderky  v.  Dixon,  1  SmtL  A  &, 
607;  Haraett  v.  Yielding,  2  Sch.  A  Uf.,  549;  Dal- 
zell  V.  Crawford,  1  Pars.  Set.  JSq.  Cos.,  37). 

•Falcke  v.  Gray,  4,  Dreimry,  651;  6  Jitr.  [H.  S\  64& 
On  this  ground,  contracto  for  the  sale  of  chattels  of 
singular  value  (»&.),  or  of  stock  in  a  corporatioQ 
(Gheale  v.  Kenward,  6  D^  ^.  A  JI,  S7;  Shaw  «. 
Fisher,  b  De  Q^  M.  ^  G.,  606;  DunouCt  v.  Attuveht, 
12  Sim.,  189),  may  be  specifically  enforoed. 

'  There  is  no  reported  decision  upon  this  propositloD,  bat 
in  these  days,  when  a  judgment  for  damages  aflbrds 
such  very  insatisfactory  relief  in  many  caaea^  there 
seems  much  reason  for  allowing  parties  to  enter  into 
such  la  stipulation. 

%  1888.  When  eith^  of  the  parties  to  an  obligation 
is  entitled  to  a  specific  performance  thereof,  accord- 
ing to  the  provisions  of  the  last  section,  the  other 
party  is  also  entitled  to  it,  though  not  within  those 
provisions. 

atory  Eq.  Jwr.,  §723;  Phillips  9.  Berger,  8  Barb^  527; 
Schroeppel  i;.  Hopper,  40  td,  425;  Withy  v.  GotUe,  1 
Sim.  4b  5.,  174;   Tmm.  A  Bma,,   78;  see  Craiy  f. 

Smith,  2  J^  r,  60. 

S  1889.  Neither  party  to  an  obligation  can  be  com- 
pelled specifically  to  perform  it,  unless  the  othei; 
party  thereto  has  performed*  or  is  compellable  sped 
fically  to  perform,  ev^ything  to  which  the  former 
is  entitled  under  the  same  obligation,^  either  com 
pletely,  or  nearly  so,  together  with  full  compensation 
for  any  want  of  entire  performance.* 

'  Flight  V.  BoUand,  4  Busa.,  298;  Hargrave  v.  Hargrave, 
12  Peaio.y  411;  Peto  v,  Brighton,  fta,  RaQw.  Ca,  1 
Emn.  dt  Mil,  468;  Pickering  «.  Bp.  of  Ely,  2  F.  A 
CML  Oh.,  M». 

*8ee  Dyer  v.  Hargrave,  10  Ves.,  406 ;  Shaddeton  «.  Sut- 
diffia,  I  De  Chadt  Snu,  609. 


Distinction 
between 
real  and 
personal 
property. 


S  1890.  It  is  to  be  presumed  that  the  breach  of  an 
agreement  to  transfer  real  property  cannot  be  ade- 
quately relieved  by  pecuniary  compensation,  and 
that  the  breach  of  an  agreement  to  transfer  personal 
property  can  be  thus  relieved. 

This  rule  seems  to  be  the  one  upon  whidi  the  ooaria 
have  generally,  if  not  uniformly,  acted.    There  are  eo 


OF  THB  STATE  OF  NEW  YORK.  S9& 

few  OW08  in  which  a  refatid  to  oonvej  land  can  be 
^equatdy  cooopenaated  by  damages,  that  it  U.uau^y 
stated  in  broad  tenns  that  specific  performance. can 
always  be  required  in  respect  to  contracts  for  the  sale 
of  kod,  but  tkis  is  iii>f  strtotly  wnwiL 

S  1891.  A  party,  who  has  signed  a  written  contract,  contrmct 
may  be  compelled  specifically  to  perform  it,  though  oj«  p^y 
the  other  party  has  not  signed  it,  if  the  latter  has  ^  SJhSSf* 
performed,  or  offers  to  perform  it  on  his  part,  and  the 
case  is  otherwise  proper  for  enforcing  specific  per- 
formance. 

Story  Eq,  Jur,,  §  736  o;  Woodward  v.  Harris,  3  San4f^ 
272;  Matter  of  Huntex^  1  IJdw.  1;  Clason  v.  Bailej, 
14  John8,j  484;  McCrea  v.  Purmort,  16  Wend.,  460; 
Ormond  v.  Anderson,  2  BdU  A  B.,  370;  Western  v. 
Russell,  3  Ves.d:  B^  192. 

S  1892.  A  contract  otherwise  proper  to  be  sped-  Liquidation 
flcally  enforced,   may  be  thus  enforced,  though  a  ^^l^^^^^ 
penalty^  is  imposed,  or  the  damages  are  liquidated*  fo"nance. 
for  its  breach,  and  the  party  in  default  is  willing  to 
pay  the  same. 

^  Sk^  Ei.  Jiir.,  §g  716,  761 ;  Logan  v.  Wienholt,  1  CL  A 
jR,  611;  7  Biigh  [N,  5.],  1,  49 ;  Dewey  v.  Watson,  1 
Gri^f,  414 ;  Plunkett  v.  Meih.  Ch.,  Ac.,  3  Gusk^  666 ; 
Ensign  v.  Kellogg,  4  Pkk,y  1 ;  Ghilliner  v.  Chilliner, 
2  Ve$^  628 ;  Howard  v.  Hopkyns,  2  AQc,  321 ;  see 
Fisher  v,  Shaw,  42  Jfe.,  38. 

*HuU  V.  BturdlTant)  46  Me,,  34;  Hooker  v.  Fynchon, 
8  Gray,  660;  see  Coles  v.  Sims,  6  De  O.,  M.  <fir  (?.,  9; 
Giles  V.  Hart,  6  Jut,  \N,  8\  1381 ;  NichoUs  v. 
Stretton,  7  jBoav.,  42.  This  point  was  involved  in 
Yiele  v.  Troy  k  Boston  B.  R.,  20  N.  7!,  184. 


§  1893.  The  following  obligations  cannot  be  speci-  what 


omr 


flcally  enforced :  S&caiiy^ 

1.  An  obligation  to  render  personal  service,^  or  to 
employ  another  therein ;' 

2.  An  agreement  to  marry  or  live  with  another; 

3.  An  agreement  to  submit  a  controversy  to  arbi- 
tration ;' 

4.  An  agreement  to  perform  an  act,  which  the  party 
has  not  power  lawfully  to  perform  when  required  to 
do  so  ;* 
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5.  An  agreement  to  proeure  the  act  or  consent  of 
the  wife  of  the  contracting  party,  or  of  any  oth^ 
third  person  f  or, 

6.  An  agreement,  the  terms  of  which  are  not  suffi- 
ciently certain  to  make  the  precise  act  which  is  to  be 
done,  clearly  ascertainable.^ 

'  Hamblia  v.  Dinneford,  2  Edw^  529 ;  Sanquirioo  v.  Bene- 
detti,  1  Barh,^  316;  Clarke  v.  Price,  2  WOa.  Ch., 
157 ;  Bee  Lumley  v.  Wagner,  1  DeQ^M.  &  G.,  604; 
Fredericka  «.  Mayer,  1  Boaw.,  227. 

*  Hckering  v,  Bp.  of  Ely,  2  T.  <k  OoH  GJl,  249;   oom- 

pare  Ball  v.  Cogga,  1  Bro.  P.  C7.,  140. 

•  Story  Eq,  Jv/r.^  §  1457  ;   Greason  v.  Keteltas,  17  iT.  F, 

491;  Toby  v.  Bristol,  3  Storyy  800;  Gouriay  v. 
Somerset,  19  Fe5.,  431 ;  Street  v.  Rigby,  6  %d^  815; 
Mltcliell  V.  Harris,  2  id,,  131;  4  Bn,  C,  C,  312; 
Agar  V,  Macklew,  2  Svm,  <l^  iSl,  418 ;  Crawshay  v. 
OoUina,  1  SwamL,  40 ;  Kill  v.  HoUJater,  1  WUs,  Ch^ 
129;  see  South  Wales  Raflw.  Go.  v,  Wythea,  ft 
D6  0.,3CA  0.,  880. 
Barlow  v.  Scott,  24  N,  F,  40 ;  Hatch  v.  Cobb,  4  JoAm. 
Oh^  559 ;  Kempshall  v.  Stone,  6  td,  193 ;  Moras  v. 
Elmendorf,  1 1  Paige,  277 ;  see  Stevenson  v.  Baxton, 
16  Abb.  iV.,  352 ;  37  Barb,,  9.  This  want  of  power 
is  to  be  carefblly  distinguished  from  impassibility  of 
performance.  Thus  a  vendor  is  not  to  be  compelled 
to  convey  a  thing  whidi  he  does  not  own,  even 
Ihough  he  did  own  it  when  he  entered  into  the  con- 
tract (Id.),  whereas  this  is  no  defense  to  an  action 
for  damages,  since  money  would  purchase  the  thing, 
and  if  an  exorbitant  amount  is  necessary,  that  was 
for  the  vendor  to  consider  when  he  made  the  con- 
tract 

And  the  act  required  to  be  done  must  be  lawAil 
for  the  person  required  to  do  it  (Harnett  v,  Yeilding, 
2  ScKdh  Lef.,  549,  554;  Wood  v.  Griffith,  1  SwmaLt 
65;  Sears  v.  Boston,  16  Pick.,  357;  Ordtr.  Koel,  6 
JladcL,  438).  A  trustee  cannot  be  compelled  to 
commit  a  breach  of  trust  (White  v,  Cuddon,  8  CL 
A  T.,  766 ;  Bellringer  v.  Blagrave,  1  Dt  Gex  db  <S^., 
63 ;  Bridger  v.  Rice,  1  Jac,  A  W^  74;  Mortlock  v. 
BulJer,  10  Ves.,  292). 

Though  the  party  required  to  perform  *had  not 
'  power  to  do  so  when  the '  contract  was  made,  this  is 
immaterial,  if  he  has  such  power  when  the  jud|^ 
ment  is  rendered  (Allerton  v.  Johnson,  3  Sandf.  6%., 
72),  or  wOl  be  able  to  perform  by  the  time  that  he 
Is  lequared  by  the  judgment  to  perfbrm  (see  Cktj  «. 
Rufford,  b  De  OtxA  S.,  768). 
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*  ThiB  aectioD,  so  far  as  it  relates  to  the  wife  of  the  partj, 

is  intended  to  OTermle  the  contrary  decisions  in 
England  (Hall  v.  Hardj,  3  P,  Wrru.^  189 ;  see  Emery 
9.  Wase,  8  Vb$.,  614;  Maitin  v.  Mitchell,  2  Jac  ilk 
W.1  426;  Downs  V.  Oollins,  6  Hare,  437;  Morris  v. 
Stephenson,  7  Ves^  474),  and  to  adopt  the  views  of 
Jndge  Story  {Eq.  Jur.,  §g  7^1-735),  and  the  inti- 
stated  Yiews  or  wishes  of  the  other  eminent  judges 
upon  this  question  (see  by  Eldon,  C^  Emery  v. 
Wase,  8  Vet,  514 ;  by  Albzandxr,  B.,  Frederick  v. 
Ck>zwell,  3  Jott.  dk  J.,  614;  by  Mansfield,  J.,  Dayis 
V,  Jones,  4  Bob.  <fe  PuL,  3^67 ;  Howell  v.  George,  1 
Madd.,  9).  As  to  any  other  person  than  the  wife, 
there  is  no  question  (see  Thombury  v.  Bevill,  1  You, 
di  a  CK,  664X 

*  Johnson  v.  Conger,  14  AVb.  iV.,  196 ;  DufBeld  v.  Whit- 

lock,  26  Wend.,  66 ;  Piioe  v.  Griffith,  \  De  0.,  M.  A 
(?.,  80;  Morgan  V.  Milman,  3  td,  24;  Taylor  v.  Port- 
ington,  7  td,  328;  South  Wales  Railw.  Co.  v. 
Wy thes,  6  id,  880 ;  Harnett  v.  YeUding,  2  Sck,  db 
Jdf^  549;  Colaon  v,  Thompson,  2  WheaL,  336; 
Boston  ft  Me.  B.  a.  V.  Baboock,  3  Outh.,  228 ;  Soles 
9.  Hickman,  20  Pann.  SL,  180;  Dodd  v,  Seymour,  21 
Cbfm.,  476. 

§  1894.  Specific  performance  cannot  be  enforced  what  par. 
against  a  party  to  a  contract,  in  any  of  the  following  ^^^^ 

AttoAfl  •  perfomL 

1.  K  he  has  not  received  an  adequate  considera- 
tion  for  the  oon  tract  ;^ 

2.  K  it  is  not,  as  to  him,  just  and  reasonable  ;* 

3.  If  his  assent  was  obtained  by  the  misrepre- 
Bentation,^  concealment,^  circumvention,*  or  unfair 
practices^  of  any  party  to  whom  performance  would 
become  due  under  the  contract,'  or  by  any  promise 
of  such  party,  which  has  not  been  substantially  ful- 
filled,^ or, 

4.  If  his  assent  was  given  under  the  influence  of 
mistake,^  misapprehension,'^  or  surprise,'^  except  that 
where  the  contract  provides  for  compensation  in  case 
of  mistake,  a  mistake  within  the  scope  of  such  pro- 
vision may  be  compensated  for,  and  the  contract 
specifically  enforced  in  other  respects,  if  proper  to  be 
so  enforced. 
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'  This  rule  was  expressly  a^i^^^S^  u^n  full  oonsiden- 
tkxn,  by  ChimoeUor  Ksnt,  in  Seymour  v.  De  Lancej 
(6  Jbhma,  GK,  222^  and  sustoiiied  by  Sayaqi^  a  J^ 
and  nine  senators  on  appeal  (3  Oow^  445)  on  a  point 
to  whioh  such  a  dedsion  was  essential,  while  it  was 
ttdmittod  by  the  senator  who  delivered  the  opiuloa 
.of  the  fourteen  who  voted  for  reversal  It  was  also 
re^aiBrmed  in  Blocum  v.  Closson,  1  How.  App.  Oas^ 
706,  761,  768 ;  and  is  expressly  adjudged  in  Falcke 
V.  Gk«7,  4  'Drewry^  651.  To  the  same  effect  are 
OlitheraJl  v.  Ogilvie,  1  Desa.  Eq.,  257 ;  Day  v.  New- 
man, 2  Oo»  OK.^  77;  White  o.  Damon,  7  Ves^  SO; 
Heathcote  v.  Paignon,  2  Bro,  C.  CI,  167.  But  com- 
pare Oalla^^an  v.  Oallaghan,  S  CL  A  F^  374,  401 ; 
4  Ir,  JS^.,  441;  Prebble  v,  Boghurst,  1  SwomuL^ 
329;  Coles  v.  Trecothick,  9  Vu.^  246;  Collier  9. 
Brown,  1  Oox  Oh.,  426 

There  is  no  doubt  that  the  contract  must  have  at 
least  a  meritorious  consideration  (Mintum  «.  Sey- 
mour, 4  Johiia.  Ch.y  497 ;  Woodcock  v.  Bennet,  1 
Obw.,  711 ;  Acker  v.  Phoenix,  4  PaAg%  305 ;  Hayes 
9.  Eershow,  1  Sa^.  OK,  258.) 

*  Beynour  e.  De  Idinoey,  3  Gw.,  445 ;  6  Johns.  Oh^  222  *. 

Slocum  V.  Closson,  1  How,  App.  Oas^  705,  751, 
Brashier  v.  Gratz,  6  Wheat,^  528 ;  Harnett  v.  Yeild- 
ing,  2  iSb^  <£;  Ze/.,  649 ;  Lynch  v.  Bischofi^  15  ilU. 
iV.,  357  n. ;  see  Denne  v.  Light,  ^  De  0,^  iL  ±  0^ 
774. 

There  is  no  reason  for  refusing  a  specific  perfona- 
ance  infcmor  of  the  party  as  to  whom  the  contract 
is  oppressive. 
'  An  innocent  misrepresentation  is  geod  cause  for  rafiis-. 
i])g  a  8peci|ic  performance  (Best  v.  Stow,  2  Stm^, 
Oh.,  296 ;  Clermont  v.  Tasburgh,  1  Joe.  A  W^  112 ; 
Cadman  «.  Herner,  18  Ves^  10;  see  Drysdale  w. 
Mace,  5  De  0.,  M.  A  O.,  103) ;  much  more  a  repre- 
sentation known  to  be  false^  though  not  made  with  a 
fraiididfint  Intomt  (Price  v.  Maoauliiy,  %  IM  G^  M, 
<ft  a,  139). 

*  Shirley  v.  Stratton,  1  Bro.  0.  0,,  440. 

*  Phillips  V.  Duke  of  Bucks,  1  Fem.,  227. 

*  O'Bourke  v.  Percival,  2  BaU  ^  ^.,  62;  see  Ussod  9. 

Armitage,  13  F<».,  37. 

*  It  is  presumed  that  the  use  of  artifice  by  a  third  person 

would  not  prevent  a  speelfio  enfbrcement  of  tbs 
COD  tract,  unless  it  produced  a  mistake  or  misappte- 
heusion  in  the  mind  of  the  party  required  to  per- 
form; as  to  which,  see  the  next  section. 

*  ICyers  v.  Watson,  1  8im.  [K  &\  528. 

*  Coles  V,  Bowne,  10  PaiQe,  526;  Schmidt  v.  Jivingitoii» 

3  Edw.,  213 ;  Melius  v.  Freeman,  2  Keen^  25;  Web- 
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8ter  V.  Gect],  80  Beoo.,  62;  compare  Swaisland  «. 

Dear&ley,  29  ifeen;.,  430. 
"  Hamihon  v.  Ghrant,  1  BUgh  [H  &],  694;  8  IMfw,  33; 

Rioketts  v.  Bell,  I  JhOezA  8.,  346. 
"  See  Seyraour  tr.  De  Lanoey,  8  Obf^.,  446 ;  Mathews  v. 

Terwilliger,  3  Barb.y  60. 

SS 1895.  Speeifie  perfonnanoe  cannot  be  enforced  in  Whatpar* 

^  r  IT  tie*  cannot 

foyolr  df  a  pairty  who  has  not  fnlly  and  fairly  per^  Jj"^®/,^^ 
formed  atl  the  conditions  precedent  on  his  part  to  the  JS^^,}^**^®*' 
obligation  of  the  other  party,^  except  where  his  fail- 
ure to  perform  is  only  partial,  and  either  entirely  im- 
material,' or  capable  of  being  fully  compensated;' 
in  which  case  specific  perfomiahce  may  be  com- 
pelled, upon  full  comi)ensation  being  made  for  the 
default. 

'  story  Si,  /itr.,  g  786,  771 ;  Wattv.  Rogers,  2^&&.iV., 
261 ;  Jones  V.  Lynda,  1  Paige,  301 ;  Haight  v.  Child, 
34  Barb.,  186. 
'  *  Thus  the  existence  of  a  peppercorn  rent  on  land  sold  ai 
clear  of  incumbranoe  (Winne  «.  Reynolds,  6  Paig% 
407;  see  Ten  Broedc  v^  Livingston,  1  JdhM,  Ch^ 
357),  or  the  liability  of  an  estate  to  let  in  future 
children  of  a  person  who  could  not  possibly  give 
birth  to  a  child  (Miller  v.  Macomb,  26  Wend,,  229; 
9  Paigt,  266),  may  be  disregarded. 

•  Viele  V.  Troy  k  Boston  R.  R.  Co.,  20  K  Z,  184;  Kmg 
17.  Bardeau,  6  Johns.  Ch,,  88;  Winne  v.  Reynolds,  6 
Paige,  407 ;  Guynet  v.  Mantel,  4  Duer,  86 ;  Olute  v. 
Robison,  2  Johns.,  595,  614.  Failure  of  title  to  209 
acres  out  ctf  698,  Was  held  too  great  to  be  compen- 
sated (Jackson  v.  Ligon,  3  Z^h,  161).  And  in 
gwan^  the  defect  of  performanoe  must  not  be  gross 
(Shackleton  o.  Sutliffe,  1  De  Gex  db  S.,  609;  Peers 
V.  Lambert  7  Becm.,  646),  nor  can  a  thing  of  a  dif- 
ferent 4peeiea  from  that  agreed  upon,  be  offered  in 
satisfaction,  even  if  iia  maiicet  value  is  the  same 
(Madeley  V.  Booth,  2  De  GezA  S.,  718;  Drewe  v» 
Oorp,  9  Ves.,  368 ;  Halsey  v.  Grant,  13  tdL,  77 ;  Roy 
VL  WilUiik,  4  Sandf.  Oh.,  526;  O^ier  v,  Jenkins, 
Totmge,  295).  Nor  can  a  different  parcel  of  ground 
be  substituted  for  one  agreed  upon  (Morss  v.  Ehnen- 
dorf,  11  Paige,  277). 

S 1896.  Specific  performauee  cannot  be  compelled,  specific  pei 
when  it  would  operate  more  harshly  npon  the  party  m>u^^ 
reqaired  to  paform,  than  its  refusal  would  operate  ^^^^ 
upon  the  party  seeking  it.  ^"^  ^' 
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Webb  V,  London  k  Portsmoutk  Railw.  Co.,  3  De  G^  M. 
db  a,  621;  rev'g  &  C,  9  Bare,  129;  Wedgwood  t 
Adama,  6  Beav.,  600.  Thus,  except  under  special  ci^ 
oumBtances,  a  party  will  not  be  compelled  to  do  an  act 
Bubjecting  him  to  a  forfeiture  (Peacock  v.  Penaon,  II 
Beav.,  365). 

^mi/m^  S  1897.  An  agreement  for  the  sale  of  property  can- 
whi^hM  n?  ^o*  ^  specifically  enforced  in  favor  of  a  seller  who 
^^^®*  cannot  give  to  the  buyer  a  title  free  from  reasonable 


Belief 
affalnet  par- 
tiee  claim- 
ing nnder 
person 
Donnd  to 
perform. 


doubt. 


Sykes  v.  Sheard,  9  Jur.  [N.  S.],  1262 ;  Stapteton  v,  Scott, 
16  Ves.,  272. 


S  1898.  Whenever  an  obligation  in  respect  to  real 
property  would  be  specifically  enforced  against  a 
particular  person,  it  may  be  in  like  manner  enforced 
against  any  other  person  claiming  under  him  by  a 
title  created  subsequently  to  the  obligation,  except  a 
purchaser  or  incumbrancer  in  good  faith  and  for  value, 
and  except  also,  that  any  such  person  may  exonerate 
himself  by  conveying  all  his  estate  to  the  person 
entitled  to  enforce  the  obligation. 

story  Eq.  Jur.,  §788;  Champion  v.  Brown,  6  Johns,  Ck, 
398;  Daniels  V.  Davison,  16  Fe«.,  249;  17  td,  433; 
Taylor  v.  Stlbbert,  2  icL,  437 ;  Atcherly  v.  Vemon,  10 
Mod.f  618. 


ARTICLE  IV. 


BBVISION  OF  COVTBACrrB. 


When  con- 
tract may 
be  revised. 


fiwmov  1899.  When  contract  may  be  revised. 

1900.  Presumption  as  to  intent  of  partiee. 

1901.  Principles  of  revision. 

1902.  Enforcement  of  revised  contract 

§  1899.  When  through  fraud,^  or  a  mutual  mistake 
of  the  parties,'  or  a  mistake  of  one  party,  which  the 
other  at  the  time  knew  or  suspected,^  a  written  con- 
tract does  not  truly  express  the  intention  of  the 
parties,*  it  may  be  revised  on  the  aiipllcation  of  a 
party  aggrieved,*  so  as  to  express  that  intention,*  so 
far  as  it  can  be  done  without  prejudice  to  rights 
acquired  by  third  persons,  in  good  faith''  and  for  value.* 
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'De  Pejster  v.  Hasbrouck,  11  iT.  7.,  682;  Wiswall  v. 

Hftil,  3  Paige,  313. 
JohoBon  V.  Taber,  10  N.  F.,  319;  Bartlett  v.  Judd,  21 
ioL,  200;  Haire  v.  Baker,  5  id.,  357;  Gillespie  v. 
Moon,  2  Johns.  Ch.,  586;  Keisselbrack  v.  Livingston, 
4  id.,  144;  Yoorheea  o.  De  Meyer,  3  Barb.,  37; 
Kewoomb  v.  Eeteltaa,  19  id.,  608;  Manj  v.  fieek- 
num  Iron  Co.,  9  Paige,  188 ;  see  N.  Y.  Ice  Oo.  v. 
Northwestern  Ins.  Oo^  23  N.  7.,  357  ;  12  Abb.  iV., 
414;  Gates  v.  Green,  4  Paige,  355;  De  Riemer  v. 
Cantillon,  4  Johns.  Ch.,  85;  Townshend  v.  Stang- 
room,  6  Ves.,  332 ;  Henkle  v.  Bojal  Assur.  Co.,  1  id., 
317 ;  Bradford  v.  tJmon  Bank,  13  Bow,  [U.  S.]f  66  ; 
,Story  Eq.  Jur.,  §§  155  to  161. 

'The  misapprehension  of  one  party  to  a  contract,  if 
neither  known  nor  suspected  bj  the  other,  is  not 
sufficient  to  warrant  a  remion  of  the  contract 
(Wright  v.  Goff,  22  Beav.,  207 ;  Metropolitan  Co.  Sa 
V.  Brown,  26  id.,  454 ;  Bradford  v.  Romney,  30  id,, 
431;  Mortimer  v*  Shortall,  2  Dr.  it  War.,  363;  1 
Con.  dh  L.,  417 ;  Diman  v.  Proyidence,  Ac.,  B.  B. 
Co.,  5  i2L  /.,  130.) 

*  If  the  instrument  expresses  the  intention  of  the  parties, 

it  cannot  be  altered,  even  though  that  intention  can- 
not be  carried  into  effect  (Leavitt  v.  Palmer,  3  N, 
7,,  19).  But  an  instrument  which  was  drawn  up 
under  a  mistake  as  to  its  legal  effect,  has  been  re- 
vised (Walker  v.  Armstrong,  %  DeO.,  M.  A  O.,  531). 

*  See  notes  to  section  1903. 

*  This  is  all  that  can  be  taken  into  consideration.    The 

court  cannot  add  clauses  which  the  parties  did  not 
inteud  to  insert^  even  though  they  may  be  necessary 
to  make  the  contract  fair  and  effective  (Thompson- 
ville  Scale  Mfg.  Co.  v.  Osgood,  26  Ooim,,  16 ;  Hunt 
V.  Rousmaniere,  1  Peters,  I;  8  WAeot,  174;  see 
Betts  V.  Grener,  31  Ala.,  219.) 
"*  A  purchaser  with  notice  of  the  mistake  is  not  protected 
(Gouverueur  v.  Titus,  6  Paige,  347 ;  aff 'g  S.  C,  1 
Edw.,  477). 

*  See  Le  Roy  t;.  Piatt,  4  Paige,  77 ;  Story  Eg.  Jur.,  §  166. 

S  1900.  For  the  purpose  of  revising  a  contract,  it  Prwump- 
mast  be  presumed  that  all  the  parties  thereto  intended  ^^t  of 
to  make  an  equitable  and  conscientious  agreement. 

§  1901.  In  revising  a  written  instrument,  the  court  J/|;5J5}S^ 
may  inquire  what  the  instrument  was  intended  to 
mean,  and  what  were  intended  to  be  its  legal  conse- 
quences, and  is  not  confined  to  the  inquiry  what  the 
language  of  the  instrument  was  intended  to  be. 
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Enforce- 
ment of 
reylBed  con- 
tract. 


This  is  ooDtrsiy  to  the  rule  generallj  acknowledged  \h 
the  United  States  (see  3  jV:  P:,  19;  23  ^:  Y^  656;  I 
Peters^  1 ;  8  Wheat.,  174),  but  is  sanctioned  hj  a  recent 
Bnglish  dedsion  (Walker  v.  Armstrong,  S  De  G^  KA 
C,  531). 

2  1902.  A  contract  may  be  first  revised,  and  then 
specifically  enforced. 

Gillespie  v.  Moon,  2  Johns.  Gh,,  585;  Keisselbrack  «l 
Livingston,  4  id,  144;  Bouck  v.  Wilber,  uL,  405. 


ARTICLE  V. 


RESCISSION    OF   COITrRACIS. 


When  re- 
tclssion 
may  be 
a^Jadged. 


Sionoir  1903.  When  rescission  may  be  adjudged. 
1904.  Rescission  for  mistake. 
1906.  Court  may  require  party  rescinding  to  do  equity. 

S  1903.  The  rescission  of  a  written  contract  may  be 
adjudged,^  on  the  application  of  a  party  aggrieved  :• 

1.  In  any  of  the  cases  mentioned  in  section  839;^  or, 

2.  Where  the  contract  is  unlawful,  for  causes  not 
apparent  upon  its  face/  and  the  parties  were  not 
equally  in  fault  f  or, 

3.  When  the  public  interest  will  be  prejudiced  by 
permitting  it  to  stand. 

*  It  will  be  observed  that  this  section  provides  only  for  a 

judgment  of  rescission,  without  cancellation.  Its  scope 
is  therefore  properly  broader  than  it  would  be  in  the 
latter  case.  It  may  be  desirable  to  have  a  condusive 
adjudication  upon  the  validity  of  a  contract,  in  cases 
where  there  is  not  sufficient  ground  for  fiirther  inte^ 
ference.  The  discretion  of  the  court  as  to  the  costs  is  a 
sufficient  check  upon  frivolous  actions  of  this  nature. 

*  Only  the  injured  party,  or  those  daiming  under  him. 

can  impeach  a  contract  on  account  of  his  want  of 
consent  (Jackson  v.  Eaton,  20  Jeikns,^  4t8)k  Of 
course  a  party  committing  a  fraud  cannot  have  the 
contract  set  aside  on  that  ground. 
'  Ainong  a  great  number  of  cases  In  whidi  cxmtraots 
have  been  set  aside,  on  grounds  mentioned  in 
section  839,  the  following  may  be  especiaUy  referred 
to.  Cases  of  executory  contracts ;  Belknap  v.  Sealey 
14  ^  r.,  143;  Rosevelt  v.  Fulton,  2  Cm.,  129;  aff'g 
S.  C,  6  Johns.  Ch.,  174;  Bowes  v.  Heaps,  3  Fa.  A 
R,  117;  Broun  v.  Kennedy,  9  Jwr.  [N.  8\  11€8; 
Beasley  v.  Magrath,  2  Sch,  A  Z^i  ^1 1  Kartin  w 
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Mitchell,  2  Jqa.  &W.,A\Z\  Jones  v.  Thomas,  2  Foik 
<fe  OoVi  Ch.^  498 ;  Aroher  v.  Hudson,  7  Beav^  651 ; 
aff^d,  16  L.  J.  [CK],  211.  Cases  of  executed  con- 
tracts, audi  as  grants,  settlements,  deeds,  &o. ;  Sears 
ff.  Shafer,  6  K  F.,  268;  Brock  v.  Barnes,  40  Barb., 
621 ;  Bergen  v.  Udall,  31  id.,  9 ;  Collins  v.  Hare,  2 
Bligh  [K  flf.],  106;  Nottidge  v.  Prince,  2  (?#.,  246; 
Bury  V.  Oppenhelm,  26  Beav.,  594. 

In  cases  of  mistake,  it  is  not  essential  that  the 
mistake  should  be  mutual,  or  that  the  misapprehen- 
sion of  one  partj  should  foe  known  to  the  other,  in 
order  to  warrant  a  judgment  of  rescission,  as  in  the 
ease  of  a  revision  (Scholefleld  v.  Templer,  K  R.  V, 
Jofme^  L55 ;  see  Mortimer  p.  Shortall,  2  Dr,  A  War^ 
363 ;  1  Om.  <fc  i.,  417). 

*  Simpson  v.  Howden,  3  AfyL  A  O.,  99 ;  Gray  v.  Mathia^ 

5  Yes.,  286;  Bromley  v.  Holland,  7  ii.,  16;  see  Scott  v. 
OnderdoDk,  14^.  7.,  9;  Ward  v,  Dewey,  16  id,  519; 
GQXtf.Clinv2id,  118;  Piersall  v.  Elliott,  6  Pe^«,  96. 

*  Where  the  parties  are  equally  in  fault,  neither  can  ob- 

tain relief  (Harrington  v,  Bigelow,  11  Paige^  349; 
Woodwoith  V.  Janes,  2  JohaM.  Oaa.^  417 ;  Moore  v. 
liyiageton,  28  Bcr&.,  543;  CSiamberlain  v.  Barnes, 
26  idLy  160 ;  Morgan  o.  Chamberlain,  id.,  163 ;  Gkde 
r.  Gale,  Id  td,  249;  Mosely  v.  Mosely,  15  K  7., 
334;  Crocker  o.  Qrocker,  17  Bow»  iV.,  504;  Bolt  v, 
Bogers,  a  Paige,  154;  Manny  v.  Philips,  1  id.,  472). 
But  where  an  attorney  induced  a  client  to  transfer 
property  to  hdin,  for  the  purpose  of  defrauding  the 
cUent's  creditors,  it  was  held  that,  the  parties  not 
being  e^uotiy  in  Cuilt,  the  dient  could  have  the  deed 
set  aside  (Ford  v.  Harrington,  16  N.  7,  285),  and 
the  same  rule  was  applied  to  the  case  of  a  confiden- 
tial and  legal  adviser,  who  was  not.  an  admitted 
lawyer  (Freelove  v.  Cole,  41  Bwrb.,  318). 

S  1904  Rescission  cannot  be  adjudged  for  mere  BesciNion 

*'  I     formiitake, 

mistake,  unless  the  party  against  whom  it  is  ad- 
judged can  be  restored  to  substantially  the  same 
position  as  if  the  contract  had  not  been  made. 

§  1905,  On  adjudging  the  rescission  of  a  contract,  oonrtmay 
for  any  other  cause  than  usury ,^  the  court  may  require  gj|jf„a,„- 
the  party  to  whom  such  relief  is  granted  to  make  any  ^^^  ^^^ 
compensation  to  the  other  which  justice  may  require.* 

'  Laws  1837,  ck,  430 ;  and  see  section- 976. 

^  Story  Eq.  Jur.,  §  696;  Holbrook  v.  Sharpey,  19  Ves., 

131;  Bromley  v.  Holland,  5  Vea.,  618;  7  id,  3,  16; 

Byne  v.  Vivian,  5  id.,  606 ;  Byne  t;.  Potter,  id,  609 ; 

see  Harding  V.  Handy,  11  Wheat.,  103,  125 


598  THE  CIVIL  CODE 

ARTICLE  VI. 

CANCSLLATIOir  OF  IKSTBUM1B1«TB* 

SionON  1906.  When  canoeliatioD  maj  be  ordered. 

1907.  lAStrument  obTiouslj  void. 

1908.  Canoellatiou  in  part. 

iSJSS^  S  1906.  A  written  instrament,  in  respect  to  which 
oSend.  there  is  a  reasonable  apprehension  that  if  left  out- 
standing it  may  cause  serious  injury^  to  a  person 
against  whom  it  is  void^  or  voidable,^  may,  upon  his 
application,^  be  so  adjudged,  and  ordered  to  be  de- 
livered up  or  canceled. 

*This  ia  the  principle  which  seems  to  goyem  the  nnmer- 
ouB  and  somewhat  conflicting  decisions  upon  the 
cancellation  of  instruments  (see  Field  v,  Holbrook,  6 
Duer,  697  ;  14  How,  iV.,  403 ;  Ward  v.  Dewey,  16  N. 
T,,  519;  Scott  v.  Onderdonk,  14  id.,  9;  Oox  v.  Gift,' 
2  ^,  118 ;  Williams  v,  Ayrault,  31  Barb^  364;  Ham- 
ilton V.  Cummings.  1  Johns,  (7A.,  617).  The  dif&culty 
arises  in  its  application.  Compare  the  foregoing 
cases,  and  see  also  Thornton  v.  Knight,  16  Amk,  609 ; 
Threlfallv.  Lunt,  7  id.,  627. 

*  Thus  a  deed  of  land  sold  under  a  void  official  sale  (Graft 
V.  Merrill,  14  N,  F.,  456  ;  Scott  v.  Onderdonk,  ui,  9; 
Lounsbury  tf.  Purdy,  18  3^  F,  515;  16  Bctrb,,  376; 
Tisdale  v.  Jones,  38  Barb.,  523 ;  Cook  v.  Newman,  8 
Haw,  iV.,  623 ;  Radcliff  v.  Rowley,  2  Barb.  Ch,,  2Z\ 
a  forged  deed  (Peake  v.  Highfleld,  1  Buas^  569; 
Seocombe  v.  Fitzgerald,  id.y  561 ;  see  Bp.  of  Winches- 
ter V.  Tournier,  2  Ves.  Sr.,  446),  or  one  fraudulently 
altered  (Bushuell  i;.  Harford,  4  Johns.  Ch.,  30 IX  or  a 
lease  given  immediately  after  the  sale  of  land  by  the 
lessor,  and  dated  of  a  prior  day  (Pierce  v.  Webb^  3 
Bro,  C.  C,f  16X  may  be  canceled 
A  deed  may  be  canceled,  or  its  surrender  compelled,  on 
the  application  of  a  party  whose  signature  was  ob- 
tained by  fraud  (Ogilvie  v,  Jeaffreson,  2  Gifif  353 ; 
Vorley  v,  Cooke,  1  id.,  230;  Brent  v.  Brent,  10  !«.  / 
[Ch.1  84 ;  Fenn  ^.  Craig,  H  Tou,  A  OolL  Bil,  216),  or 
by  mistake  (Willan  v.  Willan,  16  Vea.,  72 ;  UaderhiU 
V.  Horwood,  10  id.,  200;  14  id.,  28^  and  so  in  the 
case  of  a  usurious  mortgage  (Williams  v,  Ayrault^  31 
Barh.^  364;  Hartsou  v.  Davenport,  2  Boerh.  CfL,  77). 

*Thi8  relief  can  be  granted  only  upon  the  application  of 
a  party  directly  interested.  Thus,  a  grantor  who  has 
no  longer  any  interest  in  the  land,  though  he  has 
eovenauted  with  his  grantee  to  procure  Uie  discharge 
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of  an  apparent  lien,  cannot  ane  for  its  cancellation 
(Townaend  v.  Goelet,  1 1  Abb,  fV.,  187). 

But  it  ia  not  essential  that  the  applicant's  title 
should  be  indefeasible  (Graft  v.  Merrill,  14  K  JI, 
456),  nor  that  he  should  have  the  right  to  immediate 
posaeaaion  (Wright  v.  Miller  8  ^.  K,  9 ;  rev'g  S.  C., 
4  Barb.,  600;  and  aff 'g  S.  a,  1  aani^.  Oh^  103). 

5  1907,  An  instniment,  the  iuvalidity  of  which  is  inatrameiit 
apparent  upon  it-s  face,^  or  upon  the  face  of  another  ^^^^ 
instrument  which  is  necessary  to  the  use  of  the 
former  in  evidence,^  is  not  to  be  deemed  capable 
of  causing  injury  within  the  provisions  of  the  last 
section. 

■ 

*  Hotchkiss  «.  Elting,  36  Barh.^  38 ;  Heywood  v.  Buffalo^ 

14  N,  r.,  &34. 

•  Ward  «.  Dewey,  16  K,  T,  619  j  CJox  v.  Clift,  2  «1,  118; 

3  Barb.,  481;  Van  Doren  v.  Mayor  of  N.  T.,  9 
Faige,  388 ;  see  Mayor  of  Brooklyn  v.  Meserole,  26 
Wend.,  132.  But  compare  Bromley  v.  Smith,  7  Fes., 
3,  21.  This  exception  does  not  extend  to  instru- 
ments which  require  oral  evidence  only  to  establish 
them  (see  cases  cited  under  last  aectiouX  and  if  an 
instrument  is  presumptive  evidence  of  the  truth  of 
its  contents,  relief  should  be  granted  against  it,  even 
though  its  untruth  could  be  clearly  proved  (Scott «. 
Onderdonk,  14  K  T.,  9). 

S  1908.  Where  an  instrument  is  evidence  of  differ-  oanceiia- 

tion  in  pai^ 

ent  rights  or  obligations,  it  may  be  canceled  in  part, 
and  allowed  to  stand  for  the  residue. 

Thus  an  indorser  of  a  bill  may  be  entitled  to  have  hia 
indorsement  canceled,  in  a  case  which  would  not  en- 
title the  drawer  to  any  relief.  And  an  instrument 
might  be  partially  valid  against  a  party  entitled  to 
cancel  it  in  part;  although  such  cases  are  doubtleai 
rare. 


CHAPTER  m. 

PKBVENTTVB  BELIEF. 

filonov  1909.  Preventive  relief,  how  granted. 

1910.  Provisional  injunctions. 

1911.  Injunction,  when  allowed. 

1912.  Injunction,  when  not  allowed. 
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Stirbow       S  ^^*^'  Preventive  relief  is  graotod  by  injanction 
BTMited.      provisional  or  final. 

Dederiok  v.  Hoysradt,  4  Sow,  iV.,  350. 


ProviBjonai      g  1910.  Provisional  injunetions  are  regulated  by 
the  OoDB  OP  OrviL  Pboobdurb. 


ii^nnctlon. 


function,       3  1911.  Except  where  otherwise  provided  by  this 
lowed.  '      Title,*  a  final  injunction  may  be  granted  to  prevent 

the  breach  of  an  obligation  existing  in  favor  of  the 

applicant : 

1.  Where  pecuniary  compensation  would  not  afford 
adequate  relief  f 

2.  Where  it  would  be  extremely  difficult  to  ascer- 
tain the  amount  of  compensation  which  would  afford 
adequate  relief;' 

3.  Where  the  restraint  is  necessary  to  prevent  a  mul- 
tiplicity of  judicial  proceedings  ;^  or,. 

4.  Where  the  obligation  arises  from  a  trust,* 

^  For  the  exoaptiona  referred  to,  see  the  next  section,  and 

section  1884. 
'  See  sections  188T  and  1S88,  and  notes;  also  Hudson  ft 

Bel  Canal  Go.  9.  K.  Y.  ft  ErieR.  B.  Co.,  9  Paige,  323. 
'  See  section^  1887  and  1888,  and  notes. 

*  New  York  ft  New  Haven  B.  R.  Co.  v,  Schuyler,  17  H 

r,  693;  7  Abb.  iV.,  41;  a  C.  again,  8  Abb.  iV, 
239;  17  Bbw.  iV.,  464;  Liyingston  9,  Tan  Ingen,  9 
/oW,  607,  670;  Mohawk  ^  Hndaon  B.  B.  Go.  v. 
Artcher,  6  Faige,  83;  see  Baldwin  v.  Buffalo,  29 
Sarb^  396;  Hejwood  «.  BuffUo,  14  IT.  T^  634 
Major,  fta,  of  Brooklyn  «.  Meeerole,  26  Wend^  132 
Groton  Turnpike  Go.  v.  Byder,  1  Jchns.  Ch^  611 
Belknap  v.  Belknap,  2  «1,  463. 

*  Merritt  v.  Thompson,  3  K  D,  SmitK,  283;  see  sections 

1887  and  1888. 

SSJS^Slf*       S  1912.  An  injunction  cannot  be  granted : 

allowed. 

1.  To  stay  a  judicial  proceeding  pending  at  the 
commencement  of  the  action  in  which  the  injunction 
is  demanded  ;^  unless  such  restraint  is  necessary  to 
prevent  a  multiplicity  of  such  i)roceedings  ;* 
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2.  To  stay  pioceedings  in  a  court  of  the  United 
States  ,-3 

3.  To  stay  preceedlDgs,  ia  another  state,  npon  a 
judgment  of  a  court  of  that  state  ;* 

4.  To  prevent  the  execution  of  a  public  statute,  by 
offices  of  the  law,  for  the  public  b^iefit  f 

5.  To  prevent  the  breach  of  a  contract,  the  per- 
Ibnnaiiee  of  which  would  not  be  specifically  enforced  ;* 

6*  To  prevent  an  iiyury  to  the  i)er8on,''  character,* 
or  personal  relations^  of  the  applicant*  not  amounting 
to  a  nuisanoe  f^  exc^t  that  in  au  action  for  divorce, 
an  injunction  may  be  granted  to  prevent  interference 
with  a  wife  or  child ; 

7.  To  prevent  the  exercise  of  a  public  or  private 
o£3ce,  in  a  lawful  manner,  by  the  person  in  posses- 
sion;^^ 

8.  To  prevent  a  legislative  act  by  a  municipal  cor- 
poration ;"  or, 

9.  Where  relief,  equally  efficacious,  can  be  obtained 
by  any  other  usual  mode  of  proceeding,*^  except  in 
case  of  breach  of  trust." 

^  So  held,  aa  to  actioiis  in  the  same  court  (Arndt  v.  Wil- 
liams, 16  ffow.  iV.,  244;  Hunt  v.  Farmers*  Loan, 
^  Co,  8  id,  416;  Dederick  v,  Hoysradt,  4  td,  360; 
Smith  n.  Am.  Li£»  In&  Ca,  Clarke^  307 ;  Lane  v, 
darkOf  id.,  309;  see  HaU  v.  Fisher,  1  Barb.  Ch.,  53); 
and  SO  as  to  actions  in  any  othttr  oourt  of  this  state 
(Orant  v.  Quick,  5  SoMff.,  612 ;  see  Bennett  v.  Leroj, 
6  JWi  iV,,  66,  166 ;  14  -ffiuft  iV.,  118),  or  of  any 
other  state  (Williams  v.  Ajrault,  31  Barb.,  364 
Burgess  V.  Smith,  2  Barb,  Ch^  276;  Mead  v.  Merritt, 
2  Pot^  402}. 

'  In  an  action  brought  to  datennine  a  single  question, 
actions  oommenoed  already,  as  well  as  others  threat- 
ened, may  be  enjoined.  This  was  determined  in 
effeot  by  the  Court  of  Appeals  in  N.  Y.  &  New 
Haven  B.  B.  Ck).  v.  Schuyler  (17  ^:  T.,  692;  7  Abb. 
i¥.,  41),  as  will  plainly  appear  by  the  statement  of 
facts  in  the  report,  though  not  by  the  opinion ;  and 
a  proTisional  ii^unction  for  this  purpose  was  after- 
wards granted  (S.  0.,  17  Eow.  Ft,,  464;  a  C.  again, 
8  Abb.  iV^  239).  In  Minor  v.  Webb  (10  Ahb.  iV., 
284),  where  a  different  opinion  was  expressed,  these 
^6 
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last  deciflioiui  were  evidentlj  not  brought  under  tha 
notice  of  the  court 

*  McKee  v.  Yoorhies,  7  Cranchf  281 ;  Mead  v.  Merritt,  3 

Pa4g^  404;  Schuyler  v.  Pelissier,   8  lUw.,   193; 
Phelaq  cr.  Smitli,  8  OaL,  621. 
«  BickneU  v.  Field,  8  Paige,  440. 

*  See  Kneedler  V.  Lane,  45  Penn,  St.,  238,  296;  Tfaomp- 

aon  V.  Corners  of  Canal  Fund,  2  Abb,  iV.,  248 ;  com- 
pare  Hartwell  v.  Armstrong,  19  Barb^  1*76. 

*  Newbery  v.  James,  2  Mertv.,  446 ;  Williams  v.  Williams, 

3  *L,  160;  see  Hamblin  v.  Dinneford,  2  Sim.,  629; 
Sanquirico  v,  Benedetti,  1  Barb^  315;  compare  Lum- 
\ey  V,  Wagner,  1  De  G.,  K  &  0.,  604. 

*  Bterman  v.  Kennedy,  16  Abb,  Pr.,  201.    Gompare,  how- 

ever, Wood  V.  Brooklyn,  14  Barb.,  426. 

*  Thus  the  publication  of  a  libel  will  not  be  restrained 

(Brandreth  v.  Lance,  8  Paige,  24). 

*  As  a  trespass  cannot  be  restrained,  it  follows  of  course 

that  an  injuiy  to  personal  relations  cannot  be. 

'•  See  Catlin  v.  Valentine,  9  Paige,  675;  Brady  v.  Weeks, 
3  Barb,  157. 

"Harttv.  Harvey,  32  Barb.,  66;  10  -466.  IV.,  321; 
Mayor,  &c,  of  N.  Y.  v.  Ckmover,  6  Abb,  iV.,  171; 
People  v.  Draper,  24  Barb,,  365;  4^66.  iV.,  333; 
People  V.  Sampson,  26  Barb,,  264;  see  Youngs  v. 
Ransom,  31  Barb,,  49;  Lewis  v,  Oliver,  4  Abb.  fV., 
121. 

"  People  t;.  Mayor,  Ac,  of  N.  Y.,  32  Barb,,  36;  10  Abb. 
iV.,  144;  People  v,  Lowber,  28  Barb.,  66;  7  Abb. 
Pr.,  168.  Gompare  People  v.  Sturtevant,  9  ^  K, 
263 ;  Davis  v.  Mayor,  Ac,  of  N.  Y.,  1  Duer,  461.  As 
it  is  not  supposable  that  any  court  would  presume 
to  issue  an  injunction  against  any  action  of  the 
legislature,  no  provision  is  made  against  it. 

**  N.  Y.  Life  Ins.  Go.  t.  Supervisors  of  N.  Y.,  4  Duer, 
193.  Thus  an  injunction  will  not  be  granted  where 
ftill  relief  can  be  obtained  by  means  of  a  writ  of 
prohibition  (Ward  v,  Kelsey,  14  Abb,  Pr.,  106),  or 
of  certiorari  (Marks  v,  Wilson,  11  Abb,  Pr,,  87; 
Hyatt  V.  Bates,  35  Barb,,  308;  Hey  wood  v.  Buffalo^ 
14  y,  7.,  534;  Mayor,  fta,  of  Brooklyn  v.  Meserole, 
26  F'^nd.  132),  or  by  filing  a  notice  of  action  pend- 
ing (Mills  V,  Mills,  21  How,  Pr.,  437 ;  Stevenson  tr. 
Fayerweather,  id.,  449 ;  Osbom  v.  Taylor,  6  Paige, 
616 ;  Waddell  v.  Brune,  4  Bctw.,  671). 

**  An  injunction  may  be  gpranted  to  prevent  a  breach  of 
trust,  even  where  sufficient  compensation  could  be 
recovered  in  damages  (Merritt  v.  Thompson,  3  £  D. 
Smith,  283;  Attorney  Gen.  v.  Aspinall,  2  MyL  A 
Or.,  613;  Wood  v.  Bowdiffb,  2  PhiBips,  382 ;  3  Btxre, 
304). 


PART  II. 

SPECIAL  BELATIONS  OF  DEBTOB  AND  CBEDITOB. 

TrriiB   I.  General  Principles. 

n.  Fraudulent  Instruments  and  Transfers, 
ni.  Assignments  for  the  Benefit  of  Oreditors. 


TITLE  I. 

QENEBAL  PRINCIPLES. 

Sionov  1913.  Who  is  a  debtor. 
1914.  Who  is  a  creditor. 
1916.  Contracts  of  debtor  are  valid. 

1916.  Payments  in  preference. 

1917.  Belative  rights  of  different  creditors. 

S  1913.  A  debtor,  within  the  meaning  of  this  Title*  who  is 
is  one  who,  by  reason  of  an  existing  obligation,  is  or 
may  become  liable  to  pay  money  to  another,  whether 
sach  liability  is  certain  or  contingent. 

Elwood  V.  DiefendoH;  6  Barb.,  398. 

S  1914.  A  creditor,  within  the  meaning  of  this  who  is  a 
Title,  is  one  in  whose  favor  an  obligation  exists,  by 
reason  of  which  he  is,  or  may  become,  entitled  to  the 
payment  of  money. 

Compare  Thompson  v.  Van  Vechten,  6  Abh.  Jhr^  468 ; 
Westcott  V.  Gunn,  4  Ihter,  i07 ;  Seward  v.  Jackson,  6 
Cow.y  4j)6 ;  Morse  v.  Hovej,  1  Sancff.  CK^  187. 

S  1916.  In  the  absence  of  frand,  every  contract  of  9?nt«jf«« 

^  ,  or  aeotof 

a  debtor  is  valid  against  all  his  creditors,  existing  •"▼»!**• 
or  subsequent,  who  have  not  acquired  a  lien  on  the 
property  affected  by  such  contract. 

MiUer  v.  Levirls,  4  JV:  K,  654;  Oandee  «.  Lord,  2  id.,  269 
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S5 1916.  A  debtor  may  pay  one  creditor  in  preference 
to  another,  or  may  give  to  one  creditor  security  for 
the  payment  of  his  demand,  in  preference  to  another. 

S  1917.  Where  a  creditor  is  entitled  to  resort  to 
each^  of  several  funds  for  the  satisfaction  of  his  claim, 
and  another  person  has  an  interest  in,  or  is  entitled 
as  a  creditor  to  resort  to,  some  but  not  aU  of  them, 
the  latter  may  require  the  former  to  seek  satis&ctioii 
from  those  funds  to  which  the  latter  has  no  such 
claim^^  so  far  as  it  can  be  done  without  impairing  the 
right  of  the  former  to  complete  satisfaction,^  and 
without  doing  injustice  to  third  persons/ 

>  Farmers'  Loan  ft  Trust  Co.  v.  Walworth,  1  N.  F.,  433. 

•  Ingalls  V.  Morgan,  10  if.  7.,  178;  Besleyt;.  Lawrence, 

11  Paige,  581;    Hawley  v.  Mancius,  7  Johns.  Ch^ 
174;  Welch  v,  James,  22  Sow.  iV.,  474. 
'  Evertson  v.  Booth,  19  Johns.,   486;    York  k  Jersey 
Steamboat  Go.  v,  Jersey  Co.,  Bopk^  460 ;  Herriman 
V,  SkiUman,  33  Barh.,  378. 

*  Eeynolds  v,  Tooker,  18  Trend,  591;  Dorr  v.  Shaw,  4 

Johns,  Oh.,  17;  Ea^.  Kendall,  17  Ves.,  20. 


TITLE  n. 


Transfers, 
&c.,  with 
Intent  to 
defraud 
creditors. 


FRAUDULENT   INSTRUMENTS  AND  TBANSFEB8. 

SEonON  1918.  Transfers,  fta,  with  intent  to  defraud  creditors. 

1919.  Certain  transfers  presumed  fraudulent 

1920.  Presumption,  how  repelled. 

1921.  Rights  of  purchasers  and  mortgagees. 

1922.  Creditor's  right  must  be  judicially  ascertained. 

1923.  Question  of  fraud,  how  determined. 

g  1918.  Every  transfer  of  property  or  charge  there- 
on made,  every  obligation  incurred,  and  every  judicial 
proceeding  taken,  with  intent  to  delay  or  defraud  any 
creditor  or  other  person  of  his  demands,  is  void' 
against  all  creditors^  of  the  debtor,  and  their  suc- 
cessors in  interest,^  and  against  any  persons  upon 
whom  the  estate  ot  the  debtor  devolves  in  trust  for 
the  benefit  of  others  thaa  the  debtor/ 
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"  2  A  5r.,  137,  §  1. 

*  Sndi  acts  are  Toid  agminst  mthsequent^  as  well  as  prior 

creditors  (Kmg  v.  Wilooz,  11  Faige^  589;  Mills  v, 
Morris,  IRg^,  41'»;  ted  Botts  v.  Gozine,  id,,  79; 
Bands  v,  HQdrefli,  2  Jc/hn9,  Oh,,  35^  eyen  thoug^b  in- 
tended to  defrand  prior  ere<fitors  only  (id). 

*  2  H  a,  137,  §  S. 

«  Lows  of  1868,  eh.  314. 

§  1919.  Sveiy  transfer  of  p^^soiial  property,  other  ontsin 
than  a  tbing  in  action,^  ot  a  ship  or  oargo  at  sea,  or  EL^i;^^. 
in  a  toreign  port,  and  ererj  lieu  thereon^  otbar  than 
a  contract  of  bottomry  or  respondentia,  is  pie3Uiii^> 
if  made  by  a  person  having  at  the  time  the  possession 
or  control  of  the  property,  and  not  accompanied  by 
an  immediate  delivery,  and  followed  by  an  actual  and 
continued  change  of  possession  of  the  things  trans- 
ferred, to  be  fraudulent  and  therefore  void/  against 
those  who  are  his  creditors  while  he  remains  in  poasefr- 
sion,  and  the  successors  in  interest  of  such  creditors,^ 
and  against  any  persona  on  whom  his  estate  devolves 
in  trost  for  the  b^aefit  of  others  than  himself,^  and 
against  purchasers  or  incumbrancers'  in  good  faith 
subsequent  to  the  transfer.^ 

*  Browning  v.  Hart,  6  Ba7i>.j  91. 
■  2  J?,  a,  136,  §  t. 

*  2  jRL  .Sf.,  187,  §  3. 

*  Law  of  1858,  ch.  314. 

*  Bennett  v.  Earll,  21  WauL,  117 ;  Baskins  v.  Shannon,  3 

y.  r.,  310. 

*  Except  as  otherwise  noted,  this  section  is  talcen  from 

2  A  S.,  136,  8  5. 

S  1920.  The  presumption  declared  by  the  last  seo-  Pretnmp. 
tion  may  be  repelled  by  showing^  that  the  transfer  was  repetaed. 
made  in  good  faith  and  without  intent  to  defraud.* 

'  See  Hall  v.  Tuttle,  8  Wend.,  876;  Brown  v.  Wihnerding, 

5  Duer,  220 ;  Chite  v.  Fitch,  26  Barh.,  428. 
*2  R  &,  136,  §  5. 

S  1921.  The  provisions  of  this  Title  do  not  affect  Btghu  or 
the' rights  of  a  purchaser  or  incumbrancer,^  in  good  Sndmortr 
faith  and  for  value.'  *'***^ 

^Hall  «.  Arnold,  16  Barb.j  699;  and  tee  Baskins  tr. 
Shannon,  ^  H  7.,  310. 
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*  The  present  statute  (1  R  S.,  13*7,  §  5)  inatead  of  the 
words  **good  faith,"  contains  this  dause — "and 
without  notice  of  the  fraudulent  intent  of  his  imme- 
diate grantor  or  mortgagor,  or  of  the  fhiud  render^ 
ing  void  the  title  of  such  grantor  or  mortgagor.** 
ChodfaUk  indudea  this,  and  something  more^  and  is 
the  proper  phrase  to  be  used  in  such  cases. 

ri^^It  S  1^22,  A  creditor  can  avoid  the  act  or  obligation 
i?aiSS!^  of  his  debtor,  for  fraud,  only  where  the  fraud  ob- 
***'**^        structs  the  enforcement,  by  legal  process,  of  his 

right  to  take  the  property  affect-ed  by  the  transfer  or 

obligation. 

Andrews  v,  Durant,  \%  N.  T.^  496;  Reubens  v.  Joel,  13 
U,  488 ;  Grippen  v.  Hudson,  id^  161 ;  Bishop  v.  Halaey, 
3^6^.  iV.,  400;  Frisby  v.  Thayer,  26  Wmd.,  396; 
Thompson  v.  Van  Vechten,  6  Alib,  JPr,^  458. 

^Md' h?w'  S  1923.  In  all  cases  arising  under  this  Title,  or 
deurAiiDed.  ^^  j^j.  gectiou  835  of  this  Code,  the  question  of  fraud- 
ulent intent  is  one  of  fact,  and  not  of  law ;  nor  can 
any  transfer  or  charge  be  adjudged  fraudulent  solely 
on  the  ground  that  it  was  not  made  for  a  valuable 
consideration. 

2  R  8.f  137,  §  4.  The  Terdiot  of  a  jury  on  this  queatioa 
is,  however,  subject  to  review  in  like  manner  as  verdicts 
in  other  cases ;  and  may  be  set  aside  as  agatnat  evidenoe 
(Marston  v.  Vultee,  12  Abb,  iV.,  143;  8  Boaw^  129). 


TITLE  III. 

ASSiaNH£NTS  FOR  THE  BENEFIT   OF  CBEDITOBS. 

S&onoN  1924.  When  debtor  may  execute  assignment 

1925.  Insolvency,  what  *     • 

1926.  Certain  transfers  not  affected. 

1927.  What  debta  may  be  secured. 

1928.  What  preferences  may  be  given. 

1929.  Preference  must  be  absolute. 

193Q.  Certain  rights  not  affected  by  preferenoes  In  awigiimaDt 

1931.  Joint  and  separate  debts. 

1932.  Assignment,  when  void. 

1933.  The  instrument  of  assignment 

1934.  Compliance  with  provisions  of  last  section  neoeisary  to 

validity  of  assignment. 
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Bmmom  1936.  ABsignee  takes  tdbjeot  to  rights  of  third  parties. 

1936.  Inventorj  required. 

1937.  Yeriflcation  of  inventory. 

1938|  1939.  Beoording  aasignineiit  and  filing  inventoix. 

1940.  Effect  of  omitting  to  record. 

1941.  Assignment  of  real  proper^. 

1942.  Bond  of  assignees. 

1943.  Conditions  of  disposal  and  oonf  ersion. 

1944.  Accountings. 
1946.  Property  exempt 

1946.  Compensation. 

1947.  Assignees  protected  for  acts  done  in  good  faith. 

1948.  Assent  of  creditor  neoessary  to  modification  of  assign- 

ments 

S  1924.  An  insolvent  debtor  may,  in  good  faith,  when 
execute  an  assignment  of  property  to  one  or  more  execata 
assignees,  in  trust  for  the  satisfaction  of  his  creditors, 
in  conformity  to  the  provisions  of  this  chapter  ;^  sub- 
ject, however,  to  the  provisions  of  this  Oode  relative 
to  trusts  and  to  fraudulent  transfers,  and  to  the 
restrictions  imposed  by  law  upon  assignments  by 
special  partnerships,*  by  corporations'  or  by  other 
specific  classes  of  persons/ 

'  The  oommissionera  have  already  reported,  in  sectton  643 
of  the  Penal  Code,  a  provision  making  it  a  misde- 
meanor for  an  insoWent  to  make  an  assignment  with 
preferences,  except  in  the  cases  in  which  a  preference 
is  expressly  allowed  to  be  given  by  law.  And  they 
have  stated  quite  fUUy,  in  a  note  to  that  section,  the 
reasons  which  lead  them  to  recommend  restricting  so 
doeely  the  right  to  make  preferential  assignments. 
The  provisions  of  the  Penal  Code  upon  the  subject 
are,  of  course,  confined  to  imposing  a  punishment  for 
attempting  to  make  an  illegal  assignment.  In  the 
present  chapter  other  provisions  are  presented  in 
respect  to  the  making  of  preferential  assignments 
and  the  settlement  of  assigned  estates. 

The  course  of  decision  in  this  state  upon  the  right 
to  give  preferences,  and  the  various  restriction* 
which  have  been  impoeed  upon  it,  will  be  found  re- 
viewed in  the  Penal  Oode^  §  643,  note. 

*IR&,  766,  §g  20,  31,  embodied  in  section  1348  of  this 
Code.  See  also  Mills  v.  Argall,  6  Pos^  677 ;  Hag. 
gerty  v.  Taylor,  10  td.,  261 ;  Robinson  v.  Mcintosh, 
3  E.  D.  SmUh,  221 ;  Innesv.  Lansing,  7  Paige,  583; 
Whitewright  v.  Stimpson,  2  Barb.,  379;  Jackson  v, 
Sheldon,  9  Abb,  Pr.,  127 ;  Heyes  v.  Heyer,  3  Stmdf^ 
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)e4;  ArtisanB*  Buk  ti.  Treadw^  B4  Avt^  553*, 
Fanshawe  v.  Lane,  16  Abb.  Pt,^  71. 

•  1  R,  S.,  691,  gg  7-9;  De  Ruyter  ».  St  Peter'a  Church, 

B  y.  7.,  386 ;  Hnrl^t  v.  OaH»r,  21  Axr&.,  221 ;  HiU 
V.  Beed^  16  Bairb.^  289;  Bowery  Bank  Case.  5  Abb. 
Ft.,  41d;  Heroy  v.  Eerr,  21  B&w.  Pr.,  409;  8 
Basw.,  194;  Hoytv.  Bhelden,  S  Bmw.,  267;  Bobin- 
Bon'ii.  Bank  of  Atlaoa,  21  i^  K,  406;  Loriostr.  U 
S.  Vulcanized  Qutta  PerdiA  ft  B.  Co.,  36  Barb.^ 
329. 

*  As  m  the  case  of  an  asaignment  by  an  infant,  or  by  a 

firm,  one  of  whoee  tnembers  is  an  in&nt  (Fox  v, 
Heath,  16  Ahb.  iV.,  1€3 ;  21  ffmo,  i>.,  384);  an  as- 
signment by  a  conyict  under  sentence  of  imprison- 
ment in  a  state  prison  (Miller  v.  Finkle,  1  Park.  Or., 
374);  or  a  ^Ivntary  aarignment  by  a  debtor,  exe- 
cuted pending  proceedings  against  him  to  compel  an 
assignment  under  the  non-imprisonment  act  (Spear  «. 
Wardell,  1  Jl  F.,  144). 

iiiaoiTen<7,  g  1925.  A  debtor  is  insolvent,  within  the  meaning 
of  this  Title,  when  he  is  unable  to  pay  his  debts  firom 
Ms  own  means,  as  they  become  due. 

See  Herrick  v.  Borst,  4  BiU,  660;  Curtis  v.  Leavitt^  1( 
N.  F.,  9,  199. 

Compare  also  section  1708  of  this  Code.  1*he  definition 
here  giima  m  pvrpoBely  made  more  oomprehensiye 
than  that  presented  in  the  section  referred  to,  which 
relates  to  steppage  in  transit  To  bring  an  assign- 
ment within  the  provieioos  of  this  chapter,  it  is  enough 
that  the  debtor  has  beoome  unable  to  pay.  To  war- 
rant the  exercise  of  the  right  of  stoppage  in  transit,  he 
must  have  *' stopped  payment"  The  distinction  is 
warranted  by  the  existing  law^ 

Certain  ^  1926.  The  provisions  of  this  Title  do  not  pie- 

not  affected,  yent  a  peisoD  residing  in  another  state  or  country 
from  making  there,  in  good  faith,  and  without  intent 
to  evade  the  laws  of  this  state,  a  tiansfer  of  property 
situated  within  it,  nor  do  they  affdct  the  power  of  a 
person,  although  insolvent  and  within  this  state,  to 
transfer  property  to  a  particular  creditor  for  the  pur- 
pose of  paying  or  securing  the  whole  or  a  part  of  a 
debt,  owing  to  such  creditor,  whether  in  his  own 
right  or  otherwise. 

Ackerman  v.  Cross,  40  Barb^  466;  Hallv.  AmoMI,  16 
4d.,  699. 
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S  1927.  An  assignment  for  the  benefit  of  creditors  wbat  debu 
may  provide   for   any  subsisting^   liability  of  the  s^red. 
assignor  which   he   might   lawfully  pay,'  whether 
absolute  or  contingent.' 

'  Barnum  v.  Hempfltead,  7  Faige,  568 ;  Lansing  v.  Wood- 
worth,  I  San4f.  CK,  43. 

*  The  principal  and  lawM  interest  of  a  usurious  debt 
maj  be  provided  for  (Murraj  v.  Judson,  9  N.  T.,  13), 
A  general  provision  for  the  paTment  of  debts  will 
not  indade  demands  v6id  for  usurj.  But  if  an  in- 
tention is  clearly  expressed  that  the  usurious  debt 
shall  be  paid,  the  principal  and  lawful  interest  will 
be  payable  (Pratt  r.  Adams,  7  Paige^  615;  Green  v. 
Morse,  4  Air6.,  352). 

'Cunningham  v.  Freeborn,  11  Wmd^  241;  Kellogg  v. 
Barber,  14  Barb.,  11. 

A  provision  authorizing  the  payment  of  debts 
"due  and  to  grow  due,"  from  the  assignor  to  the 
assignee,  cannot  be  made  to  cover  debts  not  in  exis- 
tence, and  will  not  therofore  invalidate  the  assign- 
ment (Van  Dine  v.  Willett,  38  Barh,^  319). 

g  1928.  Except  as  otherwise  specially  provided  by  what  pr» 
Statute,  an  assignment  by  an  insolvent  debtor,  for  ^j^ 
the  benefit  of  creditors,  may  give  a  preference  to 
one  or  more  creditors  or  classes  of  creditors,  in  the 
following  cases,  and  in  no  others : 

1.  Judgments  may  be  preferred  to  debts  not  in 
judgment ; 

2.  Debts  which  are  liens  or  charges  upon  the 
assigned  property,  or  upon  some  part  of  it,  may  be 
preferred  to  debts  which  are  not  such  liens  or  charges ; 

3.  Debts  for  money  or  other  property  lent  without 
interest,  may  be  preferred  to  debts  for  money  lent  upon 
interest,  or  for  property  sold,  or  for  services  rendered; 

4.  Debts  due  from  the  assignor  by  virtue  of  a 
a  trust,  may  be  preferred  to  debts  which  are  not 
thus  due ;  and, 

6.  Debts  for  personal  services  performed  within  six 
months  next  before  the  assignment,  may,  to  an  extent 
not  exceeding  fifty  dollars  to  any  one  person,  be  pre- 
ferred to  other  debts  not  within  any  of  the  preceding 
classes. 

f.^      This  provision  is  new. 
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Preference 
inu9i  be 
absolute. 


S  1929.  A  preference,  in  an  assigument  for  the 
benefit  of  creditors,  can  only  be  given  absolutely,^ 
and  without  reserving  any  power  of  revocation.' 

'  Barniim  v.  Hempstead,  7  Paige,  568;  Boardman  v.  Hal* 
liday,  10  id.,  223;  Strong  v.  Skinner,  4  Barb,,  546; 
Sheldon  v.  Dodge,  4  Den.,  217  ;  Lentilhon  v.  Moffal^ 
1  £dw.,  451 ;  Grover  v.  Wakeman,  11  Wend.,,l%*l. 

'  Arerill  v.  Loucks,  6  Barb,,  470. 


Oertaln 
riehtB  not 


^ 


rigniBDot        S  1930.  No  provision  in  an  assignment,  giving  a 
^©SJSjSs  preference  to  a  creditor,  can  affect  or  impair  any 
right  of  another  creditor  to  priority  of  payment, 
whether  created  by  law,  or  arising  from  an  obliga- 
tion or  transaction  of  the  parties. 


ment. 


Joint  aod 
Mparate 


pai 

ibu 


debto 


▲■■ignment 
when  yoid. 


2  1931.  Joint,  or  joint  and  several  debtors  can 
prefer  their  joint  creditors  only  out  of  joint  pro- 
perty; and  can  prefer  the  individual  creditors  of 
each,  only  out  of  the  separate  property  of  each. 

This  proyision  is  partly  new.  Compare  Kirby  v.  Schoon- 
maker,  3  Barb,  Ch.^  46 ;  Nicholson  v.  Learitt,  4  Sandf^ 
262;  Jackson  v.  Cornell,  1  Sandf.  Gfk,  348;  VaD 
Bossum  V.  Walker,  11  Barb,,  237  ;  Wilson  v.  Robari- 
son,  21  N.  r.,  587;  19  How.  Pr.,  350;  Smith  v,  How- 
ard, 20  Haw.  Pr.,  121 ;  Cox  v.  Piatt,  32  Barb.,  126;  19 
Hwj,  Pr.,  121 ;  Turner  v.  Jayoox,  40  Barb.,  164;  Scott 
V,  Guthrie,  25  How.  Pr.,  481,  513. 

g  1932.  An  assignment  for  the  benefit  of  creditors 
is  void  against  any  creditor  of  the  assignor  not  assent- 
ing thereto,  in  the  following  cases : 

1.  If  it  gives  an  unlawful  preference  of  one  debt 
or  class  of  debts  over  another ; 

2.  If  it  gives  a  preference  dependent  upon  any 
condition  or  contingency,  or  with  any  power  of  revo- 
cation reserved  ;^ 

3.  If  it  tends  to  coerce  any  creditor  to  release  or 
compromise  his  demand  ;* 

4.  If  it  provides  for  the  payment  of  any  claim 
known  to  the  assignor  to  be  false  or  fraudulent ;  or 
for  the  payment  of  more  upon  any  claim  than  is 
justly  due  from  the  assignor ;' 
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5.  If  it  reserves  any  interest  in  the  assigned  pro- 
perty, or  in  any  part  thereof,  to  the  assignor  or  foi^ 
his  benefit,  before  all  his  existing  debts  are  paid  ;* 

6.  If  it  confers  upon  the  assignee  any  power  which, 
if  exercised,  might  prevent  or  delay  the  immediate 
conversion  of  the  assigned  property  to  the  purposes 
of  the  trust  ;* 

7.  If  it  exempts  him  from  liability  for  neglect  of 
duty  or  misconduct ;   or, 

8.  If  it  violates  section  1931  of  this  Code. 

*  Ayerill  v.  Loucks,  6  Barb.^  470 ;  Sheldon  v.  Dodge,  4 

Ihn.,  217. 

'Orover  v.  Wakemaiif  11  Wend,  187;  4  Paige^  23;  1 
^971.  Lead.  Cos,,  76;  Hyslop  v.  Clarke,  14  Johnt.^ 
458 ;  Austin  v.  Bell,  20  id,  442 :  Searing  v.  Brincker- 
hoff,  6  Johns,  (77L,  329:  Hone  v.  Henriquez,  13 
Wend,,  240 ;  Annstrong  v.  Bjrne,  1  Edw.,  79 ;  Lentil- 
hon  V.  Moffat,  I  JSdw.,  451;  MiU8  v.  Leroj,  2 
J5a«7.,a83;  Berry  v.  RUey,  2  Barb.,  307;  D'lveraois 
V.  Leavitt,  23  Barb.j  63 ;  Gaaherie  v.  Apple,  14  Abb, 
Ft,,  64;  Spaulding  v.  Strang,  36  Bor6.,  310.  Com- 
pare Benard  t^.  Graydon,  39  Baarb,,  548;  S.  C,  snb. 
nom.  Renard  v.  Maydore,  25  How.  Pr.,  178. 

'Fiedler  v.  Day,  2  Sandf.,  594;  compare  Grif&n  «.  Mar- 
quardt,  21  N.  7.,  121. 

*  See  Ooodrich  v.  Downs,  6  HUI^  438 ;  Strong  v.  Skinner, 

4  Barb.,  546 ;  Barney  v.  Griffin,  2  N,  F.,  365 ;  Leitch 
V.  Hollister,  4  ^  T.,  211 ;  Lansing  t;.  Woodworth,  I 
8amdf,  Ch,,  43 ;  Hendricks  v.  Robinson,  2  Johns.  Ch., 
284;  Hooper  v.  Tuckerman,  3  Sandf,,  311;  Wln- 
tringham  v.  Lafoy,  7  Cow.,  735;  Van  Rosaum  v. 
Walker,  11  Barb.,  237;  Ely  v.  Cook,  18  id,  612; 
Taylor  V.  Steyens,  7  How.  fV.,  415;  Madde  v.  Cairns, 

5  Cow.,  547 ;  Judson  v.  Gardner,  ^  N.  T,  Leg.  Obs,^ 
424;  Sheldon  v.  Dodge,  4  Den,,  217;  CoUtimb  v. 
Caldwell,  16  N.  T.,  484;  Dow  v.  Platner,  16  ^:  K, 
562 ;  Carpenter  v.  Underwood,  19  N.  T.,  520. 

Smith  V.  Howard,  20  How.  Pr.,  121;  Jessup  v,  Hulse, 
21  y,  F.,  168;  Ogden  v.  Peters,  id.,  23;  Griffin  «. 
Marquardt,  id,  1 21.  Examples  are :  a  power  to  name 
his  successor  (Planck  v.  Schermerhom,  3  Barb.  Ch., 
644);  a  power  to  sell  within  a  "  convenient  time  *' 
(Woodbum  v,  Mosher,  9  Barb.,  256 ;  compare  Bel- 
lows V.  Partridge,  19  Barb.,  176);  a  power  to  give 
preferences,  or  to  change  those  directed  by  the  assign- 
ment (Bamum  v.  Hempstead,  7  Paige,  568 ;  Board- 
xnan  v.  HalUday,  10  id,  223;  Strong  v.  Skinner,  4 
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Baarb,,  546);  a  power  to  nurse  the  estate  (DunhaiD 

9.  Waterman,  11  K.  7.,  9;  6  Abb.  /V^  357 ;  Schlua. 

•  selv.  WiUett,  34  Barb.,  615:   12  Abb.  Pr.,  397;  22 

Bow.  Pr.,  15);  a  power  to  sell  on  credit  (Rogers  v. 
De  Forest,  7  Faiffe,  272;  Bamej  v.  Griffin,  2^7; 
365;  Nicholson  v.  Leavitt,  6  Nl  T^  510;  and  see  10 
id.,  591;  Burdick  v.  Post,  6  ^:  K,  522;  Porter  «. 
Williams,  9  K  F.,  U2;  Brigham  «.  Tillinghast,  13 
K.  F.,  215;  Lyons  V.  Platuer,  11  Ni  7.  Leg.  Obs.,  87; 
Wilson  V.  Robertson,  21  K  F,  589;  19  Bow.  Pr., 
360).  A  power  to  employ  agents  is  not  within 
the  provision  (Mann  «.  Wltbeck,  17  Barb,,  388; 
Van  Dine  v.  Willett,  38  Barb.,  319).  Neither  is  a 
power  to  compromise  *'bad  and  doubtful '*  daims 
(Brigham  v.  Tillmghast,  15  Barb.,  618;  Dow  v.  Plat- 
ner,  16  2f.  T.,  562;  Bellows  v.  Partridge,  19  Barb., 
176);  nor  a  power  "  to  pay  rent  and  taxes,"  on  real 
estate,  untU  sold  (Van  Dine  v.  WiUett,  38  Barbj 
319;  24  Bow.  iV.,  206);  or  to  pay  off  mortgages, 
or  to  insure  (Whitney  v,  Krous,  11  Basrb.,  198). 

SSt'Sr*'  S  1933.  An  assignment  for  the  benefit  of  creditois 
^^'  must  be  in  writing,  subscribed  by  the  assignor,  or 
by  his  agent  thereto  authorized  by  writing,  and,  if  it 
embraces  a  fee  or  freehold  estate  in  real  property, 
it  must  be  sealed.^  It  must  be  acknowledged  by  the 
person  executing  it,  or  proved  by  a  subscribing  wit- 
ness,' in  the  mode  prescribed  by  the  article  on  Proof 
and  Acknowledgment  of  Instruments,  and  the  ac- 
knowledgment or  proof  must  be  certified,^  before  ite 
delivery.* 

'It  is  proposed  to  insert  the  provision  for  signing  and 
sealing,  in  acoordance  with  the  requirements  of  the 
Title  on  Transfer. 

'  It  has  been  held  that  proof  by  a  subscribing  vritness  is  not 
sufficient  under  the  statute  of  1860  (Oook  «.  Kelly, 
12  -466.  Pr.,  36).  It  is  therefore  proposed  to  insert 
the  words,  "or  proved-  by  a  subscribing  witness." 

*  The  words  of  the  present  statute  require  the  acknow> 

ledgment  to  be  indorsed,  but  this  would  be  satiafied 
by  a  certificate  annexed  (Thurman  «.  Cameron,  24 
Wend.,  87). 

*  Except  where  otherwise  noted,  this  section  conforms  to 

Laws  1860,  ch.  348,  g  I. 

oompnanoe      g  1934.  TJuless  the  provisions  of  the  last  section 
tiontofiast  are  complied  with,  an  assignment  for  the  benefit  of 
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creditors  is  void  against  every  creditor  of  the  assignor  ^^^^  ^ 
not  assenting  thereto.  Smiit. 

S  1935.  An  assignee  for  the  benefit  of  creditors  is  Assignee 
not  to  be  regarded  as  a  purchaser  for  value,  and  has  jectto 

^  ligbtB  of 

no  greater  rights  than  his  assignor  had,  in  respect  to  gJl^  p» 
things  in  action  transferred  by  the  assignment. 

CnrtiB  V,  Leavitt,  15  Ni  Z,  195 ;  Van  Heusen  v.  Radclifl; 
17  id.j  580;  Griffin  v,  Marquardt,  id.,  28;  Leger  v. 
BonafTe,  2  Barb,,  475;  Warren  v.  Fenn,  28  icL,  333; 
Marine  A  Fire  InB.  Bank  v.  Jauncey,  1  icL,  486 ;  Matter 
of  Howe,  1  Paige,  125 ;  Mead  v,  Phillips,  1  Sanc^.  OfL, 
83;  Bliss  v.  Cottle,  32  Barb,^  322;  Beed  v.  Sands,  37 
td,  185 ;  Maas  v.  Goodman,  2  JStZt,  275 ;  Schieffelin  v. 
Hawkins,  14  Alb,  iV.,  112. 

§  1936.  Within  twenty  days  after  an  assignment  i"™!^ 
is  made  for  the  benefit  of  creditors,  the  assignor 
must  make  and  file;  in  the  manner  prescribed  by 
section  1938,  a  full  and  true  inventory,  showing  :^ 

1.  All  the  creditors  of  the  assigtfor ; 

2.  The  place  of  residence  of  each  creditor,  if  known 
to  the  assignor,  or  if  not  known,  that  fact  must  be 
stated; 

3.  The  sum  owing  to  each  creditor,  and  the  nature 
of  each  debt  or  liability,  whether  arising  on  written 
security,  account  or  otherwise ; 

4.  The  true  consideration  of  the  liability  in  each 
case,  and  the  place  where  it  arose ; 

6.  Every  existing  judgment,  mortgage,  or  other 
security  for  the  payment  of  any  debt  or  liability  of 
the  assignor ; 

6.  All  property  of  the  assignor  at  the  date  of 
the  assignment,  which  is  exempt  by  law  from  execu- 
tion f  and, 

7.  All  of  the  assignor's  property  at  the  date  of  the 
assignment,  both  real  and  personal,  of  every  kind, 
not  so  exempt,  and  the  incumbrances  existing  there- 
on, and  all  vouchers  and  securities  relating  thereto, 
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and  the  value  of  sach  property  according  to  the  best 
knowledge  of  the  assignor. 

'  This  section  is  substantiallj  taken  from  Laws  of  1860, 
cA.  348,  g  2.  Much  discussion  has  ansen,  under 
that  statutOi  in  determining  whether  a  failure  to 
comply  with  its  yarious  provisions  rendered  an 
assignment  void,  or  whether  those  provisions,  or 
some  of  them,  were  not  to  be  considered  as  merely 
directory.  In  Evans  v.  Chapin  (12  Abb.  /V.,  61 ;  20 
Bow.  iV.,  289),  the  question  arose  upon  the  failure 
of  the  assignor  to  make  and  deliver  the  required 
inventory  of  his  debts  and  assets.  It  was  held  that 
the  provision  of  the  statute  requiring  that  inventory 
was  merely  directory ;  and  the  assignment  was  not 
made  invalid  by  the  omission.  In  Barbour  v.  Kver- 
8on  (16  Abb.  iV.,  366),  the  question  arose  upon  the 
omission  to  furnish  the  required  inventory,  and  the 
further  omission  of  the  assignee  to  give  the  bond 
prescribed  by  the  act.  It  was  held  that  neither  of 
these  departures  from  the  statute  affected  the  assign- 
ment. To  the  same  effect  is  Juliand  v.  Bathbone,  39 
Baa-b.,  97.  In  Fairchild  v.  Gwynne  (16  Abb.  /¥., 
23X  the  question  arose  upon  the  omission  of  the 
assignor  to  acknowledge  and  record  the  assignment 
as  required  by  the  act.  It  was  held  that  in  this  re- 
spect a  compliance  with  the  act  was  essential  to  the 
validity  of  the  instrument  To  the  same  effect  ia 
Cook  v.  Kelly,  14  Abb.  iV.,  466.  By  the  decisions 
prior  to  the  act  of  1860,  the  omission  to  annex 
schedules  was  held  only  a  badge  of  fraud,  aiKi  not 
conclusive  evidence  of  an  intent  to  defraud  the 
creditors  of  the  assignor  (Cunningham  v.  Freeborn,  3 
Paige,  567 ;  aff'd,  II  WencLj  241 ;  Delaware  &  Hud- 
son Canal  Co.  v.  Elting,  3  0?l  Sent,  29 ;  Van  Nest  v. 
Yoe,  I  Sand/.  C%.,  4;  8.  C,  2  N.  T  Leg.  Obs^  tO; 
Kellqgg  V.  Slauson,  15  Barb^  66;  aff'd,  II  Ifi  T^ 
302.  See  also  the  later  case  of  Hotop  v.  Neidig,  17 
Abb.  /v.,  332).  By  a  subsequent  section  it  is  pro- 
posed to  make  both  the  record  of  the  assignmentt 
and  the  filing  of  the  inventory,  essentiaL  The  in- 
ventory is  therefore  required  to  be  filed  with  the 
derk,  instead  of  being  delivered  to  the  county  judge ; 
as  it  would  be  unjust  to  avoid  the  assignment  oa 
aooount  of  the  judge's  omission  to  file  it. 

'  This  provision  is  new.  It  is  proper  that  the  property 
which  the  debtor  seeks  to  exempt  should  be  specified 
in  the  inventory,  though  it  need  not  pass  by  the  a^ 
signment 
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S  1937.  An  affidavit  must  be  made  by  every  per-  venflcation 
son  executing    an   assignment  for   the  benefit  of  torj.  "^ 
creditors,  to  be  annexed  to  and  filed  with  the  iuven- 
tory  mentioned  in  the  last  section,  to  the  efiect  that 
the  same  is  in  all  respects  just  and  true,  according 
to  the  best  of  such  assignor's  knowledge  and  belief. 

Lam  of  1860,  e^  348,  §2. 

S  1938.  An  assignment  for  the  benefit  of  creditors  Recording 
must  be  recorded,  and  the  inventory  required  by  JJ^^JIJ^^ 
section  1936  filed,  with  the  register,  or  if  there  is 
none,  with  the  clerk,  of  the  county  in  which  the 
assignor  resided  at  the  date  of  the  assignment ;  or, 
if  he  did  not  then  reside  in  this  state,  with  the  like 
ofiicer  of  the  county  in  which  his  principal  place  of 
business  was  then  situated ;  or,  if  he  had  not  then 
a  residence  or  place  of  business  in  this  state,  with 
the  like  officer  of  the  county  in  which  the  principal 
part  of  the  assigned  property  was  then  situated. 

Modified  fVom  Laws  of  1860,  ch,  348,  g  6.    See  Scott  v. 
GutHirie,  25  How.  Pr.,  481. 

« 

S 1939.  If  an  assignment  for  the  benefit  of  creditors  u. 
is  executed  by  more  than  one  assignor,  it  must  be 
recorded,  and  a  copy  of  the  inventory  required  by 
section  1936  must  be  filed,  with  the  register,  or  if 
there  is  none,  with  the  clerk,  of  every  county  in 
which  any  of  the  assignors  resided  at  its  date,  or 
in  which  any  of  them,  not  then  residing  in  this 
state,  had  then  a  place  of  business. 

This  provision  is  new. 

§  1940.  An  assignment  for  the  benefit  of  creditors  Effect  of 
is  void  against  creditors  of  the  assignor,  and  against  accord. 
purchasers  from  him,  if  the  assignment  is  not  re- 
corded, and  the  inventory  required  by  section  1936 
filed,  pursuant  to  section  1938,  within  twenty  days 
after  the  date  of  the  assignment. 

This  section  is  new. 

S  1941.  Where  an  assign  men  t  for  the  benefit  of  Assignment 

of  real  pro- 

creditors  embraces  real  property,  it  is  subject  to  the  p^^^y. 
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provisions  of  article  IV  of  the  chapter  on  Recording 
Transfers,  as  well  as  to  those  of  this  Title. 

mi^^  5  1942.  Within  thirty  days  after  the  date  of  an 
assignment  for  the  benefit  of  creditors,  the  assignee 
mnst  enter  into  a  bond  to  the  people  of  this  state, 
in  such  amount  as  may  be  fixed  by  the  county  judge 
of  the  county  in  which  the  original  inventory  is 
filed,  with  sufl[icient  sureties,  to  be  approved  by  such 
judge,  and  conditioned  for  the  faithful  discharge  of 
the  trust,  and  the  due  accounting  for  all  moneys 
received  by  the  assignee,  which  bond  must  be  filed 
in  the  same  office  with  the  original  inventory. 

Laws  of  1860,  595,  du  348,  §  3. 

WpSSd  S  1943.  TTntil  the  inventory  and  affidavit  required 
^conver-  ^jy  sections  1936  and  1937  have  been  made,  and  the 
assignment  has  been  duly  recorded,  and  the  inventory 
filed,  and  the  assignee  has  given  a  bond  as  required 
by  the  last  section,  an  assignee  for  the  benefit  of 
creditors  has  no  authority  to  dispose  of  the  estate  or 
convert  it  to  the  purposes  of  the  trust. 

Laws  of  1860,  ch,  348,  §  3. 

^nnt-  g  1944.  After  one  year  from  the  date  of  an  assign- 
ment for  the  benefit  of  creditors,  the  assignee  may  be 
required,  on  the  petition  of  any  creditor,  to  account 
before  the  county  judge  of  the  county  where  the 
accompanying  inventory  was  filed,  in  the  manner 
prescribed  by  the  Oodb  of  Civil  Proobdurb. 

Laws  of  ]  860,  cfk  348,  §  4.    The  mode  of  prooeeaiog  ia 
lea  to  be  regulated  by  the  Code  of  Civil  Pbookdubi. 

SSSt.'  S  1945.  Property  exempt  from  execution,  and  in- 
surances upon  the  life  of  the  assignor,  do  not  pass  to 
the  assignee  by  a  general  assignment  for  the  benefit 
of  creditors,  unless  the  instrument  specially  men- 
tions them,  and  declares  an  intention  that  they 
should  pass  thereby. 

This  provision  is  new. 
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§  1946.  In  the  absence  of  any  provision  in  the  compenift- 
assignment  to  the  contrary,  an  assignee  for  the  bene- 
fit of  creditors  is  entitled  to  the  same  commissions  as 
are  allowed  by  law  to  executors  and  guardians/  but 
the  assignment  cannot  grant  more,  and  may  restrict 
the  commissions  to  a  less  amount,  or  deny  them 
altogether.' 

'  Meacham  v,  Sternefli  9  Paige,  398. 

*  Keteitas  v.  WOaon,  36  Barh.,  298 ;  23  Ono,  Pr^  69 ; 
Campbell  v.  Woodworth,  24  N.  71,  304.  Greater 
oompenaation  than  ezecatora*  oommiasions  ia  not 
intended  to  be  allowed  (see  Nichols  v.  McEwen,  17 
H  71,  22 ;  Halsted  tr.  Oordon,  34  Barb.,  422).  A 
creditor  who  receives  an  aaaignment  of  property 
to  paj  his  own  debt,  and  apply  the  balance  to  the 
other  debts  of  the  assignor,  is  not  (at  least  in 
the  abeence  of  a  provision  in  the  assignmentX  en- 
titled to  any  commiaaiona  (see  Ireland  v.  Potter,  25 
Bow,  iV.,  1T6). 

S  1947.  An  assignee  for  the  benefit  of  creditors  AMigneea 
is  not  to  be  held  liable  for  his  acts  done  in  good  Forac^  . 

^  done  te 

faith  in  the  execution  of  the  trust,  merely  for  the  goodfcith. 
reason  that  the  assignment  is  afterward  adjudged 
void. 

Wakeman  v.  Greyer,  4  Paige,  23 ;  Ames  v.  Blunt,  5  id.^ 
13;  Barney  9.  Griffin,  4  8an4f.  Ch.,  662;  Averill  v. 
Loucka,  6  Barb^  470 ;  Butler  v.  Stoddard,  7  Paige,  163 ; 
Boetwick  v,  Beizer,  10  Abb,  Pr,,  197 ;  Ck>llumb  v.  Read, 
24  N.  7.,  605. 

§  1948.  An  assignment  for  the  benefit  of  creditors,  AsMntor 
which  has  been  executed  and  recorded  so  as  to  trans-  aeccMm 

to  modillea- 

fer  the  property  to  the  assignee,  cannot  afterwards  be  2^^ 
canceled  or  modified  by  the  parties  thereto,  without 
the  consent  of  every  creditor  affected  thereby. 

Messonier  v.  Knuman,  3  Johns.  Ch.,  3 ;  Mills  v.  Argall,  6 
Paige,  577;  Porter  v.  Williams,  9  N.  Y.,  142;  Belli;. 
Holford,  1  Ihier,  58 ;  Sheldon  v.  Smith,  28  Barb.,  593. 

It  seems  advisable  to  insert  here  the  text  of  the  Statute 
of  1860.  from  which  the  foregoing  Title  is  in  good  part 
taken ;  so  that  the  modifications  proposed  may  be  more 
clearly  understood. 

§  1.  Every  conveyance  or  assignment  made  by  a   GonyeTtn- 
debtor  or  debtors,  of  his,  her  or  their  estates,  real  or   ^i^^Jj* 
personal  or  both,  in  trust,  to  an  assignee  or  assignees,    duly  ao- 


for  the  creditor,  of  such  debtor  or  debtors,  .haU  be  ia  !S^ 
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writing,  and  shall  be  duly  acknowledged  before  nn 
officer  authorized  to  take  the  acknowledgment  of  deeds, 
and  the  certificate  of  such  acknowledgment  shall  be 
duly  indorsed  upon  such  conveyance  or  assignment 
before  the  deliyeiy  thereof  to  the  assignee  or  assignees 
therein  named. 

§  2.  Every  debtor  or  debtors  so  maldng  an  assign- 
ment shall  at  the  date  thereof,  or  withm  twenty  days 
thereafter,  make  and  deliver  to  the  oounty  judge  of  the 
county  in  which  such  debtor  or  debtors  resided  at  ihe 
date  of  such  assignment,  an  inventory  or  schedule  con- 
taining: 

1.  A  full  and  true  account  of  all  the  creditore  of 
such  debtor  or  debtors ; 

2.  The  place  of  residence  of  each  creditor,  if  known 
to  such  debtor  or  debtors,  and  if  not  known,  the  fact 
to  be  so  stated; 

3.  The  sum  owing  to  each  creditor,  and  the  nature 
of  each  debt  or  demand,  whether  arising  on  wntten 
security,  account  or  otherwise ; 

4.  The  true  cause  and  consideration  of  such  indebt- 
edness in  each  case,  and  the  place  where  such  in- 
debtedness arose ; 

5.  A  statement  of  any  existing  judgment,  mortgage, 
collateral  or  other  security  for  the  payment  of  any 
such  debt; 

6.  A  full  and  true  inventory  of  all  such  debtor's 
estate  at  the  date  of  such  assignment,  both  real 
and  personal,  in  law  and  in  equity,  and  the  incum- 
brances existing  thereon,  and  of  all  vouchers  and 
securities  relating  thereto,  and  the  value  of  such  estate 
according  to  the  best  knowledge  of  such  debtor  or 
debtors. 

7.  An  affidavit  shall  be  made  by  such  debtor  or 
debtors,  and  annexed  to,  and  delivered  with  such  in- 
ventory or  schedule,  that  the  same  is  in  all  respects 
just  and  true,  according  to  the  best  of  such  debtor  or 
debtors'  knowledge  and  belief. 

§  3.  The  assignee  or  assignees  named  in  any  sndi 
assignment  shall,  within  thirty  days  after  the  data 
thereof  (and  before  he  shall  have  power  or  authority  to 
sell,  dispose  of,  or  convert  to  the  purposes  of  the  trust, 
any  of  the  assigned  property),  enter  into  a  bond  to  the 
people  of  the  State  of  New  York,  in  an  amount  to 
be  ordered  and  directed  by  the  county  judge  of  the 
county  where  such  debtor  or  debtors  resided  at  the 
date  of  such  assignment,  with  sufficient  sureties  to  be 
approved  of  by  such  judge,  and  conditioned  for  tho 
faithful  discharge  of  the  duties  of  such  assignee  or 
assignees,  and  for  the  due  accounting  for  all  moneys 
received  by  such  assignee  or  assignees,  which  bond 
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shall  be  filed  in  the  county  clerk's  office  where  the 
assignment  is  recorded. 

§  4.  After  the  lapse  of  one  year  firom  the  date  of  County 
such  assignment,  the  county  judge  of  the  county  where  {me  bob- 
such  inventory  is  filed,  shall,  upon  the  petition  of  any  ^^^^ 
creditor  of  such  debtor  or  debtors,  liaye  power  to  issue 
a  citation  or  summons,  oompelling  such  assignee  or 
assignees  to  appear  before  him,  and  show  cause  why 
an  aoooimt  of  the  trust  fund  created  by  any  such 
assignment  shall  not  be  made,  and  to  decree  payment 
of  such  creditor's  just  proportional  part  of  such  fund; 
and  such  county  judge  shall  also  have  the  same  power 
and  jurisdiction  to  compel  such  accounting  as  is  now 
possessed  by  surrogates  in  relation  to  the  estates  of 
deceased  persons;  and  also  power  to  examine  the 
parties  to  such  assignment  and  other  persons  on  oath, 
in  relation  to  such  assignment  and  accounting,  and  aU 
matters  connected  therewith,  and  to  compel  their 
attendance  for  that  purpose ;  and  the  parties  interested 
in  such  accounting  shall  have  the  same  riglits  to  appeal 
from  any  order  or  decree  of  such  judge  in  the  premises 
as  is  now  g^ven  from  the  decrees  of  surrogates  in  re- 
lation to  the  accounts  of  executors  and  administrators. 

g  6.  Whenever  any  such  assignee  or  assignees  shall  Duty  of 
omit  or  reAise  to  perform  any  decree  or  order  made    j^^e^in 
against  him,  her  or  them  by  a  judge  or  court  having  certain 
jurisdiction  to  compel  the  payment  of  any  debt  out  of 
such  trust  fund,  such  county  judge  or  court  may  order 
the  bond  of  such  assignee  or  assignees  to  be  prosecuted 
in  the  name  of  the  people  by  the  district  attorney  of 
the  county  where  the  said  bond  is  filed,  and  sliall 
apply  the  moneys  collected  thereon  in  satisfaction  of 
the  debts  of  said  debtor  or  debtors,  in  the  same  man- 
ner as  the  same  ought  to  have  been  applied  by  such 
assignee  or  assignees. 

§  6.  Every  conveyance  or  assignment  made  by  any   Convey- 
debtor  or  debtors  under  the  provisions  of  this  act»    to  be  re- 
shall  be  recorded  in  the  clerk's  office  of  the  county  in   ^jj^  *" 
which  such  debtor  or  debtors  resided  at  the  date   clerk's 


thereof;  and  every  inventory  of  the  property  of  such 
debtor  or  debtors  made  under  the  provisions  of  this 
act,  shall  be  filed  in  the  some  office  where  such  assign- 
ment is  recorded. 
§  7.  This  act  shall  take  effect  immediately. 


office. 


PART  III. 

NXnSANCE. 

TrrhB    I.  General  Principles, 
n.  Public  Nuisances, 
ni.  Private  Nuisances. 


TITLE  I. 

GENEBAL  PRINCIPLES. 

Sionov  1949.  Nuisance,  what 

1960.  Public  nuisance. 

1961.  Priyate  nuisance. 

1962.  What  is  not  deemed  a  nuisance. 

1963.  Successive  owners. 

1964.  Abatement  does  not  predade  actloa 

S  1949.  A  nuisance  consists  in  unlawfully  doing  an  NQisaiiosb 
act,  or  omitting  to  perform  a  duty,  which  act  or  omis-  ^ 
sion  either : 

1.  Annoys,  injures  or  endangers  the  comfort,  re- 
pose, health  or  safety  of  others ;  or, 

2.  Offends  decency ;  or, 

3.  Unlawfully  interferes  with,  obstructs,  or  tends  to 
obstruct,  or  renders  dangerous  for  passage,  any  lake, 
or  navigable  river,  bay,  stream,  canal  or  basin,  or 
any  public  park,  square,  street  or  highway ;  or, 

4.  In  any  way  renders  other  persons  insecure  in 
life,  or  in  the  use  of  property. 

This  definition  corresponds  with  that  given  of  public 
nuisance,  in  the  Penal  Oode^  §  430 ;  except  that  it  is 
modified  to  embrace  priyate  nuisance  also.  Numerous 
authorities  on  the  different  branches  of  the  definition 
are  collected  in  a  note  to  the  section  of  the  Penal  Code 
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referred  to.  See  also  People  v.  Yanderbilt,  26  K.  r, 
28*7;  26  Bow.  Pr.,  139;  38  Barb.,  282;  Niagara  Falls 
IntematioEial  Bridge  Co.  v.  Great  Western  B.  B.  Co., 
39  Barb.,  212. 

S  1950.  A  public  nuisance  is  one  which  affects 
equally  the  rights  of  an  entire  community  or  neigh- 
borhood, although  the  extent  of  the  damage  may  be 
unequal. 

§  1951.  Every  nuisance  not  included  in  the  defini- 
tion of  the  last  section  is  private. 

S  1952.  Nothing  which  is  done  or  maintained  under 
the  express  authority  of  a  statute  can  be  deemed  a 
nuisance. 

Harris  v.  Thompson,  9  Barb.,  350 ;  Plant  v.  Long  Island 
R.  R.  Co.,  10  i<l,  26;  Leigh  v.  Westervelt»  2  Dtiar, 
618;  Williams  v.  N.  Y.  Central  R.  R.  Co.,  18  Barh^ 
222;  compare  Renwiok  v.  Morris,  7  ffiU,  576;  Clark 
V.  Mayor,  Ac,  of  Syracuse,  IB  Barb.,  32. 

S  1953.  Every  successive  owner  of  property  who 
neglects  to  abate  a  continuing  nuisance  upon,  or  in 
the  use  of,  such  property,  created  by  a  former  owner, 
is  liable  therefor  in  the  same  manner  as  the  one  who 
first  created  it. 

Brown  V,  Cayuga  &  Susquehanna  R.  R.  Co.,  12  y.  T.,  iS6 ; 
oompare  Terry  v.  Mayor,  Ac.,  of  N.  Y.,  8  Boaw.,  5(Ki. 


Abatement 
does  not 


§  1954.  The  abatement  of  a  nuisance  does  not 
SSSi**      prejudice  the  right  of  any  person  to  recover  damages 
for  its  past  existence. 

Pierce  v.  Dart,  7  Oow.,  609. 


TITLE  II. 


PUBLIC    NUISANCES. 


SaOTXON  1965.  Lapse  of  time  does  not  legalize. 
1966.  Abatement 

1957.  When  notice  is  required. 

1958.  Remedies  for  public  nuisanc 

1959.  Action. 

1960.  How  abated. 
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(S  1955.  No  lapse  of  time  can  legalize  a  public  LapM  of 
nuisance,  amounting  to  an  actual  obstruction  of  pub-  notii^iM. 
lie  right. 

Mills  V.  Hall,  9  Wend.,  316;  Benwick  v.  Morris,  7  EUl, 
376;'  3  id,  621;  Dygeri  v.  Schenck,  23  Wend.,  446 
People  V.  OunniughAm,  1  Den.,  624 ;  Peckham  v  Hen- 
derson, 27  Barb.,  207. 

S  1956.  The  remedies  against  a  public  nuisance  Bemedios 

^  for  pnblle 

316  •  nniaanoo 

1.  Indictment; 

2.  A  civil  action ;  or, 

3.  Abatement. 

5  1957.  The  remedy  by  indictment  is  regulated  by  indictmenu 
the  Pbkaii  Code  and  the  Oodb  op  Criminal  Pbo-  »»*«^ 

CEDUBE. 

g  1958.  A  private  person  may  maintain  an  action  Action, 
for  a  public  nuisance  if  it  is  specially  iiijurious  to 
himself,^  but  not  otherwise.' 

•  Pierce  v.  Dart,  7  Cow,,  609. 

*  Davis  V.  Major,  Ac^  of  N.  T.,  UN,  T.,  606 ;  Dougherty 

V,  Banting,  1  SaruHf,,  1 ;  Myers  v.  Malcolm,  6  Hill, 
292;  see  Lansing  v.  Smith,  8  Cow.,  146;  4  Wend., 
9 ;  First  Baptist  Church  v.  Schenectady  A  Troy  B. 
R.  Co.,  6  Barb.y  79 ;  Same  v.  Utica  ft  Schenectady 
B.  a  Co.,  6  tdL,  313;  Pierce  v.  Dart,  7  Oow.,  609.   ' 

S  1959.  A  public  nuisance  may  be  abated  by  any  how 
public  body  or  officer  authorized  thereto  by  law. 

Thus  a  municipal  corporation  may  abate  a  nuisance 
within  its  territorial  limits  (Hart  v.  Mayor,  fta,  of 
Albany,  9  Wend.,  571);  and  boards  of  health  have  a 
similar  authority  in  certain  cases  (see  Laws  of  1860, 
eh.  3^4;  Reed  v.  People,  1  Park.  Or.,  481).  The 
powers  of  yarious  bodies  and  officers  to  act  in  the 
abatement  of  nuisances,  are,  however,  to  be  sought 
in  the  statutes  oonferring  them ;  they  are  not  properly 
within  the  scope  of  the  Civil  Code. 

S  1960.  Any  person  may  abate  a  public  nuisance*  td 
which  is  specially  injurious  to  him,*  by  removing,  or, 
if  necessary,  destroying  the  thing,  which  constitutes 
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the  same,  without  committing  a  breach  of  the  peace, 
or  doing  unnecessary  injury. 

'  2  Bouv.  .^Mtf  576;  Hart  v.  Major,  Ac,  of  Albany,  9 
WencLj  671;  3  Paige,  213;  Wetmore  v.  Tracj,  U 
Wend.,  250. 

*  Brown  v.  Perkins,  12  Law  Bep,  (N.  &\  98. 


TITLE  III. 

PRIVATE   NUISANCES. 

SxoTiOir  1961.  Bemediea  for  private  naisanoe. 

1962.  Abatement,  when  allowed. 

1963.  When  notice  is  required. 

fo?5ri^te       S  1961.  The  remedies  against  a  private  nuisance 

nulBance.        n«^ ,     . 

1.  A  civil  action ;  or, 

2.  Abatement. 

whSJfS^**      S  1962.  A  person  injured  by  a  private  nuisance 
^^***        may  abate  it  by  removing,  or,  if  necessary,  destroy- 
ing the  thing  which  constitutes  the  nuisance,  without 
committing  a  breach  of  the  peace,  or  doing  unneces- 
sary injury. 

M^e  ia         S  1963.  Where  a  private  nuisance  results  firom  a 

teqnired.     mere  omissiou  of  the  wrongdoer,  and  cannot  be 

abated  without  entering  upon  his  land,^  reasonable 

notice  must  be  given  to  him  before  entering  to 

abate  it.' 

*  As  in  the  case  of  overhanging  branches  (see  Aiken  «. 

Benedict,  39  Barb.,  400). 

*  See  3  Shaarsw,  Blaekst,  6,  and  note  5. 


TART    IV. 

MAXmS  OF  JUEI8PBUDENCE. 

$  1964.  The  maxims  of  jurisprudence  hereinafter 
set  forth  are  intended  not  to  qualify  any  of  the  fore- 
going provisions  of  this  Oode,  but  to  aid  in  their  just 
application. 

The  maxims  given  in  the  text  are  not  meant  to  be  mere 
translations  of  the  Latin  originals  mentioned  In  the 
notes ;  bat  such  an  explanation  of  them  as  is  supposed 
to  be  most  Jnst  and  consonant  with  our  legal  system. 

It  will  be  observed  that  those  maxims  only  are  presented 
which  have  a  general  application.  Such  maxims  as 
"caveat  emptor,**  "qui  facit  per  alium/'  fta,  which 
apply  to  sales  and  agency,  more  particularly,  and 
others  of  a  like  character,  are  omitted.  In  respect  to 
such  it  is  thought  better  to  state  the  proper  rules 
completely  in  the  chapter  of  the  Code  relating  to  the 
particiilar  topic,  than  to  refer  to  this  Part  for  any 
additional  prinoiplesi 

§  1966.  When  the  reason  of  a  mle  ceases,  so 
should  the  rule  itself. 

^'Cessante  ratione  legis  oessat  ipsa  lex**  {Ch.  lAJtL  70  h, ; 
BrcaicKs  Maaima^  68;  Richards  v.  Heather,  \  B.  A 
Aid.,  33). 

The  rule  of  the  English  law  that  a  legacy  from  a  parent 
to  a  child  is  presumed  to  be  satisfied  by  a  sabseqjent 
gift  frofn  the  parent,  says  Judge  Dueb,  is  one  which 
sprang  from  and  was  sustained  by  the  peculiar  policy 
of  the  Bnglish  law  of  real  property  and  succession, 
and  is  plainly  inconsistent  with  the  spirit  of  the 
American  law  upon  those  subjects.  "The  reasons  of 
the  doctrine  with  us  have  ceased  to  exist,  and  if  there 
is  any  truth  or  obligatory  force  in  the  maxim,  oeaaante 
ratUme  eesaat  ipsa  faz,  the  doctrine  has  perished  with 
them  **  (Langdon  v.  Aster's  Bxeo*rs,  3  JDuer^  657). 
•  Again,  the  mle  that  the  opMcn  of  witnesses  is  not  ad- 

missible, is  "based  upon  the  presumption  that  the 
tribunal  before  whidi  the  evidence  is  given  is  as 
capable  of  forming  a  judgment  on  the  facts  as  the 
witness.  When  drcumstanoes  rebut  this  presumption, 
the  rule  itself  naturally  ceases.  CeuanU  raHoney  to, 

19 
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Hence  it  is  that  on  questions  of  science,  skin,  trade, 
or  others  of  the  like  kind,  persons  of  skill,  or  experts^ 
are  permitted  to  give  their  opinions  "  (Dewitt  v.  Bar- 
ley, 9  2f.  F.,  375).  The  practice  of  granting  injuno 
.  tions  to  stay  legal  proceedings  was  founded  up<m  the 
inability  of  the  courts,  of  law  to  do  full  justice.  The 
union  of  law  and  equity,  under  the  Code  of  Cinii 
Pbogsdubb,  has  removed  the  ground  of  the  rule,  and 
such  injunctions  are  not  now  to  be  allowed  (Grant  e. 
Quick,  6  Sandf.f  612).  For  further  illustrations,  see 
Parks  V.  Jackson,  11  Wend,^  442,  456;  Tan  Rensselaer 
V.  Smith,  27  Barb^  104^  148;  Berley  v.  Rampacher,  6 
Duer^  183,  186;  Tate  v.  Jordan,  3  Abb.  Pr^  392,  394. 

S  1966.  Where  the  reason  is  the  same,  the  rale 
should  be  the  same. 

"  Ubi  eadem  ratio  ibi  idem  jus  "  (  Cb.  LttL,  10  a. ;  Branches 
Max,^  64).  Thus  it  was  long  the  settled  rule  respecting 
a  writing  under  seal  that  a  material  alteration  of  it  by 
the  obligee  rendered  the  instrument  void  (Pigot's 
Case,  11  Cb.  Bep.,  27;  Davidson  v.  Cooper,  11  if.  A 
W,f  799).  The  obvious  reason  of  the  rule  existed  as 
well  in  the  case  of  an  instrument  not  sealed,  and  the 
rule  was  therefore  applied  to  bills  of  exchange  and 
promissory  notes  (Master  v.  Killer,  4  T.  B.,  320;  2  K. 
ELy  140),  and  other  mercantile  contracts,  not  negotiable 
(Powell  V.  Divett,  13  East,  29;  Davidson  v.  Cooper,  11 
M.&W.,*in%).  So  in  Hood  v.  Manhattan  fire  Ins. 
Co.  (11  N,  r.,  532,  543),  the  law  of  fixtures  was  re- 
ferred to,  upon  the  strength  of  this  maxim,  for  the 
purpose  of  determining  whether  certain  timber,  in. 
tended  to  form  part  of  a  vessel,  was  covered  by  an 
insurance  upon  the  vessel  See  also  Graves  9.  Berdan, 
26  N.  r.,  498,  500. 

%  1967.  One  must  not  change  his  purpose  to  the 
injury  of  another. 

*'Nemo  potest  mutare  consilium  sunm  in  alterius  iqjuriam  ** 
(Dig.^  50,  17,  75).  The  spirit  and  application  of  this 
maxim  are  examined  by  Chancellor  Kent,  in  Dash  v. 
Yan  Kleeck,  7  Johms^y  54,  with  special  reference  to 
retroactive  statutes.  In  Bonati  tr.  Welsch  (24  N,  71, 
167,  162X  it  was  held,  partly  upon  the  auUiority  of 
Uiis  maxim,  that  a  husband's  change  of  domicile  did 
not  affect  the  rights  of  property  which  his  wife  ao-« 
quired  at  her  marriage  by  the  law  of  the  place  whers 
they  were  married. 

5  1968.  Any  one  may  waive  the  advantage  of  a 
law  intended  solely  for  his   benefit.*    But  a  law 
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established  for  a  public  reason  cannot  be  contra- 
vened by  a  private  agreement 

*  "Quilibet  potest  renunciare  Juri  pro  se  introducto" 

(Branches  Max,,  309).  Compare  "Modus  et  con- 
veotio  yiDCimt  legem."  Upon  this  principle,  one 
may  omit  to  plead  his  infancy  or  other  disabilit/i 
or  the  statute  of  limitations,  or  time  of  prescrip- 
tiOD,  in  avoidance  of  his  obligations,  or  may  waive 
notice  of  the  dishonor  by  a  prior  party  of  a  bill 
or  note  (ConkliDg  v.  King,  10  K.  F.,  446;  and 
see  Buck  v.  Burk.  18  K.  F.,  341).  One  may  also^ 
upon  the  same  principle,  waive  a  statutory  right 
(Tombs  V.  Rochester  &  S.  R.  R.  Co.,  6  Barb.,  83 ; 
Buel  V.  Trustees,  Jtc,  3  ^  F,  197),  or  a  constitu- 
tional provision  made  for  his  benefit,  as,  for  example, 
the  right  of  trial  by  jury  (Lee  v,  Tillotson,  24  WentLf 
337;  People  0.  Murray,  6  BiU,  468;  Baker  «.  Brap 
man,  6  id.,  48 ;  and  see  People  v.  Van  Rensselaer, 
9^  F,  333;  People  v.  Rathbun,  21  WewL,  542; 
Atkins  V,  Kinman,  20  Wend.,  241,  248;  United 
States  V.  Wyngall,  5  ui,  16,  20;  Stephens  v.  People, 
19  ^:  F,  649 ;  Wells  v.  N.  T.  Central  R.  R.  Co.,  24  X 
F,  181,  194;  AUen  v.  Jaquish,  21  Wend.,  628,  631; 
Baker  v.  Hoag,  7  Barb.,  113, 117;  Allen  v.  Merchants' 
Bank,  22  Wend.,  216,  233). 

•  **  Privatorum  conventio  juri  publico  non  derogat"  {Dig^ 

60,  17,  45).  "Jus  publicum  privatorum  pactis  mutari 
non  potest"  (Papinian).  Though  individuals  may 
generally  waive  provisions  which  the  Uw  prescribes 
for  their  advantage  or  protection,  yet  their  private 
compacts  cannot  be  permitted  either  to  render  that 
just  or  sufficient  between  themselves  wnich  the  law 
declares  essentially  unjust  or  insufficient,  or  to  injure 
the  legal  rights  of  others,  or  to  impair  the  integrity 
of  a  rule,  the  strict  maintenance  of  which  is  neces- 
sary to  the  common  welfare.  The  principle  of  this 
maxim  has  forbidden,  in  our  law,  marriage  brocage 
bonds ;  undue  restraint  of  trade  (see  g  833X  or  of 
marriage  (see  §  836);  a  seaman's  insurance  of  his 
wages;  an  agreement  to  waive  a  claim  arising  firom 
the  fraud  of  one  of  two  contracting  parties  (see 
§  828) ;  a  mortgagor's  covenant  with  a  mortgagee  not 
to  enforce  his  equitable  right  of  redemption,  an 
Agreement  to  waive  the  benefit  of  the  exemption 
laws,  Ac.  (See  Kneetle  v.  Newcorob,  22  H.  F,  249; 
^  Mann  v.  Herkimer  County  Ins.  Co.,  4  Hill,  192).    So^ 

in  a  capital  case,  a  prisoner  cannot  waive  trial  by  • 
Jury  of  twelve  men  (Cancemi  v.  People,  18  If  F., 
128;  7  Abb.  iV.,  271). 
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S  1969.  One  must  ao  use  his  own  rights  aa  not  to 
infringe  npon  the  rights  of  another. 

"Sio  utere  tuo  ut  alienum  dod  Isdas"  (9  Cb.  i2ep.,  68; 
BranctCs  Max.^  160).     See  also  Piatt  v.  Johnaon,  16 
Johns^  213,  215;  Baptiat  Church  of  ScbeDectad/  v. 
Sclienectadj  &  Troy  R.  R.  Co.,  6  Barb.,  83 ;  Laaala  v. 
Holbrook,  4  Paige,  71;  Yan  Hoeaen  v.  Coventrj,  10 
Barb.,  521 ;  Ellia  v.  Duncan,  21  Barb.,  203;  Ferrand  v. 
liarahall,  21  Barb.,  420,  422;  Carhartv.  Aubam  (Gas- 
light Co.,  22  Barb.,  307,  310;  Aikin  v.  Weatem  B.  R. 
Co.,  20  N.  7.,  382 ;  Rogera  v.  Parker,  31  Barb.,  464). 
**  The  principle  of  thia  maxim  la  a  aoand  and  beneficial 
one.    It  impliea  what  the  law  aaaerta,  that  all  men  hare 
equal  righta  before  the  law  "  (Carhart  v.  Auburn  Gaa 
Co.,  22  Barh.,  301).    Though  the  proprietor  of  land 
bordering  upon  a  atream  may  use  the  water  for  bia 
own  purpoaea  he  may  not  in  any  way  infringe  upon 
the  rights  of  those  above  him,  as  for  example  by 
ohecking  the  flow  of  the  stream;  nor  the  rights  of 
thoae  below  him  by  diminishing  the  volume  or  injuring 
the  quality  of  the  water.    The  maxim  is  very  fine- 
quently  invoked  and  applied  m  cases  of  nuisance ;  for 
though  a  man  may  generally  use  his  own  land  as  he 
pleases,  he  may  not  erect  upon  it  a  nuisance  to  the 
annoyance  of  his  neighbor  (Hay  v,  Cohoes  Co,  2  N. 
7.,  161;  Brown  v.  Cayuga  &  S.  B.  Co.,  12  ^:  F.,  494). 
"Acts  may  be  harmless  in  themselves  so  long  as 
they  injure  no  one,  but  the  consequences  of  acts  often 
give  character  to  the  acts  themselves"  (Van  Pelt  v. 
McGraw,  4  N,  7,,  43).    The  rule  is  not  however  to  be 
applied  without  limitation.    It  extends  to  all  damages 
for  which  the  law  grives  redress,  but  no  further.    If 
applied  literally,  it  would  deprive  us,  to  a  great  extent 
of  the  legitimate  use  of  our  property,  and  impair,  if 
not  destroy  its  value  (Hentz  v.  Long  Island  R.  R.  Co., 
13  Barb.,  658;   Pixley  v.  Clarke,  2  Barb^  2*17).    In 
general  a  man  may  uae  his  property  as  he  pleases  for 
all  purposes  to  which  such  property  is  usually  applied, 
without  being  answerable   for  consequences,   if  he 
exercises  proper  care  and  skill  to  prevent  any  un- 
necessary iz^'ury  to  others  (Fisher  v.  Clark,  41  Bofh^ 
329).    No  one  is  liable  in  damages  for  the  reasonable 
exercise  of  a  right,  when  it  is  accompanied  by  a  cau- 
tious regard  for  the  rights  of  others,  if  the  act  is  not 
done  malicioualy,  and  when  there  is  no  just  ground  for 
the  charge  of  negfigence,  or  unakillfulness  (Pantm  v. 
Holland,  17  Johns.,  92). 

S  1970.  He  who  consents  to  an  act  is  not  wronged 
by  it 
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'-Volenti  non  fit  injuria"  {Braeion,  fol.  18;  Braneh*$ 
Maon,,  127;  Hartfield  «.  Roper,  21  Wend.,  620;  Corwin 
V.  N.  Y.  k  Brie  b!  EL  Co.,  13  K  7.,  49;  Lyon  v.  Tall- 
madg^  I  JMfw.  Ch«,  187 ;  Palmer  v.  Lord,  6  JohM. 
CK,  101;  Lemmon  v.  People,  20  N,  T.,  628).     "Nulla     J  ^ 

injuria  est  qu»  in  volentem  flat "  {Dig.,  47,  10,  1,  6). 
,    '  A  huaba^id  who  coDnives  at  the  adultery  of  his  wife 

ha8  no  right  to  a  divoroe  on  the  ground  of  her  infi- 
delity (Forster  v.  Forster,  1  Eagg.  Con^  144).  A 
father  who  connives  at  his  daughter's  seduction  cannot 
recover  damages  therefor  (Seagar  v.  Sligerland,  2 
Cbtnes,  219).  One  who  consents  to  the  stowage  of  his 
goods  upon  the  deck  of  a  ship,  can  maintain  no  action 
for  a  wrongful  stowage  of  them  (Gould  v.  Oliver,  2 
8coU  K  R,  257).  One  who  voluntarily  pays  a  just 
debt  contracted  during  his  infancy,  or  barred  by  the 
statute  of  limitations,  has  no  right  to  repayment  of  the 
money  (see  Bates  v.  N.  Y.  Ins.  Co.,  3  Jokn$.  Cku^ 
240).  This  rule  is  only  applied  where  the  party  had 
freedom  in  exercising  bis  wUl  (Harmony  v.  Bingham, 
12  W.  K,  109;  see  also  Moulton  v,  Bennett,  18  Wend., 
688). 

S  1971.  AcquiesceDce  iu  error  takes  away  the  right 
of  objecting  to  it. 

■ 

"  Constnnia  tdHit  errwem^  is  a  maxim  of  the  common  law 
and  the  dictate  of  oommon  sense  **  (Rogers  v.  Cmg^r, 
7  Johns. y  611).  Upon  the  principle  of  this  maxim  rests 
an  important  branch  of  the  doctrine  of  waiver.  An 
irregularity  in  the  service  of  a  paper  in  a  cause,  is 
generally  waived  by  retaining  and  acting  upon  it 
(Georgia  Lumber  Co.  v.  Strong,  3  Ecw.  iV.,  246).  A 
voluntary  and  general  appearance  in  an  action  is  a 
waiver  of  all  defects  in  the  siunmons  or  other  process 
(Webb  v.  Mott,  6  How.  iV.,  440 ;  and  Yates  v,  Russell, 
17  Johns.^  461).  See  further  illustrations  of  the  rule, 
in  Watkins  v.  Weaver,  10  Johns,,  107,  108 ;  Farrington 
V.  Hamblin,  12  Wend.,  212,  213. 

S  1972.  No  one  can  take  advantage  of  his  own 
wrong. 

'*  Nollus  oommodum  capere  potest  de  injuria  sua  propria." 
This  is  a  rule  of  such  binding  force  as  to  be  held  ob- 
ligatory against  the  wrongdoer,  even  as  between 
himself  and  one  cognizant  or  participant  of  the 
wrong.  If  one,  for  the  purpose  of  defrauding  his 
creditors,  conveys  his  property  to  another,  he  cannot 
set  up  the  fraud  to  avoid  the  deed  as  between  himself 
and  his  accomplice  (Jackson  v  Qarnsey,  16  John$^ 
189;  Safford  v.  Wyckofl;   4  BUI,  467.  See  ^oore  p. 
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livingston,  28  Barh.,  643;  U  £&w.  iV.,  11  j  Ford  ft 
Harrington,  16  N.  J!,  285).  So  when  performanoe  of 
a  condition  is  rendered  impossible  by  the  act  of  the 
obligee,  the  obligor  incurs  no  penalty  {OonL  Dig^ 
^  GonditioD,  D.  1;  see  §  727). 

S  1973.  He  who  has  fraudulently  dispossessed  Iiim- 
self  of  a  thing  may  be  treated  as  if  he  still  had 
possession. 

''  Qui  dole  desierit  possiderei  pro  possidente  damnatur." 
On  this  principle,  an  action  for  the  possession  of  spe- 
cific chattels  may  be  maintained  against  a  defendaxit 
who  wrongfully  parted  with  their  possession  before  the 
action  was  brought  (Nichols  v.  Hiohael,  23  i^  Z, 
267). 

§  1974.  He  who  can  and  does  not  forbid  that 
which  is  done  on  his  behalf,  is  deemed  to  have 
bidden  it. 

**  Semper  qui  non  prohlbet  pro  se  interyenire  mandan 
creditur." 

S  1975.  'No  one  should  suffer  by  the  act  of  another. 

**Re8  inter  alios  acta  alter!  nocere  non  debet"  (see 
Gelston  v.  Hoyt,  13  Johns.^  361,  381;  Sweet  v.  Barney, 
23  K.  r:,  335,  341;  Langdon  17.  Astor,  16  ^  F^  9; 
31).  The  principle  of  this  perhaps  most  important  and 
useful  of  the  maxims  relating  to  the  law  of  eridence^ 
forbids  in  general  (for  necessity  has  introduced  some 
exceptions  to  the  rule),  that  any  one  shall  be  bound 
by  acts  or  conduct  of  others,  to  which,  neither  in  fiiot 
nor  in  law,  he  was  party  or  privy.  It  is  illustrated  by 
the  rules  respecting  declarations  and  private  meme- 
randa  of  third  persons ;  and  respecting  the  effect  of 
judgments,  to  which  one  is  altogether  a  stranger 
{Broom' i  Maasima^  432). 

S  1976.  He  who  takes  the  benefit  mast  bear  tlie 
burden. 

"  Qui  sentit  oonmiodum,  sentire  debet  et  onus  "  (Paiiie  «. 
Bonney,  6  Ahb.  Ft,^  106;  Frost  tr.  Saratoga  Ins.  Ooi,  S 
IkniOj  158;  Bartlett  v.  Crozier,  17  Johna^  463;  Hen- 
dricks V.  Judah,  2  GaL^  25,  28;  United  Ins.  Ga  v. 
Bobinson,  id,  280,  288 ;  Matter  of  Mayor,  Aa,  of  New 
York,  11  Johna.y  771).  One  who  takes  an  estate  in 
land  and  exyoys  the  benefits  resulting  ftt>m  his  titles 
must  bear  the  burdens  of  the  incumbrances  upon  the 
land  and  of  the  covenants  that  run  with  it  (Denman  v. 
Prinoe,  40  Bairb.,  213;  Yerplanck  v,  Wright^  23  Weniy 
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606;  PrieBUj  «.  Foulds,  2  SooU  K,  /?.,  226).  The 
right  of  a  partner  ^  to  share  the  profits  of  the  partner- 
ship business  is  justly  coupled  with  a  corresponding 
liability  for  its  debts. 

§  1977.  One  who  grants  a  thing  is  presumed  to 
grant  also  whatever  is  essential  to  its  use. 

"  CuicuDque  aliquls  quid  ooncedit^  coooedere  videtur  et  id 
sine  quo  res  ipsa  esse  non  potest  '^  (see  Sterricker  v. 
Dickinson,  9  Barb,,  518;  Troup  v.  Hurlbu^  10  id^  369, 
People  V.  Hicks,  15  tdL,  160,*  Seymour  v.  Cauandaigua, 
Ac,  B.  B.  Ck>.,  25  ui,  310).  The  grant  of  a  piece  of 
land,  surrounded  by  other  land  of  the  grantor,  grants 
also  by  implication  the  right  of  a  convenient  way  over 
such  other  land.  The  grant  of  a  corporate  franchise 
implies  a  grant  to  make  by-laws,  and  to  exercise  all 
other  powers  which  are  necessary  for  effectuating  the 
object  of  the  charter. 

S  1978,  For  every  wrong  there  is  a  remedy. 

"  Ubi  jus,  ibi  remedium  "  (Johnstone  v.  Sutton,  I  T.  R^ 
312).  Every  wrongful  invasion  of  a  right  imports 
injury  and  damage,  though  there  be  no  pecuniary  loss, 
and  entitles  the  person  injured  to  redress  (Ashby  9. 
White,  2  Ld.  Raym.,  953 ;  and  see  Green  v.  Hudson 
River  R  B.  Ck).,  28  Barb.,  9,  10).  By  reference  to  this 
principle  an  action  for  slander  to  title  of  personal 
property  has  recently  been  sustained  (Like  v.  BfcKin- 
stry,  41  Barb.,  186). 

S  1979.  Between  those  who  are  equally  in  the  right, 
or  equally  in  the  wrong,  the  law  does  not  interpose. 

"  In  8Bquali  jure  melior  est  conditio  possidentis  "  (Ontario 
Bank  v.  Worthington,  12  Wend,,  601;  McLaughlin  v. 
Waito,  9  Cow,,  674;  Graves  v,  Delaplaine,  14  Johna^ 
169).  "  In  pari  delicto  potior  est  conditio  defendentia  ^ 
(see  Peck  v.  Burr,  10  ^.  F.,  294;  Tracy  «.  TalmagSi 
14  N.  r.,  162,  181,  216;  Candee  v.  Lord,  2  N.  T.,  269, 
276;  Meech  v.  Stoner,  19  N,  7,,  28;  Bennett  v.  Ameri- 
can Art  Union,  6  Sand/,,  631 ;  Schroeppel  v.  Corning, 
UDeMo,  241;  Nellis  v.  Clark,  20  Wend.,  28;  4  EiU, 
436 ;  Perkins  v.  Savage,  15  id.,  415 ;  Westfall  v.  Jones, 
23  Barb,,  12;  Yischer  v.  Yatos,  11  John8,,  26).  In 
oase  of  illegal  contracts,  says  Stort,  or  in  those  in 
which  one  party  has  placed  property  in  the  hands  of 
another  for  illegal  purposes,  as  for  smuggling,  if  the 
latter  refuses  to  account  for  the  proceeds,  and  fraudu- 
lently or  unjustly  withholds  them,  the  former  must 
bear  bis  loss,  for  in  pari  ddicio,  Ac.  (J^,  Jvr,,  §§  61, 
298 ;  Story  an  Ag,,  g  198).    So  when  there  is  equal 


?682  THE  CIVIL  CODE 

equity,  the  defendant  hae  as  strong  a  daim  to  the  pro- 
tection of  a  court  of  equity  for  his  title,  as  tiie  plain- 
tiff  has  to  its  assistance  in  order  to  assert  his  tide,  and 
the  court  will  not  interpose  on  either  side.  But  where 
there  is  a  great  preponderance  of  wrong  upon  one 
side,  as  in  oases  of  usury,  or  where  one  party  Tiolatea 
a  confidence  as  well  as  a  provision  of  law,  the  injured 
party,  although  not  free  from  blame,  may  have  redress 
(Ford  V.  Harrington,  16  ^  F.,  285). 

S  198(1.  Between  rights  otherwise  equal,  the  earliest 
is  preferred. 

"  Qui  prior  est  in  tempore  potior  est  in  jure  '*  (see  If  air 
i;.  Schenck,  3  HiU,  228;  PoiUon  v.  Martin,  1  Sa/ndf.  CK^ 
578;  Watson  v.  Le  Bow,  6  Barh.,  485;  Weaver  v. 
Toogood,  1  id.,  241;  Lynch  v.  Utica  Ins.  Co.,  18  Wend^ 
253,  256;  Benyv.  Mut  Ins.  Ck).,  2  Johns.  CK,  608; 
Truscott  V.  King,  6  Baarb,,  351;  Seymour  v.  Wilson, 
16  ^r&.,  299;  Warner  v.  Blakeman,  36  Barb,,  520; 
Hertellv.  Bogert,  10  Paige,  60;  Embrea  f.  Hanna,  5 
Johna^  103;  Wilkes  v.  Harper,  2  Barb.  Ch.,  354; 
Cherry  v.  Monroe,  id.,  618).  This  principle  n^ee  the 
foundation  of  all  original  titles  to  lands  both  by  private 
and  by  public  law;  the  first  occupant  acquires  tiie  first 
right.  The  maxim  applies  also  in  cases  of  mortgages, 
attachments,  executions  and  other  liens  attaching  upon 
property  either  by  the  agreement  of  parties  or  by  the 
operation  of  law. 

§  1981.  No  man  is  responsible  for  that  which  no 
man  can  control. 

*'  Actus  Dei  fkcit  nemini  injuriam.**  This  is  a  maxim  of 
the  common  law  wiih  regard  to  obligations  created 
merely  by  operation  of  law.  But  it  has  not  been  con- 
sidered applicable  to  contracts  (Tompkins  v.  Dudley, 
25  K.  7.,  170;  Harmony  v.  Bmgham,  12  ^.  K,  99; 
Brown  v.  Royal  Ins  Co.,  I  EL  A  EL,  863).  The 
commissioaers  have  proposed,  however,  to  extend  thia 
principle  to  contracts  (see  §  727). 

S  1982.  The  law  helps  the  vigilant,  before  those 
who  sleep  on  their  rights. 

"  YigilantibuB,  non  dormientibua,  leges  subveniunt  ^  (Tocde 
V.  Cook,  16  Haw.  iV.,  144).  Thus  the  law  may  deny 
relief  to  one  who  has  long  and  negligently  delayed  to 
file  a  bill  for  specific  perfonnauoe  (Milwood  v.  Earl  of 
Thanet,  5  Ves.,  720 ;  Alley  v.  Duchamps,  13  Fes.,  228). 
So  in  the  spirit  of  this  maxim  the  statute  of  limlta- 
tious  prescribes  definite  periods,  after  the  expiratioii  of 
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whidx  the  kw  wiU  refuse  its  aid,  however  olear  may 
be  the  right  of  the  party  daimmg  it,  or  the  wrong  of 
his  opponent.  See,  for  other  iUustrationa,  Smedburg  v. 
More,  26  Wend.^  238,  247 ;  Hazul  v.  Dunham,  1  HaO, 
655,  658;  Bruen  «.  Hone,  2  Barb.,  586,  695;  Taylor  v 
fleet,  4  id.,  ^5,  103;  Bench  v.  Sheldon,  U  id,  66,  71; 
Kunn  9.  Worrall  16  id,  221,  232;  Yoorhees  v.  Sey* 
mour,  26  id,  569,  583;  Fanning  v.  Dunham,  6  Johna. 
CK,  122,  145;  SUxry  Eq,  Jur.,  %  529. 

S  1983.  The  law  respects  form  less  than  substance. 

JVemas'  Maaivu^  Na  13.  On  this  principle  the  law 
grants  relief  to  one  who  has  omitted  to  perform  an 
obligation  at  a  time  speciiled  by  the  contract^  when  it 
is  evident  that  punctual  performance  was  not  an  essen- 
tial element  of  the  agreement  (AdarM?  Equity^  88).  So 
it  dedares  sniSeieDt  certain  defeotfte  eoieautionB  of 
powers ;  and  the  want  of  a  seal,  or  of  witnesses,  or  of  a 
signature,  or  defects  in  the  limitations  of  the  estate  or 
interest,  may  sometimes  be  aided.  In  the  same  spirit 
the  law  upholds  in  certain  cases  the  defective  perform- 
ance of  conditions  {Story  Eq.  Jvr^  §  97  ;  Spaulding  v. 
Hallenbeck,  39  Barh.^  78;  Clute  17.  Robison,  2  Jokns,^ 
596,  614;  Popham  v.  Bampfield,  1  Vem,^  79:  Framda^ 
Maxims,  60).  So  it  will  mitigate  the  damages  which 
by  a  strict  interpretation  of  a  oontract  a  party  thereto 
might  recover,  if  it  operates  oppressively  (Skinner  v. 
White,  17  Johns.,  357).  "Qui  hairet  in  litera,  hssret  in 
oortice,"  is  a  maxim  to  the  same  effect,  often  cited  with 
approval  (Wadsworth  v.  Thomas,  7  Barb,,  449 ;  Ayles- 
worth  V,  Brown,  10  irf.,  167;  Watervliet  Turnpike  Oa 
V.  M'Kean,  6  HiU,  620;  Leavitt  v.  Fisher,  4  IHier,  23; 
Langdon  v.  Astor,  3  id,  601 ;  Jackson  v.  Housal,  17 
Johns.,  284;  Pillow  v.  Bushnell,  4  How,  Pr,,  12). 

§  1984.  That  which  ought  to  have  been  done,  is  to 
be  regarded  as  done,  in  favor  of  him  to  whom,  and 
against  him  from  whom,  performance  is  due. 

Thus  an  agreement  for  a  valuable  oonsideration  will  1)0 
treated  as  actually  executed  from  the  period  when  it 
ought  to  have  been  performed  in  favor  of  a  person  en- 
titled to  insist  on  its  performance.  On  this  principle 
money  agreed  or  devised  to  be  laid  out  in  land,  will 
be  treated  as  real  estate ;  and  land  contracted  or 
devised  to  be  sold  will  be  treated  as  money  {Story  Eq, 
Jur.,  §  64,  g;  Adams*  Equity,  74).  See,  for  other  illus- 
trations of  the  maxim,  Burch  v.  Newberry,  1  BariKf 
648,  664;  Hasbrouck  v.  Paddock,  1  id.,  635;  Craig  17. 
Leslie,  3  Wh^at,  563;  Bosevelt  v.  Bank  of  Niagara, 
BbpfCf  583. 

80 
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S  1985.  That  which  does  not  appear  to  exist  is  to 
be  regarded  as  if  it  did  not  exist. 

"  De  DOD  appareDtlbus  et  de  non  ezistentibus  eadem  eet 
ratio"  (Johnson  v.  Stagg,  2  Johns.,  619).  Thus  upon 
a  special  verdict  a  oourt  will  not  easume  a  fact  not 
stated  in  it,  nor  draV  inferences  of  facts  necessary  for 
the  determiuatioo  of  the  case,  from  other  atatemeuts 
therein  (Tanerd  «.  Christy,  12  If.  dk  TT.,  316;  Jenksv. 
Hallet,  1  Caines^  60).  If  a  notice  of  dishonor  is  good 
upon  its  face,  the  court  will  not  entertain  an  objectioa 
founded  upon  the  possible  existence  of  another  note, 
not  shown  to  exist  (Toungs  v.  Lee,  12  K.  T^  654; 
Cook  V,  liichfield,  5  Somc^.,  330,  340). 

'*  Quod  non  apparet,  non  est  **  (Yates  v.  People,  6  Johng^ 
505). 

S  19j36.  The  law  never  requires  impossibilities. 

"Lex  non  oogit  ad  impossibilia "  (Cb.  LiU.f  231,  5.; 
Schroeder  v.  Hudson  Riv.  R.  R.  Co.,  5  Dtter,  63)l 
"Impotentia  excusat  legem  ^  (Jackson  v.  Sellick;  8 
Johns.j  271;  Jackson  v.  Johnson,  6  Cbto.,  103).  If  an 
estate  is  granted  upon  a  condition  subsequent  which  is 
essentially  impossible,  the  condition  is  yoid,  and  the 
estate  is  absolute  (2  Blacks.  Cbm.,  186).  If  perform- 
ance of  the  condition  of  a  bond  is  rendered  impossible 
by  the  act  of  the  obligee,  the  obligor  ia  excused 
(Hoknes  v.  Guppy,  3  M.  A  W.^  389).  But^  except  in 
certain  special  cases,  the  law  does  not  excuse  the  non- 
performance of  impossibilities  which  one  has  expressly 
undertaken  to  perform. 

S  1987.  The  law  neither  does  nor  requires  idle 
acts. 

*'  Lex  non  oogit  ad  yana  seu  inutilia  "  (Boot  v.  Fraziklin» 
8  Johns^  210)l  "  Lex  nil  frustra  facii.'*  It  is  a  settled 
principle,  says  Chancellor  Kent,  that  a  oourt  will  nol 
undertake  to  exercise  a  power,  unless  It  can  exerdss  it 
to  some  purpose  (Huntington  v.  Niooil,  3  Jokm*^  598). 
It  will,  for  example,  reAise  a  writ  of  mandamus,  if  it 
is  manifest  that  it  must  be  yain  and  fhiitless,  or  can- 
not  have  a  beneficial  effect  (People  v.  Supervisors  of 
Greene,  12  Barb.^  222;  People  v.  Tremain,  29  Barb^ 
96;  1*7  Eow.  Ft.,  142).  Nor,  on  the  principle  of  this 
maxim,  will  the  law  require  indiyiduals  to  bring  suits 
or  do  other  acts  which  will  be  fruitless  (Loomis  v. 
Tift,  16  Barh.,  644).  A  demand  is  excused,  whan 
compliance  therewith  is  impossible  (Schroeder  v.  Hud- 
son K  R.  R.  Co.,  6  2>iier,  62). 

S  1988.  The  law  disregards  trifles. 
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"De  minimis  non  curat  lex.    Nimla  subtiltas  in  jare 
reprobatur.    Bonse  fidei  non  oonvenit  de  apicibas  juris 
disputare"  {Ulpiant  Dig.,  17,  1,  29;  see  Shipman  v. 
Shafer,  14  Ahb,  Pr.j  466 ;  Matter  of  Empire  City  Bank, 
18  N,  F.,  218).    The  law  will  not  deprive  one  of  all 
compensation  on  accoant  of  unintentional  and  unim- 
portant yariations  from  the  terms  of  his  agreement 
(Smith  V,  Gugerty,  4  Bcarh,,  621).    Nor  wiU  a  court 
restrain  bj  injunction  the  publication  of  a  solitary 
letter,  having  neither  actual  value  nor  literary  merits 
the  publication  of  which  would  not  be  productive 
of  injury  nor  offend   the   most  delicate   sensibility 
(Woolsey  v.  Judd,  4  Duer^  699);  nor  a  trespass  of 
a  trifling  character  (Marshall  v.  Peters,  12  How,  Pr.<, 
223).    Where  a  redeeming  creditor  had  paid  a  few 
cents  too  little  to  the  sheriff,  the  redemption  was  sus- 
tained  upon  the  authority  of  this  maxim  (Es  parte 
Becker,  4  Hill,  615;  Hall  v.  Fisher,  9  Barb.,  29).    So 
the  Court  of  Appeals  refused  to  reverse  a  judgment  for 
the  defendant,  which  should  have  been  in  favor  of  the 
plaintiff  for  six  cents  damages,  but  with  costs  to  the 
defendant  (M'Ck)nihe  v.  N.  Y.  &  Krie  R.  R.  Ck>.,  20  if. 
F.,  498).    But  tliis  maxim  never  applies  to  the  case  of 
a  positive  and  wrongful  invasion  of  a  right  (Seneca 
Road  Go.  V.  Auburn,  &c.,  R.  R.  Co.,  6  HiU,  1*70;  Elli- 
cottville,  Ac.,  Plankroad  Co.  v.  Buffalo,  Ac.,  R.  R.  Co., 
20  Barb.,  661). 

S  1989.  Particular  expressions  qualify  those  which 
are  general. 

"In  toto  jure  generi  per  speciem  derogatur  et  illud  pol- 
tissimum  habetur  quod  ad  speciem  directum  «st  **  (see 
Piatt  V.  Lett,  VI  N.  Z,  478). 

S  1990.  Contemporaneous  exposition  is  in  general 
the  best. 

"  Contemporanea  expositio  est  optima  et  fortisaima  in 
lege."  In  construing  a  statute,  great  regard  should  be 
paid  to  the  opinion  in  respect  to  it,  entertained  by  per* 
sons  learned  in  the  law,  at  the  time  of  its  passage 
(Sedgurich  SktL  dk  Const  Law,  261  ;•  Jhvarria,  662). 
'*  A  contemporaneous  is  generally  the  best  construction 
of  a  Btatnte.  It  gives  the  sense  of  a  community  of 
the  terms  made  use  of  by  a  legislature.  If  there  is 
ambiguity  in  the  language,  the  understanding  and 
application  of  it,  'when  the  statute  first  came  into 
operation,  sanctioned  by  long  acquiescence  on  the  part 
of  the  legislature  and  judicial  tribunals,  is  the  strongest 
evidence  that  it  has  been  rightiy  explained  in  practice. 
A  construction  under   such  circumstances  become! 
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established  law"  (Packard  v.  Bichardson,  17  Jfoct., 
143;  Curtis  V.  Leayitt,  16  N,  K,  217).  '*  A  contempo- 
raneous exposition,  even  of  the  Ck>n8titution  of  the 
United  States,  praetioed  and  aoquiesoed  in  for  a  period 
of  yeai-s,  fixes  the  oonstruction "  (4  Eeni  Qnn^  465, 
note), 

$  1991.  The  greater  coDtaios  the  less. 

^  Omne  majus  continet  in  se  minus.  In  eo  quod  plus  est 
semper  inest  et  minus  (Dig.,  50, 17, 110).  *'Non  debet 
cui  plus  licet  Quod  minus  est  non  lioere"  (U^iau 
Gothofred\  Reg.  Juris.  Compare  Dig.,  50,  17,  26-^7). 
"Omne  msgus  in  se  minus  complectitur "  (Kip  «. 
Brigham,  6  Johns.,  157). 

One  makes  a  good  tender  of  a  debt  due  when  he  tenders 
in  due  form  more  than  he  is  bound  to  paj  (Wade*s 
Case,  5  Oo.  Rep.,  115;  Hubbard  v.  Chenango  Bank,  8 
Cow.,  101;  Dean  v.  James,  4  A  (fe  AdL,  546);  and  so 
acts  are  valid  if,  having  permission  tordo  seyeral  things 
for  his  own  benefit,  a  party  does  some  of  them  (Isher- 
wood  V.  Oldknow,  3  if.  (fe  Seho^  392),  or  if;  as  the 
agent  of  another,  he  does  less  than  his  power  author^ 
izes  him  to  do  (Story  Agency,  §  172). 

A  power  to  sell  an  estate  includes  a  power  to  transfer  a 
a  limited  interest  (Williams  v.  Woodard,  2  Wend, 
492). 

But  where  a  statute,  authoruung  special  prooeedingSi 
directs  eighteen  Jurors  to  be  summoned,  this  maxim 
does  not  justify  the  summoning  of  twenty  (Farringtoo 
V.  Morgan,  20  Wmd.^  207). 

S  1992.  Superfluity  does  not  vitiate. 

"  Utile  per  inutile  non  vitiatur  "  (Rickets  v.  LiYingstOD,  2 
Johina.  Ca$.,  101 ;  Yates*  Case,  4  Johns.,  367 ;  Ogden  v. 
Barker,  18  id.,  93;  Ajlesworth  t;.  Brown,  10  Barb.^ 
174).  This  maxim  has  long  been  familiar  to  the  ccjoi- 
mon  law.  It  has  had  fi^uent  application  in  the  law 
of  conveyancing,  of  pleading  and  of  evidence.  Thus, 
a  deed  which  grants  an  estate  by  language  explicit  and 
certain,  is  not  defeated  or  affected  by  the  presence  of 
words  that  are  repugnant  to  the  general  sense.  So  in 
pleading,  surplusage,  or  the  allegation  of  purely  irrelo- 
▼ant  matter,  does  not  affect  that  which  is  pertinent  and 
In  other  respects  valid  (Edgerton  v,  N.  Y.  k  Harlem 
R.  R.  Co.,  35  Barb.,  389;  Fowler  v.  Mott,  19  id.,  221; 
Polly  V.  Saratoga  ft  Wash.  R.  R.  Co.,  9  id,  464 ;  People 
«.  Adams,  17  Wend,,  475;  Chapman  v.  Smith,  13 
Johns.,  80;  Mason  t;.  Franklin,  3  idL,  206;  Douglas  v. 
Satteriee,  11  tdL,  19).  Nor  need  any  evidence  be  given 
of  an  averment,  which  is  wholly  immaterial  (Ftdrduld 
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V.  Ogdensbnrgh  R.  R,  16  iT  F.,  337).  A  verdict 
which  finds  the  whole  imue  is  not  vitiated  bj  finding 
more  (Patterson  v.  United  States,  2  WheaL,  225). 

S  1993.  That  is  certain  which  can  be  made  certain. 

"  Id  oertum  est  quod  certum  reddi  potest "  (Olmsted  v. 
Loomis,  9  K  T,  434 ;  Hjland  v.  Stafford,  10  Bard., 
566;  Ofitrander  t;.  Walter,  2  BiU,  332).  Thus  when 
a  testator  gives  his  "  back  lands  "  to  certain  devisees, 
the  description  is  rendered  definite  and  certain  when 
it  is  shown  by  evidence  that  particular  parcels  of  land 
were  called  and  known  by  that  name  by  the  testator 
and  his  family  (Ryerss  v.  Wheeler,  22  Wmd.,  148). 
So  where  a  deed  identifies  the  parties  in  whose  favor 
it  is  made,  it  is  sufficient,  though  it  does  not  name 
them  (Gates  v.  Graham,  12  WencL,  63,  66).  So,  when 
a  rifie  for  the  commitment  of  a  person  did  not  specify 
the  sum  for  non-payment  of  whidi  the  oommitment 
was  ordered,  but  directed  a  referee  therein  named 
to  estimate  it^  it  was  declared,  on  the  principle,  id 
cerktm  eat  &c,  that  the  rule  was  sufficiently  definite 
in  respect  to  the  amount,  for  the  referee's  report,  when 
filed  and  confirmed,  became  part  of  the  rule  and  the 
act  of  the  oourt  (People  v,  Kevins,  1  ffiU,  168 ;  People 
V.  Cavanaugh,  2  Abb.  iV.,  88).  Upon  the  authority 
of  this  maxim,  it  has  been  held  that  rent,  payable  in 
wheat,  is  to  be  treated  as  a  liquidated  demand  (Yaa 
Bensselaer  v,  Jones,  2  Barb.,  668),  and  so  where  renty 
though  payable  in  cash,  was  subject  to  a  deduction  for 
repairs  (Smith  v.  Fyler,  2  EiU^  648). 

$  1994.  Time  does  not  confirm  a  void  act. 

"  Quod  ab  initio  non  valet  in  tractu  temporis  non  oonva- 
lescit  Quod  initio  vitiosum  est  non  potest  tractu 
temporis  convalescere.'' 

'*  The  general  rule  is  that  whenever  any  contract  or  con- 
veyance is  voidf  either  by  a  poeative  law  or  npOD  prin- 
ciples of  public  policy,  it  is  deemed  incapable  of  oon* 
flrmation  upon  the  maxim,  quod  ab  initio"  Ac  (Story 

•  Bj.  Jur.j  §  306;  Vernon's  case,  4  Co.  Rep.,  2  b).  "*'No 
length  of  time,"  said  Lord  Talbot,  "will  bar  a  fraud" 
{Gaa.  temp.  TaSbot,  73).  "It  is  certainly  true,"  says 
ICr.  Justice  Stort,  "  that  length  of  time  is  no  bar  to  a 
trust  clearly  established ;  and  in  a  case  where  fraud  is 
imputed  and  proved,  length  of  time  ought  not,  upon 
principles  of  eternal  justice,  to  be  admitted  to  repel 
relief.  On  the  contrary,  it  would  seem  that  the  length 
of  time,  during  which  the  fVaud  has  been  successfully 
concealed  and  practiced  is  an  aggravation  of  the 
offense,  and  calls  more  loudly  upon  a  court  of  equity  ^ 
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to  grant  ample  and  dedaiTe  relief!  But  length  of  time 
neoeasarily  obecurea  all  human  evidence;  and  aa  it 
thua  removea  fh>m  the  partiea  all  immediate  meaoa 
to  verify  the  nature  of  the  original  tranaactiona,  it 
oporatea  by  way  of  preaumption  in  favor  of  innocence 
and  against  imputation  of  fraud  "  (Prevoat  v.  Gratz,  6 
Wheats  498). 
In  certain  casea,  also,  though  the  original  agreement  waa 
void,  the  law  presumes  a  new  and  valid  contract  from 
additional  circumatanoes.  Thus  in  the  Roman  Law,  if 
a  debtor  pledged  the  property  of  another,  and  it  after 
ward  became  his  own,  his  creditor  had  hia  action  (D. 
13,  Y,  41).  And  though  if  a  husband  sold  hia  wife^s 
dowry,  the  sale  waa  invalid;  yet  if  at  her  death  the 
land  became  his,  the  sale  waa  establiahed  (D.  41,  3, 42). 

• 

S  1995.  The  incident  follows  the  principal,  not  the 
principal  the  incident. 

Battle  V.  Coit,  26  y.  F.,  404.  ^'Acceaaorium  non  duoit 
Bed  sequitur  suum  prindpale."  By  a  general  grant  of 
the  reversion  the  rent  will  pass  with  it  aa  an  incident, 
though  by  the  grant  of  the  rent  generally,  the  rever- 
sion will  not  pass  (Van  Wicklen  v,  Paulaon,  14  Barb.^ 
654;  Bemarest  v.  Willard,  8  Chw.,  206;  Marshall  v. 
Moseley,  21  If.  K,  282).  So  the  grantee  of  land,  or 
the  assignee  of  a  lease,  assumes  the  burden  of  the 
covenants  that  rua  with  the  land  or  are  reserved  by 
the  lease. 

So,  too,  the  assignment  of  a  bond  or  other  principal 
debt,  carries  with  it  a  mortgage,  or  other  collateral 
security,  given  to  secure  it  (Jackaon  v.  Blodgett  6  Oow^ 
202;  Langdon  v,  Buel,  9  PTeadL,  80;  Oreen  v>  Hart^  1 
John8.f  680;  Rose  v.  Baker,  13  Barb.,  230;  Parmelee 
V.  Bann,  23  icL,  461 ;  Jackson  v.  Willard,  4  Johnt^  41; 
Cooper  V.  Newland,  17  Abb.  /V.,  342). 

S  1996.  An  interpretation  which  gives  effect  is 
preferred  to  one  which  makes  void. 

"Ut  rea  magis  valeat  quam  pereat'*  (pangdon  v.  Astor, 
16  N.  7.,  47 ;  Nichols  v,  McEwen,  17  id,  26;  Laub  v. 
Buckmiller,  id.,  627).  This  is  a  general  principle 
which  govema  the  construction  of  all  agreements, 
oral  or  written,  and  of  all  unilateral  inatrumenta,  like 
deeds  or  wills,  which  are  designed  to  embody  the 
intention  of  a  party  (Fish  v,  Hubbard,  21  Wm<L,  652; 
Mason  v.  White,  11  Barb^  173 ;  Aiken  v.  Albany  N.  k 
0.  R.  B.  Co.,  26  td,  289 ;  Warhua  v.  Bowery  Savings 
Bk.,  4  Duer,  59;  Hall  v.  Newcomb,  3  MU,  233;  Jadc- 
■00  V.  Rowland,  6  Wend^  671;  People  v.  Van  Bens- 
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Belaer,  9  N.  F.,  333 :  Schermerhorn  v.  Talman,  14  rl, 
135;  Nichols  v.  McEweD,  17  id.j  25;  Richards  v. 
Edick,  17  Barb.j  269 ;  Warlius  v.  Savings  Bank,  5  Duer, 
71;  Waterbury  v.  Sinclair,  16  How.  iV.,  342,  343; 
Sherman  v.  Elder.  24  H  T,  384 ;  Spear  v.  Downing, 
34  Barb.,  627).  It  maj  apply  to  a  judgment  (Wood- 
gate  V,  Fleet,  9  Abb.  Ft.,  239),  or  a  record  (Hatcher  «. 
Rocheleau,  18  K  7.,  92).  Especiallj  ts  it  applied 
when  the  effect  will  be  to  prevent  a  forfeiture  (Hurd 
V.  Hunt,  14  Barb.,  575). 

S  1997.  InterpretatioD  must  be  reasonable. 

Everything  is  to  have  a  reasonable  construction,  and 
everything  necessary  to  make  a  rule  reasonable  is  im« 
plied  (Jones  v.  Gibbons,  8  Exck,,  922;  see  Buck  v. 
Burk,  18  N.  F.,  339,  341). 

§  1998.  Where  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third,  he,  by  whose  negligence 
it  happened,  must  be  the  sufferer. 

In  Griswold  v.  Haven  (25  N,  71,  595),  this  maxim  is 
asserted  and  enforced  as  a  principle  upon  which,  inde- 
pendently of  the  law  of  agency,  an  innoc'.ut  party  may 
be  held  responsible  for  the  acts  of  anotlier.  The 
maxim  is  also  cited  and  applied  in  Ex;,hange  Bank  v. 
Monteath.  26  N.  7.,  505,  513;  Sandford  v.  Handy,  S3 
WmdL,  268;  Boot  v.  French,  13  ui,  572. 


PART  V. 

DEFINITIONS  AND  QmnSRAL  PEOYISIONa 

Saoxiov  1999.  Word%  how  luecL 

2000.  Sundiy  words. 

2001.  ]>egr6e8  of  care  and  dfligenoei 
S008.  Care  and  dJligenoa. 

2003.  Degreaa  of  negUgenoa. 

2004.  Negligence. 
2006.  CMdren. 

2006.  Debtor  and  ovedilor. 

2007.  Qood  Um* 

2008.  Notice. 

2009.  Actual  notice. 
2Q10.  Constractive  notice. 

2011.  Certain  persons  deemed  to  have  oonstnictlre 

2012.  Notioe,  wheo  impoasihla. 

2013.  Pi^r. 
2014  Person* 

2015.  SeveraL 

2016.  Third  persons. 
2011,  2018.  HoUdays. 
8019.  BosinesB  days. 

2020.  Certain  acts  not  to  be  done  on  hoUdigra. 

2021,  2022.  Usage,  what 
2023.  Value. 

2024  Yerdiot 
2024  Time. 

2026.  Genders. 

2027.  Numbers. 

2028.  Commissioners  of  deeds. 

2029.  Construction  of  the  Cbde. 

2080.  Bepeal  of  (bnner  statutes. 

2081.  Time  when  Code  takee  effect 

S  1999.  Words  used  in  this  Oode  are  to  be  under-  T^^^^^Jl^ 
stood  in-their  ordinary  sense,  except  when  a  contrary 
intention  plainly  appears,  and  except  also  that  the 
words  hereinafter  explained  are  to  be  understood  as 
thus  explained. 

S  2000,  Whenever  the  meaning  of  a  word  or  phrase  s^gr 
is  defined  in  any  part  of  this  Oode,  such  definition  is 
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applicable  to  the  same  word  or  phrase  wherever  It 
occurs,  except  where  a  contrary  intention  plainly 
appears. 


D^;rees  of 
care  and 


%  2001.  There  are  three  degrees  of  care  and  of  dili- 
diugence.     g^uce  mentioned  in  this  Code,  namely,  slight,  ordi- 
nary  and  great.    The  latter  include  the  former. 


Care  and 
diligenco« 


%  2002.  Slight  care  or  diligence  is  such  as  persons 
of  ordinary  prudence  usually  exercise  about  their  own 
affairs  of  slight  importance;  ordinary  care  or  dili- 
gence is  such  as  they  usually  e^^ercise  about  their 
own  afikirs  of  ordinary  importance ;  and  great  care 
or  diligence  is  such  as  they  usually  exercise  about 
their  own  affairs  of  great  importance. 


?^|^^  S  2003.  There  are  three  degrees  of  negligence 
mentioned  in  this  Gode,  namely,  slight,  ordinary  and 
gross.    The  latter  include  the  former. 

Negiigenoe.  g  2004.  Slight  negligeucc  consists  in  the  want  of 
great  care  and  diligence;  ordinary  negligence,  in 
the  want  of  ordinary  care  and  diligence ;  and  gross 
negligence,  in  the  want  of  slight  care  and  dili* 
gence. 


Chttdren. 


Debtor  and 
creditor. 


S  2005.  The  term  "  children,"  as  used  in  this  Code, 
includes  children  by  birth  and  by  adoption. 

S  2006.  Except  in  Part  III  of  this  Division,  every 
one  who  owes  to  another  the  performance  of  an 
obligation  is  called  a  debtor,  and  the  one  to  whom 
he  owes  it  is  called  a  creditor. 


Goodiaith.1  g  2007.  Gk)od  faith  consists  in  an  honest  intention 
to  abstain  from  taking  any  unconscientious  advant- 
age of  another,  even  through  the  forms  or  techni- 
calities of  law,  together  with  an  absence  of  all 
information  or  belief  of  facts  which  would  render 
the  transaction  unconacientjous. 
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See  Okilin  v.  Farmers'  and  Citizens'  Bank,  26  K,  K,  293, 
298;  Starin  v.  Genosi  23  id.,  439;  Sanger  v.  Eastwood, 
19  WeruL,  514;  Gregory  v.  Thomas,  20  «{.,  17;  Dun* 
ham  V.  Dej,  16  Johnt.,  669. 

S  2008.  Notice  is  either  aetaal  or  constractive.         Houoa. 

S  2009.  Aetaal  notice  consists  in  express  informi^  a^ 
tion  of  a  fEict 

§  2010.  Oonstructive  notice  is  notice  imputed  by  ^Jj}* 
the  law  to  a  person  not  having  actual  notice. 

S  2011.  Every  person  who  has  actual  totice  of  certain 

•  *«    .  -.  persona 

circumstances  sufficient  to  put  a  prudent  man  upon  g^^^? 
inquiry  as  to  a  particular  fact,  and  who  omits  to  J^^^* 
make  such   inquiry  with   reasonable   diligence,  is 
deemed   to   have   constructive  notice  of  the   fact 
iteelf: 

If  the  party  who  noeives  information  of  oittsumstanoes 
snggesttng  an  inquiry  for  the  principal  fact,  makes 
that  inquiry  with  4ue  diligence,  the  result  must  be 
either  that  he  will  ascertain  the  fact,  or  that  he  will  be 
preyented  from  doing  so  by  causes  for  which  he  is  not 
to  blarney  and  flrom  which  he  ought  not  to  suifer.  If  he 
ascertains  it,  he  then  has  actual  notice,  and  the  doctrine 
of  constructive  notice  does  not  apply.  If,  notwith« 
standing  due  diligence,  he  fails  to  ascertain  it,  notice 
ooght  not  be  imputed  to  hiuL  The  commissioners, 
therefore^  as  respects  circomstanoes  putting  a  person 
upon  inquiry,  have  limited  the  doctrine  of  constructiye 
notice  to  cases  in  which  there  is  a  failure  to  make 
diligent  inquiry  (see  Foster  v,  Beals,  21  ^  F.,  247; 
Williamson  v.  Brown,  16  If.  F.,  364;  Fassett  v.  Smith, 
23  K.  F.,  262).  The  decision  in  KeUogg  v.  Smith,  26 
21  K,  18,  is  put  upon  the  ground  that  there  was  a 
duty  of  inquiry,  both  for  the  bond,  and  the  mortgage ; 
but  the  inquiry  made  was  only  as  to  the  mortgage. 

S  2012.  A  notice  which  is  false  when  given,  is  not  Notice, 

^  ^  when  '• 


made  valid  by  the  subsequent  happening  of  the  po»»n»»^ 
event. 

Oriflln  V.  QofS,  12  Johns.,  422;  Jackson  v,  Bicfaards,  2 
(M.,  343.  Notice  that  a  party  will  perform  a  spedfled 
act,  is  in  strictness,  notice  of  an  existing  intention  to 
perform  the  act  only. 


f 
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Ptpor. 


Person. 


Sereral. 


Third  per- 


HolidayB. 


U. 


BiuinetB 


Certain 
acts  not  to 
be  done  on 
liolldays. 


TECE  CIVIL  CODE 

%  2013.  The  word  *'  paper,"  as  used  in  this  Oode, 
means  any  flexible  material  npon  which  it  is  osaal 
to  write. 

%  2014.  The  word  '<  person,'*  as  nsed  in  this  Oode, 
except  when  nsed  by  way  of  contrast,  inclndes  not 
only  hnman  beings,  bat  bodies  politic  or  corporate. 

g  2015.  The  word  "several,"  as  nsed  in  this  Oode 
in  relation  to  number,  means  two  or  more. 

§  2016.  The  words  "  third  persons,"  as  nsed  in  this 
Oode,  include  all  who  ate  not  parties  to  the  obliga- 
tion w  transaction  concerning  which  the  phrase  is 
used* 

%  2017.  Holidays,  within  the  meaning  of  this  Oode, 
are,  every  Sunday,  the  first  day  of  January,  the 
twenty-second  day  of  February,  the  fourth  day  of 
July,  the  twenty-fifth  d«^  of  December,  every  day 
on  which  an  election  is  held  throughout  the  state, 
and  every  day  appointed  by  the  president  of  the 
United  States,  or  by  the  governor  of  this  state,  for 
a  public  fast,  thanksgiving,  or  holiday. 

Lfiiai9  of  1865,  ch.  146.    ' 

S  2018.  If  the  first  of  January,  the  twenty-second 
of  February,  the  fourth  of  July,  or  the  twenty-fifth 
of  December,  falls  upon  a  Sunday,  the  Monday  fol- 
lowing is  a  holiday. 

La.\M  of  1865,  ck,  146. 

§  2019.  All  other  days  than  those  mentioned  in  the 
last  two  sections  are  to  be  deemed  business  days,  for 
all  purposes. 

S  2020.  Whenever  any  act  of  a  secular  natoie, 
other  than  a  work  of  necessity  or  mercy,  is  appointed 
by  law  or  contract  to  be  performed  upon  a  particnlar 
day,  which  day  falls  upon  a  holiday,  such  act  may  be 
pertbrmed  upon  the  next  business  day,  with  the  same 
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effect  as  if  it  had  been  performed  upon  the  day 
appointed. 

S  2021.  Usagei  within  the  meaning  of  this  Oode,  um^ 
is  a  reasonable^  and  lawfdl'  public  custom  concern- 
ing transactions  of  the  same  nature  as  those  which 
are  to  be  affected  thereby*'  existiDg  at  the  place 
where  the  obligation  is  to  be  performed/  and  either 
known  to  the  parties,'  or  so  well  established,^  general^ 
and  uniform,'  that  they  must  be  presumed  to  have 
acted  with  reference  thereto.' 

'  Bowen  t.  Stoddard,  10  MetG.^  30.    See  Cuthbert  v.  Cum- 

mtng,  !•  Ssush^  816;  aff'd,  11  ui,  406. 
'  Merchants'  Bank  v.  WoodruS;  6  SiU,  174;  Bowon  v. 

KeweU,  8  N,  7^  190. 
'  Cuthbert  v.  Gumming,  11  Exch.,  408 ;  Oode  Lcl,  1981. 

*  Stewart  v,  Aberdein,  4  i£  A  TT.,  211 ;  aee  Sweeting  «. 

Fearoe,  7  0,  B.  [N,  8.},  481 ;  Horton  t;.  Morgan,  19 
M  y;  170. 

*  Cuthbert «.  Gumming,  11  JSecA.,  406,  aff 'g  S.  G.,  10  Mi, 

809;  Grayes  v.  Legg,  2  K  dk  K^  210,  aff'g  S.  0., 
II  ExcTl,  842;  9  td,  709. 
*Siirithif.  Wright,  1  Octi^iZ]  IT.  S.  v.  Buchanan,  SS&w, 
[U:  8^]  102. 

*  Sweeting  v.  Pearoe,  mifra;  Gkbaj  v.  Llojd,  ^  RA  0^ 

793;  Soott  v.  Irving,  lB.dk  Ad,,  605;  Todd'v.  Beid, 
4  £  <fe  AUL,  210;  Lewis  v.  Marshal;  7  i£  <jfe  (?., 
.    746;  Gope  «.  Dodd,  13  Penn,  8t,  37. 

*  17.  S.  o.  Buchanan,  8  How,  [U,  8,\  102;  Gope  v.  Dodd, 

18  Penn^  8it  33,  37 ;  Wood  «.  Wood,  1  Cutr.  db  i% 
69 ;  Lewis  v  Marshal],  tupra. 

*  Hnton  v.  Locke,  5  BiU^  439 ;  TT.  S.  v.  Buchanan,  8  Bow. 

[U,  iSl],  102.    See  Wadaworth  v.  Alcott,  6  N,  K,  72. 

S  2022.  The  words  '*  usual/'  and  *'  customary/'  u. 
as  used  in  this  Oode,  mean  '*  according  to  usage." 

S  2023.  A  valuable  consideration,  within  the  mean-  vaiMb 
ing  of  this  Oode,  is  a  thing  of  value  parted  with,  or 
a  new  obligation  assumed,  at  the  time  of  obtaining  a 
thing,  which  is  a  substantial  compensation  for  that 
which  is  obtained  thereby.  It  is  also  called  simply 
"  value." 

S  2024.  The  word  "  verdict,"  as  used  in  this  Oode,  veidict 
includes  not  only  the  verdict  of  a  Jury,  but  also  the 
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Time. 


Qenden. 


Kmnben. 


OommtB- 
■ioner  of 
deeds. 


Oompound 
Intereet. 


finding  upon  the  facts,  of  a  judge,  or  of  a  referee 
appointed  to  determine  the  issues  in  a  cause. 

§  2025.  The  word  *•  year "  as  used  in  this  Gode, 
means  a  calendar  year,  and  *'  month "  a  calendar 
month.  Fractions  of  a  year  are  to  be  computed  by 
the  number  of  months,  thus,  half  a  year  is  six 
months.  Fractions  of  a  day  are  to  be  disregarded 
in  computations  which  include  more  than  one  day, 
and  involve  no  questions  of  priority. 

S  2026.  Words  used  in  this  Code  in  the  masculine 
gender  include  the  feminine,  except  where  a  con 
trary  intention  plainly  appears. 

g  2027.  Words  used  in  this  Code  in  the  singn* 
lar  number  include  the  plural,  and  the  plural  the 
singular,  except  where  a  contrary  intention  plainly 
appears. 

§  2028.  Any  act  required  to  bje  done  by  or  before 
a  commissioner  of  deeds,  may  be  done  by  or  before 
any  ofScer  mentioned  in  sections  517,  518  and  519 
of  this  Oode,  subject  to  the  regulations  contained  in 
those  sections. 

§  2029.  The  words  *'  compound  interest,"  as  used 
in  this  Oode,  mean  interest  computed  with  semi- 
annual rests. 


Writing. 


Vorms 


§  2030.  The  words  "  writing "  and  "  written,"  as 
used  in  this  Oode,  include  '*  printing  "  and  ''printed,*' 
except  in  the  case  of  signatures,  and  where  the  words 
are  used  by  way  of  contrast  to  printing.  Writing  may 
be  made  in  any  manner,  except  that  when  a  person 
entitled  to  require  the  execution  of  a  writing  demands 
that  it  be  made  with  ink,  it  must  be  so  made. 

g  2031.  The  forms  contained  in  the  schedule  an- 
nexed to  this  Oode  are  to  be  deemed  sufficient  for  the 
purposes  designated  in  the  caption  of  each  respective- 
ly, and  whenever  any  person  is  entitled  to  receive  an 
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instrument  now  commonly  known  by  any  such  desig- 
nation, he  is  entitled  to  receive  it  in  the  form  given 
in  the  schedule,  and  cannot  require  it  to  be  given  in 
any  other  form,  unless  it  has  been  otherwise  expressly 
agreed. 

S  2032.  The  rule  that  statutes  in  derogation  of  the  g°;'J™^; 
common  law  are  to  be  strictly  construed  has  no  appli-  <^«- 
cation  to  this  Oode. 

5  2033.  All  statutes,  laws  and  rules  heretofore  in  »j^  o' 
force  in  this  state,  iuconsistent  with  the  provisions  of  •t'^te^ 
this  Oode,  or  repeated  or  reenacted  herein,  are  hereby 
repealed  or  abrogated ;  but  such  repeal  or  abrogation 
does  not  revive  any  former  law  heretofore  repealed, 
nor  does  it  affect  any  right  already  existing  or  ac- 
crued, or  any  proceeding  already  taken,  except  as  in 
this  Oode  provided. 

§  2034.  This  Oode  shall  take  effect  on  the         day  gSj^wi 
of  ,186    .      . 


SCHEDULE  OF  FORMS. 


No.  1. 
GRANT  OF  REAL  PROPERTY,  WITHOUT  COVENANTS. 

Wfpi  fSWdf  made  the  ....  day  of ,  in  the  year , 

between  A.  B.,  of ,  of  the  first  part,  and  C.  D.,  of 

•....,  of  the  second  part,  witnesseth : 

That  the  party  of  the  first  part  hereby  grants  to  the  party  of  the 

second  part,  in  consideration  of  . , dollars,  now  received,  all 

the  real  property  situated  in ,  and  bounded 

WiTKBss  the  hand  and  seal  of  the  party  of  the  first  part. 

A.  B.    lSeaL\ 

Sealed  and  delivered  in  the  ) 
presence  of  f 

E.F. 

No.  2. 
GRANT  OF  REAL  PROPERTY,  WITH  COVENANTS. 

%}pS  f&tKlif  made  the  ....  day  of ,  in  the  year , 

between  A.  B.,  of ,  of  the  first  part,  and  C.  !>.,  of 

,  of  the  second  part,  witnesseth : 

L  That  the  party  of  the  first  part  hereby  grants  to  the  party  of  the 

second  part,  in  consideration  of dollars,  now  recei\ed,  all 

the  real  property  situated  in ,  and  bounded 

n.  That  the  party  of  the  first  part  covenants  with  the  party  of  the 
second  part,  that  the  former  is  now  seized  in  fee  simple  of  the  pi'operty 
granted ;  that  the  latter  shall  enjoy  the  same  without  any  lawful  dis- 
turbance ;  that  the  same  is  free  from  all  incumbrances ;  that  the  party  • 
of  the  first  part,  and  all  persons  acquiring  any  interest  in  the  same 
through  or  for  him,  will,  on  demand,  execute  and  deliver  to  the  party  of 
the  second  part,  at  the  expense  of  the  latter,  any  further  assurance 
of  the  same  that  may  be  reasonably  required ;  and  that  the  party  of 
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the  first  part  will  warrant  to  the  party  of  the  second  part  all  the  said 
property  against  every  person  lawMly  claiming  the  same. 

Wmrsss  the  hand  and  seal  of  the  party  of  the  first  part 

A.B.    [Seal] 

Sealed  and  delivered  in  the  ) 
presence  of  f 

E.F. 

No.  3. 

LEASE. 

%lipS  %tVit,  made  the  ....  day  of ,  in  the  year , 

between  A.  B.,of ,of  the  first  part^and  C.  D.,of , 

of  the  second  part,  witnesseth: 

That  the  party  of 'the  first  part  lets,  and  the  party  of  the  second 

part  hires,  the  [describing  the  property  let\  for  the  term  of , 

at  the  [annual]  rent  of dollars,  to  be  paid  by  the  party 

of  the  second  part  to  the  party  of  the  first  part  [in  equal  quarterly 

payments]. 

[Signatwrea.l 

No.  4. 
MORTGAGE  OP  REAL  PROPERTY. 

W^i  ^pfllt0S0£^  made  the  ...  •  day  of ,  in  the  year , 

between  A.  B.,  of » ,  of  the  first  part,  and  0.  D.,  of 

,  of  the  second  part,  witnesseth : 

[L]  That  in  consideration  of dollars,  now  received,  the 

party  of  the  first  part  hereby  mortgages  to  the  party  of  the  second 
part  [here  describe  the  property]^  as  security  for  the  payment  to  him  of 

dollars,  on  [or  before]  the  ....  day  of » 18. ., 

with  interest  thereon  [or,  as  security  for  the  payment  of  a  bond, 
describing  it^  <fcc.] 

[If  a  power  of  sale  is  to  he  given^  ndd^  IL  That  in  case  of  the 
non-payment  of  the  principal^um,  or  of  any  part  of  the  intei-est 
thereon,  when  due,  the  party  of  the  second  part  may  enter  upon 
and  sell  the  property  above  described,  in  the  manner  prescribed  by 
the  Civil  Code  and  the  Code  of  Civil  Procedure  of  this  State,  and 
apply  the  proceeds  of  such  sale  to  the  satisfaction  of  the  amount 
due  under  this  mortgage,  and  of  the  expenses  of  the  sale ;  the  residue 
to  be  forthwith  paid  to  the  party  of  the  first  part. 

[If  the  interest  clatise  is  to  be  inserted^  (zddy]  III.  That,  if  the 
interest  mpon  the  principal  sum  mentioned  herein  is  not  fully  paid 
as  it  falls  due,  the  entire  principal  shall  become  immediately  due  and 
payable,  at  the  option  of  the  party  of  the  second  nar* 

82 
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[j^  the  insurance  clause  is  to  be  inserted^  add^  lY.  That  the  party 
of  the  first  part  shall,  at  his  own  expense,  keep  the  [buildings]  on  the 
said  property  insured  against  fire  in  a  reputable  insurance  d£ce,  for 

the  benefit  of  the  party  of  the  second  part,  to  the  extent  of 

dollars,  nntil  this  mortgage  is  paid  or  otherwise  extinguished* 

WrrNESS  the  hand  and  seal  of  the  party  of  the  first  part. 

A.B.    {Seal] 

Sealed  and  delivered  in  the  ) 
presence  of  J 

R  F. 

l^o.  5. 
MORTGAGE  OF  PERSONAL  PROPERTY. 

®^S  PllTftgRgf,  made  the day  of ,  in  the  year , 

between  A.  B.,  of ,  of  the  first  part,  and  C.  D.,  of 

,  of  the  second  part,  witnesseth : 

[L]  That  in  consideration  of dollars,  now  received,  the 

party  of  the  first  part  hereby  mortgages  to  the  party  of  the  second 
part  [here  describe  the  property]^  as  security  for  the  payment  to  him  of 

dollars,  on  [or  before]  the  ....  day  of ,  18 .  • 

with  interest  thereon  [or^  as  security  for  the  payment  of  a  bond, 
describing  it^  <fce.] 

[If  a  power  of  saie  is  to  be  given^  add^  TL  That  in  case  of  the 
non-payment  of  the  principal  sum,  or  of  any  part  of  the  interest 
thereon,  when  due,  the  party  of  the  second  part  may  enter  upon  any 
place  where  the  said  property  is  situated,  and  sell  the  property 
above  described,  in  the  manner  prescribed  by  the  Civil  Code  and  the 
Code  of  Civil  Procedure  of  this  State,  and  apply  the  proceeds  of 
such  sale  to  the  satisfaction  of  the  amount  due  under  this  mortgage, 
and  of  the  expenses  of  the  sale;  the  residue  to  be  forthwith  paid  to 
the  party  of  the  first  part. 

[If  the  interest  clause  is  to  be  inserted^  add^  IIL  That,  if  the 
interest  upon  the  principal  sum  mei^Pned  herein  is  not  fully  paid 
as  it  falls  due,  the  entire  principal  shall  become  immediately  payable, 
at  the  option  of  the  party  of  the  second  part. 

[Ifths  insurance  clause  is  to  be  inserted^  add,]  IV.  That  the  party 
of  the  first  part  shall,  at  his  own  expense,  keep  the  said  property 
insured  against  [fire]  in  a  reputable  insurance  office,  for  the  benefit  of 

the  party  of  the  second  part,  to  the  extent  of dollars,  until 

this  mortgage  is  paid  or  otherwise  extinguished. 

[In  case  the  principal  obligation  is  for  a  term  longer  than  one  year^ 
add^  V.  That  the  party  of  the  first  part  hereby  agrees  to  execute, 
upon  demand,  at  any  time  after  eleven  months  fi:om  the  date  hereof 
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a  new  mortgage  to  the  same  effect,  to  sectiFe  so  muoh  of  the  obliga- 
tion for  which  this  mortgage  is  a  security  as  will  remain  unsatisfied 
at  the  end  of  one  year  from  this  data 

Witness  the  hand  and  seal  of  the  party  of  the  first  part. 

A.  B.  [Sail.] 

Sealed  and  delivered  in  the  ) 
presence  of  ) 

E.  F. 

No.  6. 
BOOT). 

Wf^i  "^tHif  made  the  ... .  day  of ,  in  the  year , 

between  A.  B.,  of ,  of  the  first  part,  and  C.  D.,  of 

,  of  the  second  part,  witnesseth : 

That  the  party  of  the  first  part,  being  indebted  unto  the  party  of  the 

second  part  in  the  sum  of dollars,  hereby  binds  himself  to 

pay  the  same  to  the  said  party  of  the  second  part,  or  to  his  order  [or, 
to  the  bearer],  [in  ....  years  fi^om  the  date  hereof,  with  interest  at 

the  rate  of per  cent,  a  year,  payable  half-yearly  on  the  ....  day 

of and ] 

Witness  the  hand  and  seal  of  the  party  of  the  first  part. 

A.  B.  [Seal.] 
Sealed  and  delivered  in  the  ) 
presence  of  J 

E.  F. 

No.  1. 
BILL  OF  LADING. 

gltWlbw,  in  good  order  [on  board  the  ship ,  or,  on  the 

railway],  from  A.  B.  [name  of  con9ignor\y  [one  thou- 
sand barrels  of  flour,  or  otherwise  describing  the  goods']^  to  be  delivered 
at ,  to  the  order  of  C.  D.  [or,  to  the  bearer],  on  pay- 
ment of freight^e,  [and primage.] 

[Date,]  w  [Signature,] 

No.  8. 
CHARTER-PARTY. 

%\li  (f  l^arttr-prtj,  made  the  . . .  •  day  of ,  in  the  year 

,  between  A.  B.,  of ,  of  the  first  part,  and  C.  D., 

of ,  of  the  second  part,  witnesseth : 

I.  That  the  party  of  the  first  part  lets  to  the  party  of  the  second 

part,  the  [ship] ,  now  lying  at ,  of  which  E. 

F.  is  master,  for  a  voyage  to  be  made  from to 

[or,  for  the  term  of from  the  date  hereof] 


652  SCHEDULE  OF  FORMS. 

n.  That  the  party  of  the  first  part  warrants  that  the  said  [ship] 
shall  be  [kept]  seaworthy,  and  in  every  respect  fit  for  the  voyage  [and 
shall  be  provided  with  a  sufiicient  crew  and  provisions]. 

.  m.  That  the  party  of  the  second  part  may  put  on  board  the  said 
[ship]  any  goods  whatever,  except  such  as  are  contraband  of  war. 

rV.  [^  the  vessel  is  chartered  for  a  voyage  only]  That  the  party 

of  the  second  part  shall  be  allowed days  for  loading  at  the  port 

of ,  and days  for  discharging  [and  reloading]  at 

the  port  of [and days  for  final  discharge  at  the 

port  of ],  exclusive,  in  each  caae,  of  Sundays  and  legal 

holidays ;  and  commencing,  in  each  case,  from  the  time  that  notice  is 
given  to  the  party  of  the  second  part,  or  his  proper  agent,  of  the  readi- 
ness of  the  vessel  to  receive  or  discharge  cargo ;  and  that  for  every  day 
of  additional  detention  of  the  vessel  for  these  purposes,  the  party  of 
the  second  part  shall  pay  to  the  party  of  the  first  part dollars. 

y.  That  the  party  of  the  second  part  shall  pay  to  the  party  of  the 

first  part,  at ,  within days  after  the  arrival  of 

the  said  [ship]  at  that  port, dollars,  in  Aill  for  the  hire 

of  the  same  [and  shall  also  pay,  as  they  fall  due,  the  expenses  of 

victualing  and  manning  the  same,  and  all  port  charges  and  pilotage 

that  may  be  due  thereon]. 

WiTNBBS  the  hands  and  seals  of  the  parties. 

A.B.     [JBeaL] 

CD.    [SeaL] 
Sealed  and  delivered  in  the  ) 
presence  of  ) 

G.  H. 

No.  9. 
BOTTOMRY  BOND. 

ffeiS  IjOfttffmrjI  S0nl>,  made  the  ....  day  of ,  in  the 

year ,  between  A.  B.,  of ,  the  [master]  of  the 

[ship] ,  now  lying  at ,  of  the  first  part,  and 

C.  D.,  of ,  of  the  second  ffj^,  witnesseth : 

L  That  whereas  [stating  the  circutnstances  which  render  the  hypothe- 
cation proper],  and  whereas,  the  party  of  the  second  part  has  lent  to 

the  party  of  the  first  part,  for  the  use  of  the  said  vessel,  the  sum  of 

dollars ;  now  therefore,  the  party  of  the  first  part  binds  himself,  the 
said  vessel  and  her  freightage,  foi*  the  repayment  to  the  party  of  the 

second  part  of  the  said  sum,  with dollars  in  addition,  as 

maritime  interest,  within days  afler  the  arrival  of  the  said 

vessel  uninjured  at [or,  on  the  ....  day  of , 

18..,  if  the  said  vessel  is  not  previously  lost  by  perils  other  than  iu 
unseaworthiness  at  setting  out,  or  the  barratry  of  its  master]. 
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■ 

n.  That,  in  case  of  the  loss  or  injtiiy  of  the  said  vessel  [from  any 
of  the  above  mentioned  perils],  the  party  of  the  first  part  shall  pay  to 
the  party  of  the  second  part  so  mnoh  only  of  the  said  sum  and  interest 
as  may  be  equivalent  to  the  net  value,  to  the  owner,  of  any  portion  or 
proceeds  of  the  said  vessel,  saved  to  him. 

WriNSSS  the  hand  and  seal  of  the  party  of  the  first  part. 

A.  B.    [Seal.] 
Sealed  and  delivered  in  the  ) 
pi'eseuce  of  j 

E.  F. 

No.  10. 

RESPONDENTIA  BOND. 

®|[iS  llMpnitntiS  §0nl>,made  the  ....  day  of ,  in 

the  year ,  between  A.  B.,  of . . .,  the  [master]  of 

the  [ship] .,  now  lying  at ,  of  the  first  part, 

and  C.  D.,  of ,  of  the  second  part,  witnesseth : 

I.  That  whereas  [stcUing  the  circumstancee  fohichrender  the  hypothe- 
cation proper]^  and  whereas  the  party  of  the  second  part  has  lent  to 

the  party  of  the  first  part,  for  the  use  of  the  said  vessel,  the  sum  of 

dollars ;  now  therefore,  the  party  of  the  first  part  binds  himself,  and 
all  the  cargo  laden  and  to  be  laden  on  board  the  said  vessel,  for 
the  repayment  to  the  party  of  the  second  part  of  the  said  sum,  with 

dollars  in  addition,  as  maritime  interest,  within  ...... 

days  afler  the  arrival  of  the  said  cargo  uninjured  at [or, 

on  the  ....  day  of ,  18 . . ,  if  the  said  cargo  is  not  previously 

lost  by  perils  other  than  the  barratry  of  the  master]. 

II.  That,  in  case  of  the  loss  or  injury  of  the  said  cargo  [from  any 
of  the  above  mentioned  perils],  the  party  of  the  first  part  shall  pay  to 
the  party  of  the  second  part  so  much  only  of  the  said  sum  and  interest 
as  may  be  equivalent  to  the  net  value,  to  the  owner,  of  any  portion-  or 
proceeds  of  the  said  cargo,  saved  to  him. 

Witness  the  hand  and  seal  of  the  party  of  the  first  part. 

A.B.    [Seal.] 
Sealed  and  delivered  in  the  ) 
presence  of  J 

E.  F. 

No.  11. 

POLICY  OF  MARINE  INSURANCE  ON  VESSEL. 

Wi  i*li^  ^  PariW  InSttrSttft,  made  the  ....  day  of , 

in  the  year ,  between  A.  B.  [name  of  insurer],  of , 

and  C.  D.  [name  of  insured],  of ,  witnesseth : 

That  in  consideration  of  a  premium  of dollars,  being  at  the 

rate  of ...  •  per  cent,  upon  the  amount  of  insurance,  now  received  from 
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the  said  C.  D.,  the  said  A.  B.  insubbs  him  to  the  extent  of 

dollars,  upon  his  interest  [as  mortgagee,  or  othertoisej  if  he  is  not  the 

a^sohOe  ovmer]  in  the  [one-fourth  part  of  the  ship  .....' ],  which 

interest  is  hereby  valaed  at dollars. 

This  insurance  is  made  upon  the  following  terms : 

I.  The  period  during  which  this  insurance  is  to  continue  is  from  the 

....  day  of ,  18 . . ,  at  noon,  until  the  . . .  •  day  of , 

18 . . ,  at  noon  [or,  at  and  from  the  port  of to  the  port 

of ,  until  the  said  vessel  has  been  safely  moored  at  the 

last  named  port  for  twenty-four  hours]. 

IL  The  risks  insured  against  are  all  perils  and  losses  of  every  kind, 
which  may  happen  to  the  said  vessel  during  the  period  above  specified, 
except  those  which  are  caused  by  the  unseaworthiness  of  the  vessel 

IIL  In  case  of  any  disaster  happening  to  the  subject  of  insurance, 
the  insured  must  labor  for  its  recovery,  and  the  insurer  will  contribute 
to  the  expense  thereof  according  to  the  amount  insured. 

IV.  .Partial  losses,  amounting  in  the  aggregate,  on  a  single  voyage, 
to  less  than  [five]  per  cent,  of  the  value  of  the  subject  of  insurauce, 
after  making  the  usual  deductions,  are  excepted  from  this  insurance. 

V.  No  act  of  the  insurer  or  of  the  insured,  in  saving  or  recovering 
from  disaster  the  property  insured,  is  to  be  deemed  an  acceptance  or 
waiver  of  abandonment. 

VL  In  adjusting  a  partial  loss,  the  old  materials  are  to  be  applied 
toward  payment  for  the  new,  and,  except  in  the  case  of  anchors,  cannon, 
and  metal  sheathing,  one-third  is  to  be  deducted  from  the  remaining 
cost  of  repairs;  in  the  case  of  metal  sheathing,  deduction  is  to  be 
made  from  the-  cost  of  its  repair,  at  the  rate  of  two  and  a  half  per 
cent,  for  each  month  during  which  the  old  sheathing  was  on  the 
vessel ;  in  considering,  a  claim  for  a  constructive  total  loss,  similar 
deductions  are  to  be  made  from  the  estimated  expense  of  repairs,  and 
if,  after  making  such  deductions,  the  expense  would  not  exceed  one* 
half  the  value  of  the  vessel,  the  loss  is  to  be  deemed  partial  only. 

Vn.  The  amount  of  any  note  given  for  premium  under  this  policy, 
if  unpaid,  is  to  be  deducted  from  any  payment  of  loss. 

Vni.  The  amount  of  a  loss  insured  against  is  payable  to , 

for  the  benefit  of  [whom  it  may  concern],  within days  after 

proof  of  loss  and  interest  is  given  to  the  insurer. 

IX.  If  the  insured  has  effected  any  prior  insurance  upon  the  same 
subject,  the  insurer  herein  Is  liable  only  for  so  much  of  a  loss  as  is  not 
covered  by  such  prior  insurance,  and  must  return  the  premium  upon 
the  rest ;  but  if  the  insured  effects  a  subsequent  Insurance,  the  insurer 
herein  is  nevertheless  liable  to  the  full  amount  herein  specified,  and  has 
no  right  to  contribution  from  such  subsequent  Insurer. 
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X.  In  case  the  insured  is  entitled  to  a  return  of  premium,  in  whole 

or  in  part,  the  insurer  is  entitled  to  retain  [one-half  of  one  per  cent.] 

in  all  events. 

[Signature,'\ 

No.  12. 
POLICY  OF  MARINE  INSURANCE  ON  CARGO. 

®feij  Ifllirj  tfi  PariM  InSWaWt,  made  the  ....  day  of  .... 

. .  • ,  in  the  year ,  between  A.  B.  [name  of  insurer],  of 

,  and  C.  D.  [name  of  insured],  of  .• ,  witnesseth : 

That  in  consideration  of  a  premium  of dollars,  being  at 

the  rate  of  ... .  per  cent,  upon  the  amount  of  insurance,  now  received 
from  the  said  C.  D.,  the  said  A.  B.  insures  him  to  the  extent  of 

dollars,  upon  his  interest  [as  mortgagee,  or  otherwise,  if 

he  is  not  the  absolute  ovmer]  in  [describing  the  property],  on  board 

the  [ship] ,  of ,  which  interest  is  hereby  valued 

at dollars. 

This  insurance  is  made  upon  the  following  terms : 

I.  The  period  during  which  this  insurance  is  to  continue  is  from  the 

....  day  of ,18..,  at  noon,  until  the  ....  day  of , 

18..,  at  noon   [or,  from  the  commencement  of  loading  the  cargo 

insured,  at  the  port  of ,  imtil  it  is  safely  landed  at  the 

port  of ]. 

IL  The  risks  insured  against  are  all  perils  and  losses  of  every  kind 
which  may  happen  to  the  cargo  insured,  during  the  period  above 
specified,  except  those  which  arise  from  the  inherent  nature  thereof, 
without  external  injury. 

IIL  In  case  of  any  disaster  happening  to  the  subject  of  insurance, 
the  insured  must  labor  for  its  recovery,  and  the  insurer  will  contribute 
to  the  expense  thereof  according  to  the  amount  insured. 

IV.  Partial  losses  are  excepted  from  this  insurance  in  the  following 
cases : 

1.  [Sere  specify  articles  particularly,  with  the  rate  of  particular 
average  allowed.] 

2.  Losses  by  dampness,  change  of  flavor,  mustiness,  or  mold,  un- 
less caused  by  actual  contact  of  sea  water  with  the  articles  damaged. 

3.  Leakage  of  any  liquid,  unless  caused  by  stranding  or  collision 
with  another  vessel. 

V.  No  act  of  the  insurer  or  of  the  insured,  in  saving  or  recovering 
from  disaster  the  property  insured,  is  to  be  deemed  an  acceptance  or 
waiver  of  abandonment. 

VX  The  amount  of  any  note  given  for  premium  under  this  policy, 
if  unpaid,  is  to  be  deducted  from  any  payment  of  loss. 
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YIL  The  amount  of  a  loss  insured  against  is  payable  to , 

for  the  benefit  of ,  within days  after  proof  of  loss 

and  interest  is  giyen  to  the  insurer. 

VUL  If  the  insured  has  effected  any  prior  insurance  upon  the  same 
subject,  the  insurer  herein  is  liable  only  for  so  much  of  a  loss  as  is  not 
covered  by  such  prior  insurance,  and  must  return  the  premium  upon 
the  rest ;  but  if  the  insured  effects  a  subsequent  insurance,  the  insurer 
herein  is  nevertheless  liable  to  the  full  amount  herein  specified^  and  has 
no  right  to  contribution  from  such  subsequent  insurer. 

IX.  In  case  the  insured  is  entitled  to  a  return  of  premium,  in  whole 
or  in  part,  the  insurer  herein  is  entitled  to  retain  [one-half  of  one  per 
cent.]  in  all  events. 

[SigncOureJ] 


No.  13. 
POLICY  OF  MARINE  INSURANCE  ON  FREIGHTAGE. 

®pS  ^flUrU  ttt  ^Srirtt  ItlSaraittt,  made  the  ....   day  of 

....,in  the  year  ,  between  A.  B.  [name  of  ingurer]^  of 

,  and  C.  D.  [name  of  .insured]^  of ,  witnesseth: 

That  in  consideration  of  a  premium  of dollars,  being 

at  the  rate  of  ....  per  cent,  upon  the  amount  of  insurance,  now 
received  from  the  said  C.  D.,  the  said  A.  B.  iksurbs  him  to  the 

extent  of dollars,  upon  his  interest  [describing  U  if  not 

abeoliUe]  in  the  freightage  upon  all  cargo  laden  or  to  be  laden  on 

board  the  of ,  which  interest    is   hereby 

valued  at dollars. 

This  insurance  is  made  upon  the  following  terms : 

L  The  period  during  which  this  insurance  is  to  continue  is  from 

the  ....  day  of ,....,  18. .,  at  noon,  until  the  . .  • «  day  of 

,  1 8 . . ,  at  noon  [or^  from  the  commencement  of  loading 

cargo  on  the  said  vessel,  at  the  port  of ,  until  it  is  safely 

landed  at  the  port  of ]. 

IL  The  risks  insured  against  are  all  perils  and  losses  of  every  kind, 
which  may  happen  during  the  period  above  specified,  to  prevent  the 
said  ship  from  earning  the  freightage  insured ;  except  losses  arising 
from  the  neglect  of  the  master  to  save  freightage  by  procuring  other 
vessels  to  convey  the  cargo  to  its  destination,  when  necessary  and 
practicable,  or  from  his  neglect  to  preserve  damaged  cargo. 

IIL  In  case  of  any  disaster  happening  to  the  subject  of  insurance, 
the  insured  must  labor  for  its  recovery,  and  the  insurer  will  contribute 
to  the  expense  thereof  according  to  the  amount  insured. 
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TV.  Partial  losses,  amonnting  in  the  aggregate,  on  a  single  voyage^ 
to  less  that  [five]  per  cent  of  the  value  of  the  subject  of  insurance, 
after  making  the  usual  deductions,  are  excepted  firom  this  insurance. 

V.  No  act  of  the  insurer  or  of  the  insured,  in  saving  or  recovering 
from  disaster  the  property  insured,  is  to  be  deemed  an  acceptance  or 
waiver  of  abandonment 

VL  The  amount  of  any  note  given  for  premium  under  this  policy, 
if  unpaid,  is  to  be  deducted  from  any  payment  of  Iossl 

YIL  The  amount  of  a  lose  insured  against  is  payable  to 

for  the  benefit  of ,  within days  after  proof  of  loia 

and  interest  is  given  to  the  insurer. 

VilL  If  the  insured  has  efiected  any  pHor  insurance  upon  the  n^vm 
subject,  the  insurer  herein  is  liable  only  for  so  much  of  a  loss  as  is  not 
covered  by  such  prior  insurance,  and  must  return  the  premium  upon 
the  rest;  but  if  the  insured  effects  a  subsequent  insurance,  the  insurer 
herein  is  nevertheless  liable  to  the  full  amount  herdn  specified,  and 
has  no  right  to  contribution  from  such  subsequent  insurer. 

IX.  In  case  the  insured  is  entitled  to  a  return  of  premium,  in  whole 
or  in  part,  the  insurer  is  entitled  to  retain  [one-half  of  one  per  cent] 
in  all  eventSL 

[Siffnature.] 

No.  14. 
POLICY  OF  FIRE  INSUBANCE. 


1(1[U  $0litl  of  im%mxmt,  made  the....  day  of 

in  the  year ,  between  A.  B.  [name  o/if^aurer]^  of 

and  C.  D.  [name  of  inaured]^  of » . .,  witnesseth: 

That  in  consideration  of  a  premium  of dollars,  being  at 

the  rate  of  ... .  per  cent  upon  the  amount  of  insurance,  now  received 
from  the  said  C.  D.,  the  said  A.  B.  insitbbs  him  to  the  extent  of 

• . . .  • dollars,  upon  his  interest  [as  mortgagee,  or  othenoise^ 

if  he  is  not  the  absolute  oumer\  in  [describing  the  property\ 

This  insurance  is  made  upon  the  following  terms : 

L  The  period  during  which  this  insurance  is  to  continue  is  from 

the  ....  day  of ,  18 . . ,  at  noon,  until  the  ....  day  of 

,  18 . . ,  at  noon. 

IL  The  risks  insured  against  are  loss  or  damage  by  fire. 

in.  A  loss  caused  by  invasion,  insurrection,  riot,  civil  commotion, 
or  any  military  or  usurped  power,  is  excepted. 

lY.  This  policy  does  not  cover  books  of  account,  written  obliga- 
tions, securities,  or  evidences  of  title  or  of  debt,  money  or  bullion, 

83 
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casts,  jewelry,  medals,  masical  or  scientific  instruments  (other  than  a 
piano-forte  in  a  dwelling  house),  patterns,  pictures, 'plate,  precious 
stones,  printed  music,  sculptures,  statuary,  or  watches,  except  so  &r 
as  the  same  are  specially  mentioned  herein. 

V.  If  any  explosive  substance  is  kept  upon  the  premises  herem 
mentioned,  in  quantities  greater  than  or  in  a  manner  different  from 
that  allowed  by  law,  this  policy  is  suspended  until  the  law  is  obeyed. 

VL  This  policy  is  suspended  during  the  use  of  the  premises  herein 
mentioned  for  ahy  of  the  following  purposes,  without  the  written  con^ 
sent  of  the  insurer  [jyf>ecifymg  the  purposes], 

VIL  In  case  the  property  insured  is  in  peril  of  damage  by  fire,  the 
insured  must  use  his  best  efforts  to  protect  it  therefrom,  the  expense 
of  which  shall  be  paid  by  the  insurer  to  the  extent  of  this  insurance. 

Yin.  The  property  insured  cannot  be  abandoned  to  the  insurer. 

IX.  Written  notice  of  loss  must  be  given  to  the  insurer  within  a 
reasonable  time  thereafter,  and  the  insured  must  deliver  to  the  insurer 
a  statement  in  writing,  verified  by  his  oath  or  affirmation,  showing  to 
the  best  of  his  knowledge  and  belief: 

1.  The  ownership  of  the  thing  insured ; 

2.  Its  cash  value  at  the  time  of  loss ; 

8.  By  whom,  and  for  what  purposes,  the  premises  on  which  the  loss 
occurred  were  occupied ; 

4.  When  and  how  the  fire  originated ; 

6.  All  other  insurances  upon  the  same  property,  giving  a  copy  of 
the  written  portions  of  each  policy. 

X.  The  insurer  has  a  right  to  enter  upon  the  premises  where  a 
loss  occurs,  and  to  examine  all  property  insured,  after  a  loss,  and  all 
books  and  papers  relating  to  such  property. 

XL  The  insurer  may,  at  his  option,  pay  for  a  loss  according  to  the 
cash  value  at  the  time  of  Ioqs,  or  replace  the  thing  lost  or  injured 
with  another  thing  of  the  same  kind  and  quality,  or  repair  the  injury, 
if  it  can  be  fully  repaired  ;  but  notice  of  his  election  to  do  so  must  be 
given  within  thirty  days  after  notice  of  loss,  or  the  right  thereof  is 
lost. 

Xn.  In  case  of  any  other  insurance  upon  the  property  hereby  insured, 
the  insurer  herein  is  liable  only  for  such  proportion  of  the  whole  loss, 
as  the  amount  hereby  insured  bears  to  the  gross  amount  of  insur- 
ance effected ;  and  a  floating  policy,  sufficient  in  terms  to  cover  the 
property  hereby  insured,  is  to  be  deemed  to  cover  any  excess  of 
the  value  of  such  property  over  the  amount  specifically  insured 
thereon. 

[Xin.  This  policy  shall  be  void  if  any  other  insurance  now  exists, 
or  is  hereafter  effected  upon  the  same  property,  without  the  written 
consent  of  the  insurer  herein]. 
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XIIL  [or  XIY.]  The  amount  of  a  loss  insured  against  is  payable 
to  the  insured  in  thirty  days  after  proof  of  loss  and  interest  is  given 
to  the  insurer. 

XIV.  [or  XV.]  This  insurance  may  be  terminated  at  any  time  by 
the  insured,  on  notice  to  the  insurer ;  in  which  case  the  insurer  must 
reAmd  all  premium  paid  in  excess  of  the  customary  short  rates  for 
the  time  the  policy  has  been  in  force.  It  may  also  be  terminated  by 
the  insurer,  upon  giving  notice  to  the  insured,  and  refunding  to  him 
a  ratable  proportion  of  the  premium  paid,  according  to  the  time  that 
the  policy  has  been  in  force. 

[Signaiure.'] 

No.  16. 
POLICY  OF  LIFE  INSURANCE. 

tip  IfflirSflf  fife  InSanratt,  made  the  ....  day  of , 

in  the  year ,  between  A.  B.  [name  of  insurer]^  of , 

and  C.  D.  [ncane  of  insured]^  of ,  witnesseth: 

That  in  consideration  of  a  premium  of dollars,  being 

at  the  rate  of per  cent,  upon  the  amount  .of  insurance,  now 

received  from  the  said  C.  D.  [and  of  the  annual  premium  of 

....  dollars,  to  be  paid  on  or  before  the  ....  day  of ,  in  every 

year  during  the  period  insured],  the  said  A.  B.  insubbs  him  to  the 

extent  of dollars,  upon  the  life  of  [name  of  person 

whose  life  is  insured"]. 

This  insurance  is  made  upon  the  following  terms : 

L  The  period  during  which  this  insurance  is  to  continue  is  the  life 
of [or,  from to ;...]. 

n.  The  amount  to  be  paid  in  case  of  the  death  of  the  said 

is dollars  [with  participation  in  profits],  which  is  to  be 

paid  to ,  [his  executors,  administrators  or  assigns,  or^  if 

the  poUcy  is  issued  to  the  wife  of  the  person  whose  life  is  insured^  for 
her  sole  use,  or,  in  case  of  her  death,  to  her  children,  or  their  guardian, 
for  their  use,  or,  if  she  leaves  no  child,  then  to  her  executors  or  admin- 
istrators], at   ,  in  sixty  days  after  notice  and  proof  of  the 

death  of ,  deducting  therefrom  so  much  of  the  pre- 
mium for  the  then  current  year  as  may  be  unpaid. 

IIL  If,  without  the  written  consent  of  the  insurer,  the  person  whose 
life  is  insured  passes  beyond  the  boundaries  of  |;he  United  States  of 
America,  otherwise  than  into  Canada,  Nova  Scotia,  or  New  Bruns- 
wick; or  passes  west  of  the  100th  degree  of  west  longitude,  or  north 
of  the  60th  degree  of  north  latitude;  or  between  the  Ist  of  July  and 
the  1st  of  November  passes  south  of  86  degrees,  30  minutes  of  north 
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latitade;  or  enters  upon  a  yoyage  on  the  high  seas;  or  becomes  per- 
sonally engaged  in  blasting,  mining,  submarine  operations,  or  in  the 
production  of  highly  inflammable  or  explosire  substances,  or  in  work- 
ing a  steam-engine  in  any  capacity,  or  in  service  or  labor  upon  any 
railroad  or  in  any  kind  of  navigation,  or  in  any  military  or  naval  ser- 
vice (other  than  that  of  the  militia  when  not  actually  employed  in 
military  operations),  the  insurer  shall  not  be  liable  to  any  payment 
nnder  this  policy,  in  case  of  his  death  while  so  situated  or  engaged, 
or  in  case  of  his  death  from  any  disease  contracted  or  injury  suffered 
while  so  situated  or  engaged,  and  the  insurer  may  in  any  such  case 
terminate  this  policy. 

lY.  If  the  person  whose  life  is  insured  commits  suicide,  or  dies  from 
an  injury  suffered  in  a  duel  in  which  he  is  in  any  way  engaged,  or 
suffered  in  consequence  of  the  violation  of  a  penal  law,  or  if  the 
representations  made  upon  the  application  for  this  policy  are  in  any 
material  respect  untrue,  this  policy  shall  be  void. 

Y.  Upon  the  expiration  of  this  policy,  or  in  case  it  is  now  or  here- 
after becomes  void,  all  payments  made  thereon  shall  belong  to  the 
insurer. 

VL  If  this  policy  is  transferred  or  hypothecated,  proof  of  the  right 
of  the  holder  to  receive  the  amount  of  insurance  must  be  given  to  the 
insurer  sixty  days  before  payment  can  be  required. 

lSiffnahtre.1 
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not  presumed  from  silence, 438 

condusiye, 488 

made  and  accepted,  irrevocable, 439 

to  whom  freightage  belongs  after, 489 

liability  of  insurer  refusing  to  accept, 489 

not  necessary  to  recover  actual  loss, 439 

total  loss 484 

terminates  authority  of  master  on  behalf  of  owner, 880 

See  iNSUBANCa. 

Abatement  of  legacies, 180 

of  nuisance  does  not  impair  claim  for  damages 022 

by  whom  made 623,  624 

Abductiok,  forbidden 12 

Able  and  willing,  party  offering  performance  must  be, 212 

party  need  not  offer  payment,  when, 534 

Absence,  effect  of,  upon  marriage, 15 

Absubditt  to  be  rejected 246 

AOOEFTANCE  of  bill  of  exchange 550 

presentment  for.    See  Pbesentment. 

how  made, 547,  550 

must  be  absolute, 550 
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what  may  be  leeeiYed  bj  holder  as  sufficient, 550 

by  separate  instrument,  effect  of, 551 

promise  to  accept,  when  equivalent  to, 551 

may  be  canceled,  when, 551 

what  is  admitted  by, 553 

for  honor, 553 

may  be  made,  when, 553 

holder  not  bound  to  reoeiye, 553 

how  made, 553 

how  enforced, 558 

notice  of  dishonor,  not  excused  by, 558 

of  A  proposal  to  contract, 234 

how  to  be  oonununicated, 284 

when  complete, 235 

performance  of  oonditlonB  is, 235 

acceptance  of  consideration  is, 235 

must  be  absolute, 235 

qualified,  is  new  proposal, 235 

of  benefit  of  transaction,  effect  of, 236,  8d5 

of  part  of  thing  sold,  when  necessary, 270 

of  guaranty,  notice  of,  when  necessary, 455 

AOOBFTOB  of  bill  of  exchange  must  write  acceptance,  how, 550 

bound  by  acceptance  separate  from  bill,  when, 551 

may  cancel  acceptance,  when 551 

admits  what,  by  acceptance, 552 

for  honor,  defined, 552 

duties  and  rights  of, 553 

AOCBSSION  to  real  property, 134 

of  fixtures, 134 

of  alluvion, 184 

by  removal  of  bank, 136 

by  accumulation  of  earth, 135 

by  change  of  river's  course, 135 

to  personal  property, 138 

by  union  of  several  things, 136 

by  workmanship  thereon, 137 

by  formation  of  new  thing, 137 

by  admixture  of  materials, '. 137 

by  willful  trespass, 137 

AOCBSHORT  thing  passes  with  principal, 143,  638 

Uenis 483 

Accident,  error  in  contract  caused  by,  to  be  corrected, 246 

deporat  by,  must  be  accepted, 284 

thing  gained  by,  held  in  trust, 349 

See  Mistake. 

Accord  defined 218 

effect  of, 218 

acceptance  of,  is  satisfaction, 218 

exception  in  case  of  money, 219 

See  Satisfactiok. 


INDEX.  663 

Account,  employee  moat  render, 811 

for  what  trustee  must, 8'>''3 

for  what  partner  mnat, 385,  890 

AocuKUiiATioirB  of  Inoome,  certain,  allowed, 03 

all  other,  void, 68 

void  direction  for,  does  not  vitiate  the  remainder  of  the  instra- 

ment,  64 

certain  allowances  may  be  made  out  of, 64 

AcocNowLBDaMSKT  of  certificate  of  marriage, 18 

of  indenture  of  apprenticeship, 47 

of  consent  to  transfer  of  indenture, 49 

of  execution  of  power  by  married  women, 97 

of  consent  to  execution  of  power, 99 

of  instrument,  necessary  to  its  record, 152 

who  may  take, 154 

officer  must  know  person  making, 155 

by  married  woman, 155 

certificate  of, 156 

certificate  to  be  annexed  to, 157 

of  certificate  of  formation  or  change  of  special  partnership, 898, 404 

of  assignment  for  benefit  of  creditors, 613 

ACQXTiBacBNCB  removes  objection, : .  620 

Acquisition  of  property, 183 

See  AccBssioN — Occupancy — Succession — Transfer — Will. 
Act  of  God.    See  Superhxtman  cause. 

AcnoN  for  real  property,  when  may  be  maintained, 74,  77 

for  enforcement  of  easement,  by  whom  maintainable, 77 

for  injury  to  inheritance,  who  may  maintain, 82 

relating  to  special  partnership,  special  partner  not  neceseaiy  party 

to, 401 

Ademftion  of  legacy,  advancement  or  gift  deemed,  when, 178 

Adkinistrator.    See  Personal  Represent atiye-^  Succession. 

AooFTiON  of  minor  child,  when  allowed, 86 

may  be  made,  by  whom, 87 

consent  of  parents,  when  necessary  to, 87 

of  child,  when  necessary  to, 87 

order  of  county  judge  necessary  to, 87 

effect  of,  upon  relations  of  parties, 88 

of  Illegitimate  chUd, 88 

Adult,  definition  of  an, 8 

Adultery,  divorce  on  account  of, 22 

See  DiYORCB. 

^DYANCEHENT,  what  is  deemed, 190 

effect  of, 190 

how  given  effect, 190 

when  deemed  ademption, 178 

Advantage,  unfair,  when  fraudulent, 280 

when  a  sign  of  tmdue  infiuence, 281 

trustee  may  not  use  infiuence  to  obtain 852 

See  Fraud — Trust  —  Trustee  ■—  Undue  influence. 
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Adyebsb  fobsb8SI01T»  grant  of  real  property  in,  void  except,  &c, 161 

mortgage  may  be  created  on  property  in, 488 

Affidayit  of  truth  of  inventory  muBt  be  made  by  andgnor  for  benefit  of 

creditors, 615 

Agency,  defined, 862 

parties  to,  defined, 862 

actual, defined, 863 

ostensible,  defined, 868 

how  created, 864 

orally, 864 

by  writing, 864 

by  ratification, 865 

anihority  conferred  by,, • 866 

actual,. 866 

ostensible,.... 866 

extent  of; 867,  368 

obligations  of  parties  to, • 868 

rights  of  third  persons  under, 868,  873 

delegation  of^ 874 

how  terminated  in  all  cases, 875 

where  agent  has  no  interest, 875 

See  AasNT — Axtthobitt — Augtionbbb — FAcrroft — PBiKcmAL — 

BaTIFIGATION — SHIFMASTBa —  SHIP'S  MAKAOSE. 

Agent  defined, 862 

who  may  appoint, 868 

who  may  be, 868 

special,  defined, 868 

general,  defined, 868 

actual,  defined 863 

ostensible,  defined, 863 

authority  of, 868 

may  extend  to  what 864 

to  defraud  principal,  . » . . . » 864 

preoedent,».. « ...*...' 864 

subsequent, 864 

consideration  not  necessary  to, 864 

oral,  when  sufficient, 864 

under  seal,  when  necessary, 864 

in  writing,  when  neoessaiy, 864 

by  ratification,  how  given, 865 

partial,  when  total, 865 

when  valid  or  not, 865 

to  prejudice  of  third  person, 865 

may  be  rescinded,  when, S66 

extent  of, 866 

actual,  defined, 866 

ostensible,  defined, 866 

how  far  implied, 866 

special  restrictions  upon,  efiSsct  of, 866 

to  disobey  instructions, 866 
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general,  how  limited, 866 

to  mU  peraonal  property,  efiectof, 868 

real  property,  effect  of, , ,  ^ 868 

when  gives  power  to  leceiTe  price, 868 

repreoents  principal,  how  fSar,  ... , 860 

acta  of,  bind  principal,  when, 869,  870,  871 

deemed  to  have  notice  of  what, 860 

when  principal  exonerated  by  payment  to,  . . . , .  v 870 

when  person  dealing  with,  may  set  off  claims  against, 870 

principal  responsible  fbr  negligence  of,  when,., 871 

for  wiongfdl  acts  of,  when, 871 

when  not, 871 

may  delegate  powers,  when # 874 

employment  of  snb-agent  by,  eflfoct  of, 874 

leqransihle  for  sub^igent,  wheUi 874 

when  not, 874 

obligations  o(  to  third  persons, 873 

as  to  warranty  of  authority, 872 

as  principal  in  certain  cases, 873 

to  surrender  prc^rty  to  true  owner, 873 

when  incapable  of  contracting, 843 

to  prindpal, « .  817 

to  conform  to  authority, 817 

to  inform  of  his  acts, 817 

as  to  collection  of  bills,  Ac, 818 

to  princ^MJ  of  principal, 818 

power  of,  how  tarminated, 875 

auctioneer  as, 876 

See  AtronoiffSBB. 

factor  asy 877 

See  Faciob. 

shipmaster  as, 878 

See  SHiFMAQTisai. 

ship's  manager  as, 880 

See  Ship's  Mahaosb. 

partner  as, 886 

See  Pabtnsb  ^  P  ABTinrasHiP. 

trustee  as, 858 

SeeTBUfiTBB. 

insurance  by,  how  to  be  made, 415 

indemnity  extends  to  acts  of,  when, 446 

duties  of,  in  giving  notice  of  dishonor, 542 

damages  for  breach  of  warranty  of  authority  of, 575 

See  AOBNCT — PsmcntPAL. 
Agbebmient  in  general.    See  Contraot. 

for  sale,  defined, 268 

what  may  be  subject  of, 360 

must  be  in  writing,  when, 370,  271 

when  title  passes  by, 140 

none  but  certain  specified  warranties  implied  in, 276 

84 
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maj  be  rescinded  for  breach  of  wamnty, 2^0 

with  warranty  may  be  rescinded  for  refusal  of  leave  to  inspect,  280 

to  sell,  defined, 896 

to  buy,  defined, 209 

to  sell  and  bay,  defined, 269 

AoRicuLTUBAL  corporations  may  be  formed, 119 

ALDBRMA.i!f  of  dty,  powers  of,  in  relation  to  apprentices, 46,  47 

Alien  may  hold  property, 55 

may  take  by  succession, 192 

Alienage  of  relative  does  nq^t  affect  right  of  succession, 192 

Alienation,  suspension  of  power  of; 62,  68,  70 

time  of,  how  computed, 100 

power  of,  cannot  be  suspended  more  than  two  liyes, 62,  70 

interest  suspending,  void, 62 

disposition  of  income  during  suspension  of, 64 

how  may  be  suspended  by  remainder, 70 

of  intermediate  interest  does  not  defeat  future  interest, 65 

certain  restraints  upon,  void, 61 

AiiiMONT,  when  court  may  grant, 26,  27 

how  enforced 37 

Alluyion,  who  entitled  to, 184 

Alteration  of  instrument  may  be  made  by  consent, 260 

under  seal,  how  made, '  260 

contract  extinguished  by, 260,  261 

in  duplicate,  effect  of, 262 

of  obligation  exonerates  guarantor 461 

ALTERNATiyE  obligation,  who  has  right  of  selection  under,» 200 

notice  of  selection  under,  to  be  given, 200 

how  selection  must  be  made  under,. 201 

effect  of  nullity  of  one  branch  of, 201 

how  far  negotiable  instrument  may  be  in, 624 

Animals,  when  subjects  of  ownership, 58 

duties  of  depositary  of, 286 

of  borrower  of, 294 

damages  for  injuries  to, 578 

Annttitt  defined, 179 

Annulment  of  marriage.    See  Diyobce. 

Affeab,  that  which  does  not,  deemed  not  to  exist, 684 

Afflication  of  payments, 206 

by  the  debtor, 206 

by  the  creditor, i 207 

by  the  law, 207 

of  money  by  trustee,  who  must  see  to, 854,  855 

of  security  to  payment  of  debt  may  be  compelled,  when, 478 

Affointmbnt  of  trustee,  how  made, 861 

See  Trustee. 

Affortionment  of  covenant  running  with  land, 201 

of  consideration  in  case  of  prevention  of  performance, 217 

of  hire  of  property, 302 

of  freightage, 885 
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Apprknticb  not  to  be  restricted  from  canying  on  bnsineaB  in  any  particnlar 

place, 48 

Affrenticbshif,  who  maj  enter  into, 45 

whose  consent  is  necessary  to, 45 

consent  to,  how  given, 45 

parent,  jlcc.,  when  liable  for  breach  of  contract  of, 4d 

of  panper  child, » .  46 

of  Indian  child, 46 

what  most  be  stated  In  indenture  of, * 46 

indenture  of,  when  to  be  filed, 47 

of  immigrant  minor,  how  made, 47 

indentnre  of,  to  be  acknowledged, 47 

how  assigned, 47 

indenture  of,  not  binding,  unless  in  conformity  to  law, 48 

assignment  of, 48,  49 

penalty  for  breach  of, 48 

Affbofriation  of  payments, 306 

by  the  debtor, *, 206 

by  the  creditor, 307 

by  the  law,  ..." 207 

Affubtbnahcbs  of  land,  what, 54 

of  ship,  what, ; 109 

See  BIasbicbnts — Sb&yitudbs. 

Abbitbation,  agreement  for,  not  specifically  enforced, 589 

Abt,  corporations  for  promotion  of,  may  be  formed, 119 

AsoBBTAiNABLE,  parties  to  contract  must  be, 224 

object  of  contract  must  be, 287 

consideration  of  contract  must  be, 241 

parties  to  negotiable  instrument  must  be,  when, 524 

damages  must  be  dearly, 569 

act  to  be  specifically  enforced  must  be  clearly, 590 

AsBiaNSE,  for  benefit  of  creditors,  not  a  purchaser  for  value, 613 

must  give  bond, 616 

has  no  power  until  bond  and  iQventory  filed, 616 

may  be  required  to  account, 616 

certain  property  does  not  pass  to, 616 

entitled  to  what  compensation 617 

under  void  assignment,  when  not  liable, 617 

AssiGNMBNT  of  mortgage,  may  be  recorded, 498 

effect  of  record  of, , 498 

general,  by  maker  of  negotiable  instrument  to  indorser,  excuses  notice 

of  dishonor, 544 

for  benefit  of  creditors 606 

may  be  made,  by  whom, 607 

certain  transfers  not  affected  by  provisions  concerning, 608 

what  debts  may  be  secured  by, 609 

may  be  preferred  by, 609 

preference  in,  must  be  absolute, 610 

cannot  affect  right  to  priority,  otherwise  created, 610 

in  case  of  joint  debtors, 610 
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void  against  creditor,  when, . ; 610,  613 

muflt  be  in  writing, 613 

snbaoribed, 613 

acknowledged  or  proved, 613 

gives  no  greater  rights  than  debtor  had, 618 

inventozy  to  aooompaiiy, •. 613 

affidavit  to  be  annexed  to, 615 

most  be  filed,  where, 615 

most  be  recorded,  where, 615 

void,  if  Aot  recorded,  &c., 616 

of  real  property,  subject  to  certain  provisions 615 

assignee  under,  must  give  secnrity, 616 

has  no  power  ontil  when, 616 

may  be  reqnired  to  acconnt, 616 

compensation  of, 617 

not  liable  for  acts  in  good  faith,  though  asngnment 

void, 617 

property  exempt  from  execution  does  not  pass  by, 616 

life  insurances  do  not  pass  by, 616 

how  canceled  or  modified, 617 

statute  of  1860  concerning, 617 

partner  has  not  authority  to  make, 887 

AB8ICIN0B,  for  benefit  of  creditors,  may  give  preferences,  when, 609,  610 

must  subscribe  assignment, 619 

must  file  inventory, 613 

must  file  afiidavit  to  inventory, 615 

insurance  upon  life  of,  does  net  pass, 616 

ASSTTBAKCB,  covenant  for  further,  runs  with  land, 308 

form  of,  869 

of  life  and  property.    See  In8URA1?cs. 

AfiTLmr,  who  may  be  placed  in  lunatic,  and  how,. . .'. 44 

AvroBKBT,  power  of,  not  affected  by  certain  provisions, 93 

duties  of  x>erson  holding, 800 

lien  of, 519 

ATTOBNHEarr  by  tenant  unnecessary  to  give  title, 148 

Atjction,  defined, 881 

sale  by,  when  complete,  .....' 381 

bid  at,  when  may  be  withdrawn, 881 

conditions  of,  how  fair  may  be  modified  orally, 281 

without  reserve,  rights -of  bidder  at, 281 

pufiSng  or  by-bidding  at, 281 

memorandum  of  sale  at,  by  whom  to  be  made, 283 

sale  of  thing  pledged  must  be  by, 507 

AucnoNBOR,  authority  of,  from  seller, 376 

from  buyer, 876 

may  make  memorandum  of  sale, 283 

Attbitob  of  canal  department,  certain  mortgages  to  be  filed  with, 496 

duties  of,  in  respect  to  mortgages  filed, 4^)7 

AUTUJBATiOATioK  of  marriage, 

See  Marbiaok. 
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AirrHOBiTT,  abase  of,  aToids  oontnet,  when, 231 

agent  mnst  not  exceed  his, 817 

oftnxrtee, 358 

of  agent 363 

what  may  be  conferred, 364 

what  cannot  be  conferred, 364 

how  conferred, 364 

consideration  for,  not  necessary, 364 

oral,  sufficient  in  gennal,.. 364 

mnst  be  under  seal,  when, 364 

in  writing,  when, 364 

by  ratification, 365 

See  IUtifigation. 

extent  of, 366 

actual,  defined, 866 

ostensible,  defined, 866 

in  whose  fjBivor  binding, 370 

to  do  what  is  necessary  (»  usual, 366 

to  make  representaUont^ ,  367 

to  disobey  instructions 367 

general,  limited  by  specific, 367 

exceptions  to, 367 

to  sell,  effect' of, 368 

eflfootofuseo^ 369 

of  incomplete  execution  of^. 369 

of  transcending, ; 870 

in^plied  warranty  of, 372 

delegation  of,  when  allowed, 374 

termination  of, 875 

eflbet  of  agent  acting  without, 873,  874 

of  auctioneer,  from  seller, 376 

from  buyer, 376 

of  fketor,  to  insure, 377 

to  sell, 377 

to  delegate  authority, , •  377 

ostensible, 377 

of  shipmaster,  to  borrow  for  owner  of  ship, 378 

to  act  for  owner  of  cargo, , 378 

to  transact  business  for  ship, 378 

to  hypothecate  ship, 879,510 

freightage, 611 

cargo, 379,514 

to  sell  ship, 379 

cargo, 379 

to  ransom  ship, 879 

ceases,  when, 880 

of  ship's  manager, 880, 881 

of  partner 887 

to  transact  business, •  • . .  887 

to  act  under  seal, •  887 
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partner  has  not,  to  make  assignment  for  benefit  of  creditors, 887 

to  dispose  of  good  will, - 887 

of  entire  stock, 388 

to  break  up  business, 888 

to  act  in  bad  fftith, 889 

special  partner  has  no, 400 

Ayer^gb^  general,  defined, 886 

bow  adijosted, 837 

owner  of  goods  stowed  on  deck,  when  entitled  to, 837 

marine  insurer  liable  for, 485,  443 

ship's  manager  may  adjust, 880,  381 

insurance  free  of,  effect  of, 434 

Bail  defined, 448 

liabUitiesot 448 

B  AHKBS,  lien  of, 517 

BAJSEma,  special  partnership  not  allowed  to  carry  on, 897 

BAKKma  corporations  may  be  formed, 119 

business,  corporations  in  general  may  not  do, 127 

Baitk  NOTB  negotiable 625,  661 

indorsee  o^  acquires  good  title  after  dishonor, 661 

See  NSGOTIABLB  IZTBTBUMBNT. 

Babtbb,  factor  has  not  authority  to, 877 

See  EzcHANQB. 

Bastabd,  who  entitled  to  custody  of, 82 

legitimatization  of,. ,. 88 

Belibf,  erroneous,  avoids  contract,  when, 288 

fslse  statement  without,  fraudulent,. 228^  264 

See  MiBTAKB. 

Bbnbbiciabt  of  trust,  what, 848 

must  be  indicated  by  trust, 849 

may  allow  trustee  to  act  in  adverse  interest,  when, 851 

trustee  may  not  take  advantage  of, 862 

consent  of,  necessary  to  allow  trustee  to  take  adverse  trust, 852 

entitled  to  information  of  trustee's  adverse  interest, 852 

what  is  fraud  against, 852 

certain  transactions  of,  presumed  to  be  under  undue  influence, 853 

may  require  trustee  to  account  for  breach  of  trust,  how, 858 

may  take  advantage  of  trust  until  rescinded 855 

consent  of,  necessary  to  revocation  of  trust,  when, 800 

trustee  may  be  discharged  by,  when, 800 

in  real  property,  has  no  estate  therein, 90 

may  or  may  not  transfer  his  interest,  when, 91 

when  entitled  to  release  from  trustee, 66 

See  Tbust — Uses  and  Tbubts. 

Bbkbftt,  he  who  takes  must  bear  burden, 680 

Bbnbyolbnt  corporations  may  be  formed, 118 

BaqmBST,  what  may  pass  by, 168 

who  may  take  by, 163 

subject  to  lien,  when, 168 

takes  partial  effect  only,  when, >, : . .  166 
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when  revoked  hy  transfer^  &c., 168 

when  does  not  lapse  hj  death  of  legatee, 169 

to  enbflcribing  witneee,  void, 169 

clear,  cannot  be  controlled  hj  words  less  dear, 172 

of  all  testator's  personal  property,  effect  of, 174 

of  residae  of  estate,  &c.,  effect  of, 174 

to  heirs,  relations,  &c,  effect  of,  . , 174 

to  a  class,  includes  whom, 175 

vests,  when, 176 

how  divested, 177 

conditional,  defined, 177 

vests,  when, 177 

to  several  persons,  effect  of, 178 

what  is  ademption  of, , 178 

of  income,  when  accrues 181 

See  Lbo  ACT— Will. 

BlOAMT,  cause  for  divorce, 19 

Bell  OF  EXCHANGE,  defined, 546 

may  giv^name  of  drawee  in  case  of  need, 547 

may  be  in  a  set, , 547 

when  must  be  in  set, 547 

presentment,  &c.,  of  one  of  a  set,  sufficient, 547 

where  payable, 547 

drawer  of,  has  same  obligations,  &c.,  as  indorser, 547 

days  of  grace  on, 548 

presentment  of,  for  acceptance, 548 

when  made, 548,  549 

how  made, 548,  549 

by  whom  made, 549 

to  whom  made, 549 

when  excused, 554 

•gent  for  collection  must  present,  for  aooeptance, 818 

acceptance  of,  how  made, 55o 

must  be  in  writing, 550 

must  be  unqualified, 550 

how  made,  by  consent  of  holder, 550 

by  refusal  to  return, 551 

hy  separate  instrument, 551 

promiae  to  accept,  when  sufficient, 551 

may  be  canceled,  when, • 551 

what  is  admitted  by, 553 

for  honor,  when  allowed, 553 

holder  not  bound  to  receive, 558 

how  made, * 558 

how  enforced, 558 

notice  of  dishonor,  not  excused  by, 568 

payment  of,  for  honor,  how  made, 558 

must  be  received  by  holder, 558 

presentment  of,  for  payment,  where  made, 554 

effect  of  delay  in, 554 
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excuses  for  want  of  presentment,  &c.,  of, 664,  555 

inland,  defined, 555 

fiusign,  defined, •  555 

notice  of  dishonor  of,  how  given, 556 

protest  oi^  hy  whom  made, 556 

how  made, 556 

wheremade, 556 

when  made, * 557 

when  excused, 557 

notice  of^  how  given, 557 

maj  be  waived, 557 

how  paid  for  honor, 557 

damages  for  dishonor  of, 557 

how  estimated  in  federal  monej, 558 

in  foreign  money, 559 

Bill  of  lading,  defined,. .  883 

negotiable, « 888 

effect  of,  on  rights  and  daties  of  carrier, 384,  840 

consignor,  ^ititled  to, '. 834 

effect  of  refusal  to  ^ve, 334 

carrier  may  require  surrender  of,  on  deliv^y  of  goods, 834 

"Blxsk,  liability  of  party  to  negotiable  instrument  in, 538 

Bond,  negotiable^  remains  so  alter  payment  or  dishonor, 561 

^        See  NsQonABiiB  iNBTRUXBirr. 

BoBBOW,  shipmaster  may,  on  credit  of  owner,  when, 378 

ship's  manager  cannot,  en  credit  of  ship  or  owner, 381 

"BoMaawKB,  for  vse  does  not  acquire  title, 294 

must  use  great  care, 294 

animal  with  great  kindness^ 294 

must  have  such  skill  as  he  made  lender  suppose, 294 

must  repair  negligent  izguries, • 294 

may  use  thing,  for  what  purposes, 294 

must  not  part  with  thing  lent, 294 

must  bear  what  expenses^ 294 

entitled  to  compensation,  for  what, . .' 295 

must  return  thing  lent,  when  and  whexe, 295 

/or  «BcAa7i^«  acquires  Utle 296 

must  bear  all  expenses  of  thing, 296 

cannot  be  required  to  return  loan  before  time  agzved, 296 

nfvwMiu  must  pay  in  current  money». ' 297 

on  usuzy  may  avoid  contract, 299 

may  recover  sJl  paid  by  him, 299 

See  LoAV. 

BoTTOMBT,  defined , 609 

owner  may  hypothecate  upon,  in  any  case, 510 

shipmaster  may  hypothecate  upon,  when, 510,  511- 

rate  of  interest  upon, 511 

rights  of  lender  upon,  when  not  necessary, 511 

stipulation  for  personal  Uability  under,  void,. 512 

loan  upon,  when  due, 512 
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lien  of,  how  lost, 51$ 

preferred  to  other  liens,  when, 512 

priority  of  several  liena  of, 518 

See  LiEH— Bbspondbntia. 

Bbidgb  comfanibs  may  be  formed, 119 

Bkoth-er  takes  property  by  puccession,  when, 187,  188 

is  in  first  degree  of  relationship 192 

BuiLDiKe  ASSOCIATIONS  may  be  formed, 120 

BuBDBN  of  obligation  not  transferable, 201 

BiJBLAL,  right  of,  maybe  held  as  easement, 75 

as  servitude, 76 

BxTSiNESB,  contract  not  to  porsne,  how  far  allowed, 255,  256 

BUTBB,  rights  and  obligations  of, 279 

must  pay  price,  when, 280 

must  remove  goods,  when, 280 

entitled  to  inspect  goods  sold  with  warmnty, 280 

to  rescind  for  breach  of  warranty, 280 

for  refusal  of  leave  to  inspect,  280 

of  real  property  has  lien  for  price,  when, 516 

damages  for  breach  of  contract  by, 572 

value  to,  how  reckoned  in  estimating  damages, 580 

See  Sale — Sblleb. 

CksIlL  boat,  mortgage  of,  where  to  be  filed, 496 

Caztcbllation  of  grant  of  real  property  does  not  revest  title, 141 

of  written  contract,  effect  of, 260,  261 

of  written  instrument  may  be  adjudged,  when, 598 

void  on  its  face,  not  allowed, 599 

partial,  may  be  adjudged, « 599 

of  acceptance  by  acceptor,  when  allowed, 551 

Capital  of  special  partnership  must  be  stated  in  certificate, 897,  898 

payment  of,  must  be  sworn  to, 898 

special  partner  must  not  withdraw, 401 

Oabb,  degrees  of, 642 

sUght,  defined 742 

ordinary,  defined, 642 

great,  defined, 642 

slight,  required  of  gratuitous  depositary, 288 

employee, 808 

carrier  of  property, « 880 

ordinary,  required  of  depositary  for  liire, 288 

of  hirer, 800 

of  employee  for  reward, 809 

of  gratuitous  carrier  of  persons, 828 

of  carrier  of  property  for  reward, 880 

of  trustee, .' 856 

g?eat,  required  of  borrower, 294 

of  employee  for  his  own  benefit, 809 

of  carrier  of  messages  for  reward, 888 

atmost,  required  of  carrier  of  persons  for  reward, •  829 

CASBLBsaHBM.    See  NsOLIOBNeB. 
85 
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CabiOo,  shipvoaBter  nuj  act  on  behalf  of  <nriiecB  ol^  wbflB, ••  STS 

may  hypothecate,  when, SZ%.  5U 

may  aell,  when, 379 

may  ransom,  when, 3TV 

eeasea  to  have  anthority  orer,  when, 380 

■am  flee  may  be  made  for  safety  ci, 336 

most  be  borne  ratably  by, 338 

how  vaiaed  on  general  avenge. 337 

hypothecation  of    See  Besfondestia. 

owner  of,  entitled  to  repayment  Iran  shipowner  of  amount  paid  onder 

lespondentia, 514 

Cabbiagk,  contract  of,  defined, 327 

different  kinds  of, 327 

of  persons, 328 

gratnitoos. 328 

forreward, 339 

of  property, 330 

of  messages, 338 

See  Carrier — Freighta0s — Aykrags — Bill  of  ladixo. 

Carrier,  defined, 327 

marine, 827 

inland, 338 

without  reward,  obligations  of, 828 

of  persoTis,  gratnitoos^  obligations  oi^ 328 

for  reward  most  nse  atmoet  care, 329 

must  provide  safe  yehicles^ 339 

must  not  overload  vehicle, 339 

most  give  reasonable  aoeommodations, 329 

most  travel  without  delay, 329 

^  property  for  reward  must  use  ordinary  care, 330 

gratoitoos,  most  ose  slight  care, 830 

most  obey  orders, 831 

duties  of,  in  case  of  conflicting  orders, 831 

most  not  stow  freight  on  deck, 881 

most  not  deviate, 831 

most  not  vitiate  insorance  on  freight, 881 

most  deliver  freight,  where, 881 

must  give  notice  of  arrival,  when, 83S 

may  terminate  liability,  how 883 

may  place  in  warehouse,  when, 888 

most  ^ve  bills  of  lading, 884 

may  deliver  freight  to  holder  of  bill  of  lading 884 

may  reqoire  biU  of  lading  to  be  sorrendered, 834 

See  Bill  of  laddto. 

freightage  of,  defined, 880 

when  payable, 834 

consignor,  when  liable  for 884 

consignee,  when  liable  for, 885 

on  what  chargeable, 885 

when  apportioned, 885 
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in  case  of  incomplete  carriage, 335 

in  case  of  extra  perfonnance, 335 

lien  for, 836 

See  Frbightagb. 

may  throw  freight  overboard,  when, .' .  836 

See  AvBRAOB — Jbttibon. 

of  messages  must  deliver,  how, 838 

degree  of  care,  &c.,  required  of, 838 

eomnum,  defined, .* 839 

must  accept  what  is  offered, 839 

must  not  give  preference, 889 

except  to  government, 339 

must  start,  when, 839 

compensation  of, 840 

obligation  of,  how  modified  by  notice  or  agreement, 840 

cannot  be  relieved  from  certain  liabilities, 840 

of  persons,  must  carry  luggage,  when, 841 

liability  of,  for  luggage 841 

must  deliver  luggage,  when 842 

must  provide  sufficient  accommodation, 343 

may  demand  fare,  when, 842 

may  eject  passenger  for  non-payment, 842 

cannot  demand  payment  after  ejection, 842 

has  lien  upon  luggage, 843 

of  property,  liability  of, 843 

exceptions  to, 843 

for  negligence, 344 

for  delay 844 

marine,  liability  of, 844 

duties  of,  in  respect  to  freight  going  beyond  his  route,. .  345 

must*  give  evidence  of  cause  of  loss, 845 

obligations  of,  in  other  respects, 345 

ot  messages,  must  transmit,  in  what  order, 346 

penalty  upon,  for  improper  delay, 346 

has  insurable  interest, 408 

lien  of, 848,  517 

damages  for  refusal  of,  to  accept  goods, 574 

for  neglect  of,  to  deliver  goods, 574 

for  delay  of,  in  delivery, 574 

GBmetbrt,  corporations  for  maintenance  of,  may  be  formed, 119 

Cbbtain,  that  which  can  be  made  certidn  is, 637 

See  ASCBRTAIKABLB. 

Gkbtificatb  of  marriage  may  be  required 17 

may  be  filed, 18 

must  be  acknowledged,  when, 18 

effect  of,  as  evidence, 18 

of  consent  of  apprenticeship,  how  given, 45 

of  acknowledgment  to  be  given,  when  and  how, 156 

of  signature,  &c.,  of  officer  taking  acknowledgment, 157 

of  stock,  effect  of, 128 
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transferable, 124 

not  a  negotiable  instrament, 124 

in  excess  of  capital,  void, 124 

that  seaman  exerted  himself  to  the  utmost,  evidence, 324 

of  loss,  required  by  insurance  policy,  when  excused, 423 

of  discharge  of  mortgage,  how  made, 483 

may  be  recorded,  and  how, 493 

of  formation  of  special  partnership,  to  be  signed, 397 

must  state  what, 397 

must  be  acknowledged, 398 

must  be  filed, 398 

must  be  published, 399 

of  change  in  special  partnership,  must  be  signed  and  filed, 403 

in  firm  using  fictitious  name, 895,  396 

C^JLSQJt  of  possession  not  necessary  to  mortgage, 486 

necessary  to  pledge, 601 

mortgagor  may  agree  to,  when, 490 

want  of,  raises  presumption  of  fraud,  when 605 

of  purpose,  when  not  allowed, 626 

Charactbb,  threats  of  injury  to,  avoid  contract,  when, 227 

protection  from  iigury  to, 9 

See  Defamation. 

Ohabob  upon  property,  when  void  against  purchasers, 159 

not  a  revocation  of  prior  will 168 

Charitable  corporations  may  be  formed, 118 

Chabtbb  of  corporation,  defined,. 118 

what  must  be  stated, •  121 

how  subscribed, 121 

how  approved, 122 

how  filed, ^ 122 

Chabtbbbr  has  insurable  interest,  to  what  extent, 427 

Chabter-partt,  defined  and  regulated,. 306 

shipmaster  may  bind  ship  in  foreign  port  by, 878 

ship's  manager  may  bind  ship  by, 380 

Chattel  interest,  defined 69 

real,  defined, 69 

See  Personal  fropertt. 

Cheque,  defined, 660 

negotiable, 525 

eflect  of  delay  in  prfesentment  of, 560 

title  of  indorsee  to, % 660 

See  Bill  of  exc&angb — Negotiable  instrument. 

Child,  abduction  of,  forbidden, 12 

when  presumed  legitimate, 31. 

who  may  dispute  legitimacy  of, '. 81 

who  must  support, 81,  33 

who  entitled  to  custody  and  earnings  of,. ...  * 31,  82 

allowaiice  for  support  of, ; . .  32 

parent  has  no  control  over  property  of, » 82 

abuse  of  parental  authority  over, 88 


INDEX.  677 

Ohild — Continued.  Page 

wboD  freed  from  parental  authority, 83 

compenBation  of  town  for  support  of, 33 

third  person  maj  recover  for  necessaries  furnished  to, 33 

xelatiYe  not  entitled  to  compensation  for  support  of, 84 

relations  between  stepfather  and, 34 

parent  not  entitled  to  compensation  for  support  of, 84 

not  liable  for  services  of, 34 

may  relinquish  right  of  control  over, 84 

may  change  residence  of, 85 

not  answerable  for  acts  of, 85 

custody  of,  may  be  granted  to  its  mother, 85 

must  maintain  poor  parent, 88 

may  xecetve  its  own  wages,  when, 85 

adoption  of.    See  Adoftiok. 

rights  of  unborn, 4 

birth  of,  xavokes  wUl,  when, 167 

bom  after  will  takes  byjiuccession,  when, 109 

takes  .as  one  of  a  class,  when, 176 

illegitimate,  who  succeed  to  property  of, , 192 

succeeds  to  mother's  property,  when, 192 

duress  of,  avoids  contract  of  parent,  when, 226 

menace  of  injury  to,  avoids  contract  of  parent,  when, 227 

SeeMmoR— Paii«nt  and  ghild. 

Childbbn  of  divorced  parents,  legltimaoy  of, 22,  24 

custody  of; 22,  27 

support  of, 22,  27 

Chubch  corporations,  may  be  formed, 118 

GmcuMSTAKCBS,  contract  to  be  interpreted  by  surrounding, 249 

OmomsjjbwnoTX,  contract  obtained  by,  not  specifically  enforced, 591 

Clerk,  term  of  hiring  of, / 816 

of  county,  instruiftents  to  be  recorded  with, 158 

wills  may  be  deposited  with, ' 165 

change  of  partnership  interest  to  be  registered  with, 896 

register  of  firms, .&c.,  uslxig  fictitions names,  to  be  kept  by,. . . .  896 

mortgage  pf  personal  property,  when  to  be  filed  with, 495 

duties  of,  in  respect  to  mortgagee 496 

assignment  for  benefit  pf  creditors  to  be  recorded  with,  when,.  615 

inventory  of  fissignor  to  be  filed  with,  when, 615 

assignee's  bond  to  be  .filed  with,  when, 616 

of  town,  mortgage  of  personal  property  to  be  filed  with,  when, 495 

Club,  may  be  incorporated 119 

Codicil  referring  to  previous  will  republishes  it 164 

revoked  by  revocation  of  will 169 

governed  by  law  of  wills, 188 

CoHABiTATiOK,  when  a  bar  to  divorce, 19,  20,  28 

unsafe,  divorce  where, 25 

GoLLATBRAL  WARRANTIES  abolished, 148 

CoLLBCTlBLE,  efiect  of  guaranty  that  debt  is, 456 

Collection,  effect  of  guaranty  of; 456 

CoLLBQBS  may  take  property  for  certain  purposes, 128 
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Collision,  roles  for  aroidiiig, 110,  113 

owner  of  ▼easel  in  fkolt  cannot  recover  oompenaation  for, 113 

losses  caused  hj,  how  to  be  borne, 115 

CosafEBCiAL  PAPSR.    See  Nbootiablb  ikstbumknt. 

CoMMiSBioHBB  OF  DSEDS,  pioof  or  acknowledgment  of  instrumeats  before,.  154 

duties  of,  in  taking  proot  ftc, 155,  156 

who  may  perform  daties  of^ 646 

CoMMOTf,  ownership  or  tenancy  in, 57 

SeePBOFBBTT. 

CcnOfOH  CABRISR, 838 

SeeCABBIKB. 

GoKif  ON  LAW,  what, .^ 3 

divisions  of, 3 

evidence  of,  where  fonnd, 3 

where  non-existent, 3 

GoionTNiCATiON,  privileged, 11 

of  consent,  essential  to  contract, 325 

may  be  made,  how, 334 

deemed  complete,  when, 335 

upon  insarance,  what  mnst  be  made 410 

what  need  not  be  made, 411 

of  nature,  ftc,  of  interest,  not  required,  when, 413 

required,  when, 415 

of  Judgment  upon  facts,  not  necessary, 413 

upon  re>insuranoe,  what  required, 425 

upon  marine  insurance,  what  required, 437 

of  acceptance  of  offer  to  guaranty,  necessary, 455 

See  Representation — Concealment, 

CcncPENSATioN  may  cure  delay,  when, 311 

for  errors  of  description,  agreement  for,  does  not  prejudice  right  to  re- 
scission, when, -. 358 

for  storage,  rate  of,.  .* 889 

finder  entitled  to,  when, 391 

of  ship's  manager, 836 

offldoos  person  not  entitled  to, 836 

contract  for  more  than  two  years'  service  may  furnish  measure  of,. . .  309 

of  trustee 859 

partner  not  entitled  to, 865 

lienor  not  entitled  to, 480 

the  relief  generally  given  by  law, 564 

for  mistake,  when  allowed  on  specific  performance, 591 

for  partial  failure  to  perform,  on  specific  performance, 598 

may  be  required  on  rescission,  when, 597 

of  assignee  for  benefit  of  creditors 617 

See  Dakaobs-—Emflo7be— Interest — Seahan — Ship's  mana- 
ger —  Saltaob — Shipmaster — Trustee. 

Concealment,  when  fraudulent  in  ordinary  cases 328,  334,  364 

by  trustee,  when  fraudulent, 850,  853 

by  partner,  when  fraudulent, .* 884 

in  insurance  generally,  defined, ^0 
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entitles  injiired  partj  to  leednd,. 410 

when  improper,....! 410 

when  proper, » 411 

oonceming  warranty, 411,  412 

when  material, i 412 

of  private  judgment,  allowed, 412 

in  marine  insurance, 427 

what  is  improper, 427 

of  belief  of  third  person, 428 

when  presimied, 428 

effect  of,  in  certain  cases, 428 

in  fire  insurance, 442 

does  not  prejudice  unless  fraudulent, 442 

CONCURBENT  CONBITIONS.     See  CONPITION8. 

Conditions  of  ownership, , ^ 61 

species  of, 61,  198 

restraining  marriage,  when  void, -. 61,  200 

alienation,  when  void, 61,  62 

of  power,  when  maj  be  disregarded, 98 

when  must  be  observed, 98 

of  delivery  of  grant  to  grantee,  void, 140 

grant  may  be  delivered  to  third  person  on, 140 

will  may  be  denied  probate  according  to, 164 

precedent,  effect  of  unlawful,  4^, 61,  200 

in  wiU,  defined 177 

effect  of, 177 

when  deemed  performed, 177 

in  obligation,  defined, 199 

when  must  be  performed, 199 

concurrent,  in  obligation,  defined, 199 

when  must  be  performed, « 199 

subsequent,  in  will,  defined, '. 178 

in  obligation,  defined, 199 

effect  of, J 199 

involving  forfeiture,  strictly  construed 200 

offer  of  performance  may  be  made  upon,  when, 212,  218 

of  proposal  must  be  fulfilled  by  acceptance, 284 

performance  of,  is  acceptance, 285 

failure  to  perform,  revokes  proposal, 286 

what,  mi^y  be  m  negotiable  instrument, 524 

performance  of,  necessary  before  application  for   specific  enforce- 
ment,.« 593 

Conditional  delivery  of  grant,  how  made, 140 

devise  or  bequest,  defined, 177 

vests,  when, 177 

obligation,  defined,, 198 

rights  of  parties  to, 199 

when  absolute, 200 

how  interpreted, 200 

will  may  be  denied  probate  according  to  condition, 164 
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offer  of  performance,  when  valid ; 212,  213 

obligation,  liability  of  gnajantor  o( 450 

See  CoNDiTioK— Obligation — Will. 

Goin)iTi027AL  LIMIT  ATION,  what  is  to  be  deemed  a,  73 

Condonation  of  oonjogal offenses,  .... 19,  20,  23,  26 

CkxNFiDBNOB,  unfiur  use  o^  is  undue  uiflaenoe, » 231 

See  Tbubt. 

OoKFiNBacBNT,  unlawful  or  fraudulent,  avoids  contract,  . . . .  ^ 226 

See  DuBBSA. 

OooiBBNT  to  marriage, ^•..^.. 14 

who  may  give, 14 

what  it  must  be,. 14 

want  of  real,  cause  for  divorce, , 19,  20 

to  separation,  sufficient  consideration,. 28 

to.  adoption  of  child,  who  must  give, 87 

to  apprenticeship,  who  must  give, 45 

to  transfer  of  apprentice,  who  must  give,. 48 

to  execution  of  .power,  who  must  give, 99 

how  given, 99 

husband  need  not.give, 101 

to  contract, 225 

must  be  free,  mutual  and  ocnnmunicated, 225 

effect  of  want  of  freedom  in, 225 

apparent,  when  not  free, 236 

when  deemed  obtained  through  fraud,  &c., 226 

duress  in  obtaining,  defined, 226 

menace  in  obtaining,  defined, 227 

fraud,  actual,  in  obtaining,  defined, 228 

constructive,  in  obtaining,  defined, 2S0 

See  Fraud. 

undue  influence  in  obtaining,  defined, 281 

mistake  in  giving,  dafined, 282 

of  fact  in  giving,  defined, • 283 

of  law  in  giving,  defined, 283 

of  foreign  law  in  ^ving,  is  mistake  of  &ct, 284 

when  deemed  mutual,. 234 

communication  of,  how  made, 234 

what  mode  of,  necessary, 234 

when  complete, 235 

performance  of  conditions  of  proposal  is, 235 

acceptance  of  consideration  of  proposal  is, 235 

of  proposal  must  be  absolute  to  constitute, 235 

of  benefit  of  transaction  is, 286 

proposal  may  be  revoked  before, 236 

See  Proposal. 

voidable,  may  be  ratified, 236 

may  b6  rescinded, 257 

of  all  partners  necessary  to  admission  of  new  partner, 382 

to  use  of  name  in  business,  necessary, 895 

of  principal  in  guaranty,  not  necessary, 449 
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of  debtor  neoessaiy  to  withdrawal  of  pledge  made  for  hit  benefit, 

wheii,  , •  •  • 506 

See  DuKsas-— MisTAxs — Uhdub  Ihfloibngeb. 

CoH8n>BR4.TloN,  defined, 288 

legal  oblation,  bow  far  good, 239 

moral  obligatioA,  how  far  good, 289. 

moat  be  lawful, • 240 

when  milawful 258 

effect  of  iUegaUtj  in, 240 

executed  or  executory; *  240 

execatory,  bj  what  rules  governed,. 240 

need  not  be  qpecified, , * . . . .  241 

how  ascertained, 241 

effect  of  impofisibility  of  aflcertaining» i' 241 

not  neoeesary  tp  tnnsfer, 189 

fiekilure  of,  when  ground  for  rescission, 257,  258 

want  ot  for  negotiable  instrtonent,  when  no  defense* 582 

contract  for  inadequate^  not  specificallj  enforced, 591 

CoVBioiTBB,  defined, 880 

carrier  must  obey,  when, 881 

freight  to  be  delivered  to, 881 ,  882 

notice  to  be.given  to, • 882 

not  found,  deUvety  to, • 882 

liable  for  freightnge,  when,. .' 885 

acceptance  of  part  perfarmanee  hj,  e£fect  of, 885 

assent  ot,  to  special  contract,  how  proved, 840 

CoKSiGNOB,  defined, 880 

carrier  must  obey,  when, 881 

freight  not  to  be  stowed  on  deck,  without  leave  oi, 881 

presumed  to  be  liable  for  freightage, 884 

assent  o(  to  modification  of  carrier's  obligation,  how  proved,. 840 

may  stop  goods  in  transit,  when, 520 

COKSTITUTION,  what, 1 

CoKSTRUcnoN.    See  Intskfrbtation. 
of  contracts.    See  Contract. 
of  grants.    See  Grant. 
of  obligations.    See  Obligation. 
of  wills.    See  Will. 

Constructivb  fraud,  defined, 280 

total  loss,  in  marine  insurance,  defined 488 

Gontemforanbous  exposition  preferred 685 

Gontinobnt  interests  in  property,  defined, 59 

not  insurable, •  408 

See  Propiertt. 

Continuing  guaranty,  defined, 460 

when  may  be  revoked, 460 

letter  of  credit  deemed,  when, 474 

See  Guaranty. 

Contract,  defined, 228 

essential  elements  of, 228 

86 
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parties  to,  who  may  be, 224 

when  minors,  &e.,  may  be, 234 

must  be  capable  of  identification, 224 

for  benefit  of  third  person  may  be  enfoioed  by  him,  when, 224 

coTuerU  to,  must  be  free,  mutual,  ^., 225 

when  not  free,  voidable,  not  void, 225 

apparent,  when  not  free, • 226 

when  deemed  to  be  obtained  through  fraud,  &c.» 226 

duress  in  obtaining,  defined, 226 

menace  in  obtaining,  defined, 227 

fraud  in  obtaining^  defined, 228-230 

undue  influence  in  obtaining,  defined, 231 

mistake  in  obtaining,  defined, 232-234 

when  deemed  mutual, 284, 235 

communicated, • 234 

complete, 235 

proposal  of,  when  may  be  reveled, 236 

how  revoked, 286 

voidable,  may  be  ratified, 286 

aooeptanoe  of  benefit,  when  equivalent  to,  236 

See  GoKBENT. 

02y«^  <»/;  defined, 287 

must  be  lawful,  possible  and  ascertainable, 237 

when  deemed  posdble  or  not, 287 

when  illegality,  ftc,  of,  renders  contract  wholly  void 237 

partly  void 238 

CimMeratum.  of,  good,  defined, 238 

when  existing  obligation  is, 239 

must  be  lawful, 240 

effect  of  illegality  of, 240 

may  be  executed  or  executory, 240 

.    executory,  need  not  be  defined, % 241 

how  ascertained, 241 

impossibility  of,  effect  of, 241 

See  GoNSiDERATioir. 

ereation  of, 242 

by  express  words, 242 

by  implication, 242 

orally 242 

1^  writing,. 243 

supersedes  oral  negotiations, 244 

when  takes  effect, 244 

delivery  necessary  to, 244 

under  seal, 244 

e&ctof, 244 

interpretoHon  of,  to  be  uniform, 245 

to  effectuate  mutual  inieDtion, 246 

to  ascertain  intention, 246 

to  be  governed  by  language  used, 246 

by  written  words, 246 
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exception  in  cases  of  frand,  &c., 246 

entixe  contract  to  be  considered  in, 247 

seyeral  contracts  to  be  taken  together  in, 247 

to  be  favorable  to  its  validity,. 247 

according  to  ordinary  sense  of  words, 248 

technical  words  in, 249 

what  law  goyems, 249 

by  snrroiinding  drcomstanoes, 249 

subject  matter  to  be  considered  in, 249 

to  be  restrained  by  its  object,. 249 

uncertainty  in,  to  be  construed  against  whom, 290,  251 

general  intent  to  prevail  in, 260 

original  and  written  parts  to  prevail  in, 250 

repugnances  in, 250 

inconsistent  words  to  be  rejected  in, 251 

what  stipulations  are  implied  in, 251 

incidents  to  contract,  when  implied  in, 252 

in  respect  to  time  for  performance, 252 

time,  when  deemed  essential  in, 253 

joint  and  several,  when  presumed  to  be, 258 

executed,  defined, 253 

executory,  defined, 258 

iinJ(»t^/W,  defined, 253 

certain  contracts  declared, 254 

imposing  penalty, '. 254 

fixing  damages, 254 

restraining  legal  proceedings 255 

trade,  when, 255 

when  not, 256 

marriage, ....  256 

exHncHan  of,  how  effected, 257 

by  rescission, 257 

in  what  cases, 257 

certain  stipulations  do  not  prevent, 258 

how  effected 258 

by  alteration,  cancellation  or  destruction, 260-262 

modification  of, 260 

transfer  is  an  executed, 189 

See  Transfer. 

delivery  of,  how  regulated, 244 

not  implied  in  mortgage  of  real  property, 492 

Contract  of  marriaob.    See  Marruob.  . 

Contribution,  joint  debtor  may  reqmre,  when, 197 

release  of  joint  debtor  does  not  affect  right  of  others  to, 222 

to  general  average  loss, 836,  887 

between  insurers, 424 

co-sureties, 472 

indorser  not  entitled  to, 582 

CoNVBRSioN  cQrected  by  will  takes  effect,  when, 175 

of  property  by  lienor  extinguishes  lien  thereon, 484 
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of  personal  property,  diiintyM  lor  wiongfol, • 576 

GomnET  real  property,  damagea  for  breach  of  agreemeat  to, 570 

Ck>]niETANCB,  within  meaning  of  recording  act^  defined, 158 

inatmment  in  execution  of  power  i%. 100 

power  of  minor  to  make, • 4 

of  person  of  nnaoond  mind  to  make, •  5 

See  Gbant— TKAiTSFEa. 

OoBFOBATioK  defined, 117 

how  created, * 117 

grants  of  power  to,  subject  to  repeal, 117 

dealers  with,  cannot  qoeation  existenoe  of, • 117 

name  of, 117 

public,  .., 117 

private, 118 

charter  of, • • 118 

acceptance  of,  necessary, 118 

must  be  absolute, 118 

how  proved, * 118 

private,  how  formed, 118 

for  what  purposes  allowe^t 118 

charter  of,  what  to  state, 121 

how  subscribed,  &c, 121 

bj  whom  to  be  approved, 122 

when  completely  formed, 122 

who  are  corporators  in, 128 

■tock  of,  subscriptions  to,  by  whom  enforced, 123 

remedies  for  non-payment  oC 123 

how  issued, 123 

transfer  of, 124 

certificate  of,  not  negotiable, 124 

overissue  of,  void, 124 

may  be  held  by  it, 124 

dividend  upon,  to  whom  due, 124 

powers  of,  enumerated, 125 

how  regulated, 126 

in  respect  to  by-laws, 126 

how  exercised, 126 

where  exercised, 126 

must  be  exercised  in  mode  prescribed, 127 

who  may  exerdse, 127 

foreign, , 128 

to  take  property, 128 

by  will, 163 

to  hold  their  own  stock, 124 

to  issue  excess  of  stock, 124 

by-laws  may  be  made  by, 125 

how  made  by 126 

seal  may  be  adopted  by, 125 

how  affixed  by, 244 

eoUeglate,  &c.,  may  take  property  for  certain  purposes, 128 
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monioipal,  m&y  take  pMnporty  lot  Mrtain  purpdMS, 128 

•chool  offlcan,  when  to  be  deemed, 129 

diflsoliition  of,  how  cansedf •  •  129 

for  wwit  of  ovgB&Uaitioii, • 129 

tnuteeB  upoi^ * «..«.. 129 

how  zespontible, ..«.«.... 180 

reviyal  oi, • « «  180 

foreign,  powers  and  liabilitiei  of, 128 

any  rate  of  interest  may  be  taken  from, 298 

GoBFOBATQBS,  who  are, << ^....  128 

liaUlitiea  of,  to  debts  of  eorpora^cm, 127 

OofiTS,  when  ooTered  by  indenmity, 446 

of  sorety  most  be  paid  by  pifndpal,  when, 471 

004T7B1&TIBB,  ooDtribntion  between, 472 

entitled  to  benefit  of  each  other's  securities, 472 

CoTEBMnrouB  owNims,  rights  ef, 88 

OotTirTT  JTTDGB  may  solemnize  marriage, 16 

duties  of,  upon  adoption  of  <^d, 87 

may  grant  order  for  eonfinement  of  lunatic, 44 

apprentice  child,  when, 46, 46 

bond  of  assignee  for  benefit  of  creditors  mtist  be  approred  by, 616 

may  reqmre  assignee  to  account,  when, 616 

Court,  dedsions  of,  form  common  law, 2 

may  aimul  maniage,  when, 19 

may  dissolre  marriage,  when, 22 

may  BcQudge  separation  of  htisband  and  wife,  when, 24 

may  deny  same,  when 26 

may  revoke  same,  when, 26 

may  grant  alimony,  ftc.,  when, 26 

may  award  custody  of  child,  when  and  how, 22,  27,  85 

may  appoint  guardian,  when, 40 

may  control  guardian, 42 

may  remove  gumdian,  when, 42 

when  deemed  trustor, 866 

may  allow  trustee  to  diarge  cost  of  claim, 868 

pledgee  to  purchase, 608 

may  Toduoe  bottomry  interest,  when, 611 

See  SUFRBMB  OOtFRT. 

CbtutT  OF  SBSBioiTB  may  -authorize  transfer  of  appientloe, 49 

KXyvEJXAim  accompanying  transfer,  efibct  of, 148 

not  implied  in  grant  of  real  property, 147 

running  with  land,  defined> « • 202 

who  bound  by, 204 

who  not  bound  by, 204 

apportionment  of  burden  or  benefit  of, 204 

for  benefit  of  land  run  with  land, 202 

of  future  addition  to  land  run  with  land,  when, 208 

of  warranty  run  with  hind, 208 

for  quiet  enjoyment  run  with  land, 208 

for  ikrther  assurance  run  with  land, 208 
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for  payment  of  rent,  taxes,  4&,  nm  with  land, 908 

what  are  the  usual, 268 

foxm  of  usual, 268 

express,  necessary  to  create  personal  liability  under  mortgage, 4S2 

of  seizin,  warranty,  &C.,  damages  for  breach  of^ 560 

against  incunbrances,  damages  for  breach  of^ 670 

Cbxatioh  of  interest^  defined, 66 

SeePBonnkTT. 

of  contract, 242 

SeeCOHTRACT. 

Cbmdit  to  agent  exonerates  principal,  when, 870 

agent  accepting  personal,  liable  as  prindpal, 872 

auctioneer  may  not  give,  except  when  nsoal, 876 

fEurtor  may  give,  except  when  nnnsnal, 877 

of  shipowner,  master  may  bonow  on,  when, 878 

manager  cannot  borrow  on, 881 

letter  of, 478 

See  Lktteb  of  Grkdit. 

Cbbditob,  defined, 608,  6^ 

trust  resulting  in  favor  of, 87 

may  be  created  for  benefit  o( 87 

fond,  how  £&r  liable  to, 89 

when  void  against, 91 

power,  when  lien  against, 96 

creates  a  fee  in  &Tor  of, 101 

reserved  continues  ownership  in  &vor  o^ 102 

special  and  beneficial,  liable  to,, 104 

gift  in  view  of  death  to  be  treated  as  legacy  in  faYot  oi, 151 

when  competent  witness  to  prove  will, 170 

entitled  to  benefit  of  surety's  Becuritie8» 473 

performance  in  manner  directed  by,  sufficient, 206 

application  of  performance  by, 207 

acceptance  by,  necessary  to  satLafactlon, 206,  218 

offer  of  performance  may  be  made  at  place  appointed  by, 210 

must  be  made  to, 210 

must  be  made  so  as  to  benefit, 212 

must  give  receipt  on  payment, 213 

must  state  objections  to  offer,  214 

title  to  thing  offered  passes  to,  when, >  214 

obligations  of,  as  to  thing  offered, 215 

performance  excused,  if  prevented  by, 215 

effect  of  prevention,  &c,  of  performance  by,. . .  • 217 

effect  of  refusal  by,  to  accept  performance,  .  • ^^^ 

acceptance  of  accord  by,  is  satisfaction, 218 

of  new  obligation  by,  when  not  satisfaction, 220 

release  by,  how  made, 221 

effect  of, 221 

may  rescind  novation,  when, 221 

liability  of  partner  after  dissolution  to, 898 

of  special  partnership,  special  partner  may  be,.. ,  400 
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special  partner  postponed  to  eveiy  other, 400 

when  liable  as  general  partner  to, 402 

preference  given  to,  in  insolvency,  void, * 401 

guarantor  liable  to,  when, 459 

exonerated  by  certain  dealings  between  debtor  and, 461 

partiallj  exonerated  hy  partial  payment  to, 465 

not  exonerated  by  voidable  promise  of, 465 

by  mere  delay  of, 466 

by  discharge  of  debtor  without  act  of, 466 

with  indemnity,  when  not  exonerated, 466 

surety  liable  only  as  such,  notwithstanding  recovery  of  judgment  by,  469 

exonerated  by  injurious  act  or  omission  of, 469 

by  refusal  of  creditor  to  sue,  when,... 470 

may  enforce  remedies  of,  when, 473 

entitled  to  securities  held  by,  when, 472 

entitled  to  benefit  of  surety's  securities, 478 

Uen  void  agidnst,  when, 484 

mortgage  of  peiDsonal  property  not  filed  void  against, 494 

void  against,  unless  filing  renewed, .' 495 

contracts  .of  debtor  valid  against,  when, 603 

debtor  may  prefer,  when, 604,  609,  610 

must  resort  to  different  funds,  in  what  order, 604 

certain  transfers,  &c,  of  debtor  void  against, 604,  605 

can  avoid  act  of  debtor,  when, 606 

transfer  without  value,  not  necessarily  voidagalnst, 606 

assignment  for  benefit  of, 606 

See  AfifilGNMBNT. 

void  against,  when, 610,  612,  616 

right  of,  to  priority,  not  impaired  by  assignment, 610 

may  require  assignee  to  account, 616 

Cblkltt,  cause  for  divorce, 25 

to  animals,  damages  for, 578 

GiiBTBiftT  abolished, ; 188 

GusTOMAHT,  defined, 645 

Damaoks  in^gsnwaly 665 

dvfined, 566 

person  wrongfully  using  materials  of  another,  liable  in,. 138 

may  be  liquidated,  when, * 254,  255 

may  cover  future  loss,  when, 665 

interest  by  way  of, 666 

damages  bear,  when, 666 

allowed  for  breach  of  obligation  other  than  contract, 566 

for  &aud,  malice,  &c., 566 

interest  agreed  upon  governs  rateo(. 566 

acceptance  of  principal  waives, 567 

exemplary,  when  allowed, « 667 

not  against  minor,  lunatic,  &c., 6 

penal, 578 

meaau/re  of,  for  breach  of  contract, , 568 

must  be  deariy  ascertainable, 569 
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ihr  paymemt  of  moDey, 609 

for  dlAhonox  of  billa  of  ezchaiige, 557-659,  569 

£>r  bleach  of  ooyeiuknt  of  aeiziii, 669 

of  right  toconyej...... 669 

ofwairaatjr, ..^ 669 

of  quiet  enjoTment, 669 

agunst  incnmbzBiioeBy 670 

of  agreement  to  oonvay  real  property,. 670 

topQicliase  real  pnq>ert7, 671 

to  lell  personal  prc^erty,  not  paid  for, 671 

to  sell  personal  property  paid  for, 67S 

to  buy  personal  property, 673 

of  warranty  of  title  to  personal  property, 673 

of  quality  of  personal  property', 678 

of  carrier's  obligation  to  aAoept  freight,  Ac, 574 

to  deliYer  freight,  Ac^ 574 

to  deliyer  messages, 846 

of  moianty  of  agent's  anthodty, 575 

of  promise  of  marriage, • .,.-. 575 

for  wrongs  in  general, •....  575 

for  wrongful  occapation  of  real  property, 576 

for  holding  over  real  property 576 

for  convaision.of  personal  property, 576 

in  favor  of  lienor, 578 

for  seduction, 578 

for  injuries  to  animals, ^ 578 

for  tenant's  fiedlure  to  quit,  after  notice, 578 

holding  oyer, 578 

for  forcible  dUpoaseaslon, • 579 

for  injuries  to  trees,  &c., 579 

falue  of  property,  how  estimated  in  assessing,  in  favor  of  seller,. . .  •  579 

in  favor  of  buyer, 580 

peculiar,  when  allowed  as, 681 

of  thing  in  action,  how  estimated  in  aasesstng, 581 

to  be  reasonable, 681 

nominal •....  583 

for  delay  must  be  paid  on  redemption  from  lien,. 483 

difDculty  of  ^ascertaining,. ground  for  specific  relief, 685,  687,  600 

inadequacy  of;  ground  for  apecific  relief, 685,  687,  600 

Daub  of  negotiable  instrument  not  necessary  to  be  stated, 534 

negotiable  instrument  may  bear  any, 525 

DATjaHTEB,  protection  firom  seduction  of, • 13 

Days  OF  ORA.0B,  not  allowed, 648 

defined,  548 

Bbath  without  heirs,  meaning  of,. 4 143 

gift  in  view  o4 151 

See  QiBT. 

proposal  revoked  by, 286 

hiring  terminable  at  will,  tenninates  by,.^ • 803 

of  employer  tenninates  employinent,  when, • • .  • 818 
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of  employee  terminates  employment,.  « 818 

of  trustee  vacates  his  office  on]y, « 4 860 

trust  devolvee  upon  whom  after, 861 

of  agent  terminates  agency,  when, .' . . .  875 

of  principal  terminates  agency,  when, 875 

Dkbt,  how  extinguished  by  offer  of  payment, 213 

Dkbtob,  deEned,, 603,  643 

performance  must  be  made  by  or  for, 205 

offer  of  performanee  must  be  made  by  or  for, 207 

may  require  receipt  upon  payment^. 218 

rights  o^  upon  prevention  of  performance, •* 217 

Joint,  effect  of  release  of»  ^.......... 222 

contracts  of^  when  valid  against  creditor, 608 

may  pay  or  secure  one  <areditor  in  preference  to  another, 604 

certain  transfers^  &c,  of,  void  against  creditors, 604,  605 

when  creditor  can  avoid  act  of, 606 

insolvent,  may  assign  for  benefit  of  creditors,  when, 607 

defined, 608 

what  preferences  may  be  given  l^, (tOO,  610 

See  Assignment. 

D8BTOB  AND  CBSDITOB,  Special  relations  of, 608 

See  AssxoNMBNT — Orsditor  — -  Debtor  —  Fraxtditlbnt  iNHtRt^MENTS. 

Deceiksnt,  property  of^  how  applied  to  payment  of  hfS  debts, 179 

See  Intestate — Testator; 

Deceit,  avoids  contract,  when, 228 

an  essential  element  of  fraud, 228 

when  actionable, *...^^..^^^...^........ 2te,  264 

Decisions  of  tribunals,  evidence  of  common  law, 2 

Deck,  freight  not  to  be  stowed  on,  when, •  <<<.<..  • 881 

things  stdwed  on,  when  entitled  to  benefit  of  general  average, 887 

DAglaration  of  trusty  defined^ * .  * 856 

must  be  obeyed,-  ..«.«.«««««<.<««.  ^  <..<«  1* 856 

may  reserve  power  of  revocation,. 860 

DEFAMATION,  definition  o^ 0 

right  of  protection  fromi 9 

See  Libel — Slander. 

DttFEABANCE  of  transfer  may  be  proved^ 487 

must  be  recorded  with  grant, ;....' 498 

DAfeat  of  future  interest,  what  operates  as, 65 

DEPEND,  indemnitor  muet,  on  request^ .  < . .  .^ 446 

DMafiNiTB,  contract  to  be  interpreted  bo  as  to  make  it,. 247 

DttriNiTiONB : 

Abandonment,  486 

Acceptance  of  offer^ ; 285 

Acceptance  of  Inll, 550 

Accord, * 218 

Adult, 8 

Advancement, 190 

Agency, 862 

actual, 868 

87 


/ 
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ofitensible, 868 

Agent, 862^ 

Agreement  for  sale, 268 

•      to  sell,. 269 

to  buy, *. .  w 269 

to  Bell  and  buy, 269 

Appurtenances,  54 

Auction, 281 

Authority,  actual, 866 

ostensible, 866 

Average,  general, 836 

BaU, 448 

Beneficiary, 848 

Bill  of  exchai^e, ^ , 546 

inland, 555 

foreign, 555 

Bill  of  lading, 883 

Bottomry, 509 

Business  days, 644 

Care,  slight, , 642 

ordinary, 642 

great, 642 

Charter  of  corporation, 118 

Charter-party, 806 

Chattel,  real, 69 

interest, 69 

Cheque, 560 

Children, 642 

Common  carrier, 839 

Conmion  law, *. 2 

Concealment, , 410 

Condition  precedent, 199,  61, 177 

subsequent, 199,  61, 178 

concurrent,  199 

Conditional  limitation, 72 

devise  or  legacy, 177 

obligation, 198 

Consent  to  marriage, 14 

Consideration, 288 

Consignee, 830 

Consignor, 880 

Contract, 228 

express,. 2^ 

implied, 2^ 

Conveyance, 100 

Corporation, 117 

public, 117 

private,  118 

charter  of, 118 

Corporator,. • 128 
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Goveaants  nmning  with  Und, 203 

GoyenantBy  xmaal, 269 

Creditor, 608,  643 

Oastomuy, 644 

DunageB, 565 

Debtor, 603,  642 

Deceit, 264 

Declaration  of  trost, 856 

Defamation, 0 

Depodt, 288 

Yolnntary 288 

involontaiy, 284 

for  keeping, 284 

for  exchange, 284 

gratuitous, 288 

for  hire, 288 

Depositary  for  hire 288 

Detriment, 565 

Deviation, 432 

proper, 482 

improper, 482 

Diligence, , 642 

ordinary, 642 

great, 642 

IMshonor, 588 

Dominant  tenement, 76 

Duress, 226 

Easements, 74 

Employee, 806 

Employer, 806 

Employment, 806 

Escrow, % 140 

Estates  in  real  property, 60,  68 

in  fee, , 68 

of  freehold, 69 

Exchange '. 282 

Factor, 818,  877 

Fixtures 54 

Fraud, 228,280 

Freight, 880 

Freightage, 880 

General  guardian, 89 

Gift, 150 

in  Yiew  of  deaUi, 151 

Goodfidth, 642 

Goodwill, 182 

Grant, 140 

Guaranty, 449 

continuing, 460 

Gnaidian, 89 
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Hiring, 800 

Holidays,  •••• • M4 

Impoflsibility, 287 

Income,. ••• • dd 

Indemnity,* • « « 445 

Indenture, 45 

Indorsee  in  doe  coarse, «. 583 

Indorsement, 528 

general, ; 529 

spedal, 529 

Indorser, 528 

Insolvency, 521,  008 

Insurance, 405 

double, 424 

marine, 425 

Insured, 407 

Insurer, 406 

Interest  of  money, 297 

Interests^ 

joint, 57 

partneiship, ^ 57 

in  common, 57 

present, 58 

future, 58 

perpetual^i 58 

limited,  58 

Tested, 59 

oontimgentji ^ 59 

Jettison, 336 

Land, 54 

Law, 1 

Legacy,  specific, 179 

demonstrative, 179 

residuary,  179 

general, 179 

Letter  of  credit, 473 

general, 474 

special, *. .,..,, 474 

libel....... , 10 

lien 476 

general, ' 477 

special, 477 

Loan  for  use, , , . . , 298 

for  exchange,. , , 293 

of  money, • 296 

Loss,  total, 433 

partial, 433 

actual  totals , 483 

constructive  total, 433 

Manager  of  ship, 326 
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Managiiiff  owner, 826 

Marriage, 14 

Master, 816 

Mate, 822 

Maturity,  apparent, 686 

Menace,. 227 

Minor, •. 8 

Mistake, 282 

of  fact, : .  288 

of  law, 288 

of  foreign  law, 284 

Month, 646 

Mortgage, 486 

Mutual  consent, 284 

Negligence,  slight, 642 

ordinary, 642 

gross,  642 

Negotiable  instrumeiit, 528 

Notice,  actual, 648 

constructive 648 

Novation, 219 

Nuisance, 621 

public, 622 

private, 622 

Object  of  contract, 287 

OWigatlon,  195 

conditional, 198 

Ownership, 58 

absolute, 56 

qualified, - 57 

sevend, 57 

Joint, 57 

partnership, 57 

in  common, 57 

Paper, .". 644 

Partnership, 881 

general, .• 886 

Partnership  property, 888 

Payment, 206 

Perils  of  the  sea, 844 

Person, 644 

Person  of  unsound  mind, 4 

Personal  property, 54 

Personal  r^nresentatiyes, 185 

Pledge 500 

Pledgeholder 506 

Policy  of  insurance, 415 

open, \ 416 

valued, 417 

running, 417 
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DsFmrnoKB  —  CarUinited. 

PoeaibiUty, * 237 

Power, '. 03 

grantor  of, 94 

general, 94 

special, 94 

beneficial, 94 

in  tnut, 95 

general, 95 

special, '. 95 

Presentment,  proper, 534  ^^ 

Preventive  relief 583 

Price, d(» 

Privileged  publication, 11 

Pronussoiy  note, 559 

Property, 53 

Protest  of  bin, 556 

Real  property, 54 

Be-insuranoe, 424 

Remainder, 70 

Respondentia, 513 

Reversion, 70 

Sale, 268 

Sale  by  auction, 281 

Satisfaction,  , 218 

Seal, 244 

Seawortbiness, 429 

Servant, 316 

Servient  tenement, 76 

Servitudes, 74,76 

Several, 644 

Sbip*8  manager, 326 

Shipping, 109 

appurtenances  of, 109 

domestic, 109 

foreign, 109 

Slander, 11 

Solemnization  of  marriage, 17 

Special  guardian, .* 40 

Spedfic  relief, 583 

Storage, 288 

Succession, 184 

Surety, 467 

Thing  in  action, 109 

Trademark, 131 

Transfer, 139 

Trust, 347 

voluntary, 347 

involuntary,  ..t 348 

Trustee, 348 

Trustor. ,.  348 
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Undue  inflaence, 281 

Unlawful, 258 

Usage,  644 

Usual, 644 

Valuable  oonaideration, 646 

.Value, 679,  681,  645 

Verdict, 646 

Ward, i 89 

Warranty 275 

wm,.... 188 

Year, 646 

Dblat  in  performance  maj  be  oompenBated  for,  when, 211 

how  excused, 215 

carrier  of  persons  must  travel  without  unreasonable, 829 

notice  of  loss  under  insurance  to  be  given  without, 428 

in  giving  notice  of  loss,  how  waived, 428 

deemed  deviation,  when, 482 

in  presentment  or  notice  of  dishonor  of  negotiable  instrument,  how 

excused, 545 

in  presentment  of  bill  of  exchange,  effect  of, 664 

how  excused, 666 

in  presentment  of  promissory  note,  effect  of,. . .  .^ 660 

of  cheque,  effect  of, 560 

in  protest,  how  excused, 557 

DsL  GBiEDBBB  Contract  of  factor  need  not  be  in  writing, 452 

DsLivBRT  of  grant  to  grantee  necessarily  absolute, 140 

may  be  made  to  stranger  in  escrow, 140 

of  gitfc  necessary  to  its  validity, 150 

duties  of  seller  before, ; .  272 

of  goods  sold,  when  to  be  made, 278,  275 

where  to  be  made, 274 

expense  of,  by  whom  borne 274 

notice  of  election  as  to  mode  of, 274 

buyer's  directions  as  to,  to  be  followed, 274 

when  may  be  demanded 275 

written  contract  takes  effect  on, 244 

of  written  contract,  effect  of, 244 

of  thing  deposited,  must  be  made  on  demand, 284 

demand  of,  necessary, 285 

must  be  made  where 285 

by  joint  owners,  &c., 286 

of  freight,  how  to  be  made, 881 

to  holder  of  bill  of  lading,  sufficient, 884 

of  messages,  how  to  be  made, 888 

of  luggage,  when  to  be  made, 842 

essential  to  |d6dge, 601 

of  real  property,  when  specifically  enforced, 584 

of  personal  property,  when  specifically  enforced, 584 

DsMANl)  of  thing*  wrongfully  withheld,  when  necessary  or  not, 266 

of  goods  sold,  necessary, 278 
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thing  deposited  mast  be  delivered  on, r 284 

need  not  be  delivered  without, 285 

for  return  of  thing  lent,  when  necessary, 295 

emplo)ree,  other  than  servant,  not  bound  to  deliver  without, 811 

agent  to  deliver  to  third  person  on,  when^ • 373 

upon  guarantor,  when  necessarj, 459 

of  performance  must  be  made  before  sale  of  pledge, 506 

how  waived  b^  pledgor, 507 

of  pajment  of  negotiable  instrument,  when  necessaiy, 534 

how  to  be  made 534 

]>BipoBiT,  defined, .....! ,  288 

voluntary, 283 

involuntary, 1^ 

for  keeping,. ^ 284 

for  exchange, , t .> 284 

obligations  of  depositary  on, , . . . .  284 

See  Dbpobitaby. 

for  Jcee^ng,  obligations  of  partly  to, « 286 

gratuitous,  defined, 288 

involuntary  is, 288 

obligations  of  depositary  on, 288 

for  reward,  called  storage, 288 

degree  of  care  required  on, 289 

rate  of  compensation  on, 289 

how  termUiated, 289 

with  innkeepers,. . , 289 

See  Inkkebpeb. 

of  thing  found, 290 

See  FmDEB. 

for  exchange, 293 

of  money  offered  in  payment  of  debt,  how  made, 213 

PffpoBH^ABT,  defined, 283 

who  bound  to  become, 284 

must  deliver  deposit  on  demand, 284 

not  bound  to  deliver  without  demand, 285 

must  deliver,  where, 285 

must  give  notice  to  depositor  of  adverse  claim,.. 285 

may  exonerate  himself  from  liability  to  third  person  by  giving  notice,  285 

may  deliver  to  joint  owners  in  shares, 286 

entitled  to  indemnity  for  damage  and  expenses, 286 

of  animals,  must  provide  suitably  for  them, 286 

may  not  use  deposit, 287 

liability  of,  during  wrongful  use  of  deposit, 287 

may  sell  deposit,  when, ; 287 

must  give  information  of  cause  of  loss, 287 

duties  and  liabilities  of,  in  respect  to  service, 287 

liability  of,  for  negligence,  how  limited, 287 

gratuitous,  must  use  slight  care, 288 

duties  of,  cease  when, 288 

when  creditor  is,  .   215 
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for  14r©.  detoed,,,*, ; 288 

QittBt  p^^  QHdiDAiT  oaje^ 289 

rights  of^ 280 

when  person  o^l^ri^  thUig  In  perfonnanee  is, 214 

has  insuifkb^Q  .int^re^t, «  408 

lien  of, ............ , 617 

See  .Deposit — Dbfositob — BroiueB. 

DlliPosiTOB,  defined,. . . .  • * » 288 

must  indemnify  depodtAiy,  lor  what, 286 

entitled  to  certain  notice  an4  inCon^^tion  tvxm  dispoAXaifj, • .  287 

may  terminate  deposit  at  any  time, 284,  289 

See  Deposit — Depositabt. 

P9BCENT.    See  Succession. 

Pubtruction  of  written  agreement  extinguishes  it»  when, ,..,..,.  260»  261 

Petbntion  of  person  or  property,  avoids  oontraot,  when, ••• 226 

See  DuKBSS. 

Dvtbimbnt,  defined^ 665 

See  DAMAGES;, 

Deyiation,  in  marine  insurance,  defined, , 482 

when  proper, * 432 

when  improper, , , * 482 

improper,  discharges  insurer, , 482 

carrier  must  not  make, ,* 829,  881 

See  INSUBA17CB. 

DXYISB,  what  may  pass  by, 163 

who  may  take  by, 163 

subject  to  lien,  when, 168 

takes  partial  effect  only,  when, * 168 

when  revoked  by  transfer,  &c 168 

when  does  not  lapse  by  death  of  devisee, : 169 

to  subscribing  witness,  void, » f . .  •  169 

dear,  cannot  be  controlled  by  words  less  dear, # 172 

embraces  property  under  power,  when, 178 

of  all  testator's  real  property,  effect  of, • 174 

of  residue  of  estate,  effect  of, 174 

to  heirs,  relations,  &c.,  effect  of, 174 

to  a  dass,  includes  whom, 176 

▼ests,  when, 176 

how  divested, 177 

conditional,  defined, • 177 

vests,  when, , 177 

to  several  persons,  effect  of, 178 

when  not  to  impair  rights  of  purchaser,  &c., , 180 

spedfic,  title  passes  by, 180 

See  Bequest— Lbqaoy— Will, 

DSTISBB,  liability  of,  for  testator's  debts, 188 

for  mortgage  debt, 492 

DnJOENCE,  defined, 642 

slight,  ordinary,  and  great,  defined,. 642 

slight,  required  of  gratuitous  employee, 808 

88 
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of  canler  of  property, 830 

ordlnaxy,  required  of  employee  for  reward, 900 

of  carrier  of  perionB  without  reward, S28 

of  property  for  reward, 8S0 

of  trustee, '  856 

great,  required  of  employee  for  hieowu  benefit, 809 

of  carrier  of  meesagee  for  reward, 888 

utmost,  required  oi  carrier  by  telegraph, 888 

DiBAFFmiiAKCK  of  contracts.    See  Minor — Rbscissiok. 

DiacHABOBof  trustee,  how  effected, 860 

who  succeeds  after, 861 

of  mortgage,  how  recorded 403 

DiBHONOB  of  negotiable  instrument,  defined, 088 

of  bill  of  exchange  by  refusal  to  accept, 548 

does  not  take  place  till  presented  to  drawee  in  case  of  need,. . .  649 

by  refusal  of  unqualified  acceptance 650 

when  presumed, . . .  -. 536 

acceptance  for  honor  may  be  made  after, 5il!3 

notice  of.    Bee  Notice. 

rights  of  indorsee  of  cheque  with  notice  of^ • 661 

See  AOGKFTANCB— Bill  of  ExCHAI!7GB^Ns»OT£AJ3LB  iNeTRmCBKT^ 

PSBSBBTlfENT. 

DiBBOLunoN  of  corporations, 129 

of  marriage, • 22 

Bee  DiYOBCB. 

of  partnership,  general, 891,  892 

special, , 404 

DiBTRBSs,  taking  unfEiir  advantage  of,  is  undue  influence, 281 

DiBTBiBXTnoN  of  intestate's  property,  how  made, 185,  188 

See  Succession. 

DiTiDEND  upon  stock,  to  whom  payable, 124 

DivoBOE  on  ground  of  nuUity, 19 

where  party  was  under  age, 19 

where  former  husband,  &c.,  was  living, 19 

where  wife  was  abducted, 20 

where  party  was  of  unsound  mind, 20 

where  consent  was  obtained  by  fraud  or  force, 20 

for  physical  incapacity, 20 

when  application  for,  must  be  made 20 

rights  of  children  after, 21 

disposition  of  children  after, 22 

judgment  of,  how  far  condnslye, 22 

on  ground  of  adultery, 22 

when  to  be  granted, 22 

when  to  be  denied, 23 

effect  of,  upon  children, 24 

who  may  marry  after, 24 

on  other  grounds, 24 

to  what  extent  allowed, 24 

between  what  parties, 25 
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for  cruelty,  25 

for  conduct  making  cohabitation  unsafe, 25 

for  abandonment, 25 

not  allowed  to  party  also  guUty, 26 

when  denied,  certain  relief  allowed, 26 

revocation  of, 26 

general  provisions  concemlngi 26 

as  to  residence  of  wife, % 26 

as  to  alimony  and  expenses  of  suit 26 

as  to  disposition  of  children, 27 

as  to  support  of  wife  and  children, 27 

as  to  enforcement  of  orders, 27 

DoNB,  when  thing  not  done  to  be  regarded  as, 683 

DouBLB  insurance, 424 

See  Inbxtrakcb. 

DotTBTFUL  WORDS,  interpretation  of, 142,  171,  172,  250,  251 

DowBB  abolished, 188 

Drawkb  of  bill  of  exchange,  defined 546 

bill  payable  by,  where, 547 

bill  may  be  presented  for  acceptance  to,  when, 548 

presentment  to,  how  made, 548 

bound  by  refosal  of  joint  drawee, 549 

acceptance  by, 550 

See  ACCIEPTAN9B. 

presentment  to,  when  excused, 554 

in  case  of  need, 547 

presentment  to,  when  necessary, 549 

Drawer  of  bill  of  exchange,  defined, 546 

must  execute  it  in  three  parts,  if  desired, 547 

rights  and  obligations  of, 547 

when  exonerated  by  delay  in  presentment, 549 

capacity  of,  admitted  by  acceptance, 552 

signature  of,  admitted  by  acceptance,  when, 552 

acting  fraudulently,  not  entitled  to  notice, 555 

bill  drawn  on  and  accepted  by,  is  promissory  note, 559 

of  cheque,  when  exonerated  by  delay  in  presentment, 560 

Drunkards,  habitual.    See  Persons  of  unsound  mind. 

Duplicate,  revocation  of  either  copy  of  will  in,  revokes  the  other, 167 

alteration,  &c.,  of  one  copy  of  contract  in,  does  not  afibct  the  other,. .  262 

Duress,  defined, 226 

will  procured  by,  may  be  denied  probate, 163 

contract  procured  by,  voidable, 225,  226,  257 

Earliest  right  preferred , 632 

Earnings  of  child,  who  is  entitled  to, 81,  82 

may  be  relinquished  to  him, 34 

may  be  paid  to  him,  when, 85 

Easement,  defined, 74 

by  whom  gran  table, 76 

by  whom  held, 76 

extent  of,  how  determined, 77 
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partition  of  burden  o( , 77 

who  may  nae, « 77 

who  loajr  enforce, 77 

does  not  pxevent  owner  of  land  from  Btdng  for  powoartcm, 77 

how  eztingoiBhed • 78 

paasee  with  pn^iertf  to  which  it  Is  inddent, .-. .« ,  146 

See  SKUvmiJ>B. 

Ekfloyke,  defined, 806 

entitled  to  indemnification,  when, 307,  d06 

when  not, 307 

gratuitoos,  obligations  of, 308 

with  power  of  attorney,  most  act 800 

for  reward,  obligations  of, 309 

for  his  own  benefit,  obligations  of, 309 

cannot  be  bound  for  more  than  two  years, 309 

must  obey  employer, 309 

most  serve  according  to  usage, 310 

must  Qse  ree8(mable  skill,. . .  .> 310 

whatever  skill  he  has 811 

all  acquired  by,  by  virtue  of  employment,  belongs  to  employer, 311 

must  give  accounts, 311 

not  bound  to  deliver  without  demand, 311 

must  give  preference  to  employer's  business 313 

to  several  employer^  in  order, 312 

how  fiir  liable  for  substitute,.  .« 31d 

surviving,  when  to  act, 313 

discharged  by  notice  of  death,  &c.,  of  employer, 318 

when  to  continue  service  after  employer's  death,  Ac, 818 

entitled  to  compensation  from  employer's  successor,  when, 813 

may  quit  service,  when  and  how, , 814 

may  be  discharged  for  fiuilt, 314 

compensation  of,  when  dismissed  for  cause, 315 

quitting  for  cause, 815 

See  Emfloticbnt  -^  Emfloter — Agbnt — Factor — BCatb — Sea. 
MAN  — 8HIP1CA8TER— Ship's  Makaoeb. 

Bmfloter,  defined, 806 

must  indemnify  employee  for  necessary  expenses,  &c., 307 

for  loss  caused  by  his  negligence, 308 

when  not  bound  to  indemnify  employee, . .  307 

cannot  enforce  contract  of  service  beyond  two  years, 309 

directions  of,  must  be  obeyed,. 309 

entitled  to  all  acquired  by  employee  in  course  of  service. 311 

accounts, 311 

employment  terminated  by  death  or  incapacity  of,  when, 313 

^  may  be  terminated  by,  wh^i, '....' 314 

See  EicFLOYicENT — Ehfloteb — Master— Pbikcipal. 

Emplotmekt,  defined, 306 

obligations  of  employer  under, 807 

See  Emfloteb 
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ebligatioiw  of  employee  under, • 808 

See  EhfFLOTBB. 

tennination  of, 818 

when  semee  mturt  be  oontiiniied  after, 818 

BiAj  be  terminated  hy  dther  partjr,  when, 814 

hj  employer,  when,  814 

7  employee,  when,  814 

right  of  employee  to  compensation  after  termination  of, 815 

contract  for  personal,  not  spedflcally  enforced,  589 

See  Ageztts — FAcrow^r-  M abtkb — Sbbtant — Ssambn — Ship- 

KAflTBB— Ship's  Makagbr. 

Ensmt,  pnblic,  performance  excused  when  prevented  by, dl5 

Innkeeper  not  liable  for  act  ot 389 

carrier  not  liable  for  act  of, 848 

cannot  be  insured, 407 

"EsncKinssT  of  wife,  child  or  servant  forbidden, 12 

Equal  rights  not  interfered  with, 681 

EscHXAT,  when  property  passes  by, 198 

Ebgbow,  delivery  of  grant  in, 140 

cannot  be  made  to  grantee, 140 

Ebtatm  in  real  property 67 

See  Rhal  Pbofbett— Bbbcaikdee — Rxyebbion. 

Eyidbncb  of  witness-  privileged, 11 

ot^  marriage,  oertifteate  is  presumptive, 18 

of  age  of  apprentice,  statement  in  indenture  Is  pneumptive, 46 

of  delivery  of  grant,  date  i»  presumptive, 140 

of  oral  declarationanot  admissible  to  explain  wiU, 171,  176 

of  ownership  may  be  required  by  finder, 291 

of  publication,  affidavit  of  printer,  &c:,  when,. . .  .• 896,  899 

of  registry  of  fictitious  name,  certified  copy, 896 

of  loB»  to  be  given  to  insurer, 4&B 

certified  copy  of  mortgage  is 498 

ExACTioif ,  unlawful,  property  obtained  bjr,  must  be  restored, 264 

EzcHAKGS,  defined, ^ 282 

contract  of,  when  to  be  in  writing,  &c., 282 

rights  and  obligations  of  parties  to, 282 

of  money,  warranty  upon, 283 

title  passes  by,  when, 149 

deposit  for,  defined, 284 

regulated 298 

factor  has  not  authority  to, 877 

computation  of,  upon  dishonor  of  foreign  bills, 858,  559 

EjtBCUTSD  or  executory,  contract  may  be, 258 

consideration  of  contract  may  be, 240 

contract  defined, ^ . . .  258 

transfer  is, 189 

BxBCfUTOR,  who  entitled  to  letters  as,  though  not  named, 182 

cannot  have  power  to  appoint  executor, 182 

has  no  power  until  he  has  qualified, 182 

executor  of,  has  no  power  as  such, 182 
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BSBCUTOBT  contract,  defined, 253 

consideration  maj  be, 240 

need  not  be  specified  in  contract, 2il 

bow  ascertained, 241 

EzEMFLABY  DAUA0B8,  minors,  lunatics,  &c.,  not  liable  in, 6 

in  wbat  cases  allowed, 567 

See  Damaobs. 

ExoNSBATiON  of  guarantor, 480 

See  GuARAiTTOB — GuAAAinr. 

of  surety, 460 

SeeSTTBBTY. 

EzFBCTATiON,  failure  o(  represented,  does  not  avoid  insurance, 429 

ExFBESS  contract  defined, 243 

Extension  of  time  for  payment  by  new  obligation, 220 

Extinction  of  obligations, 205 

See  Obligation. 

of  contracts, 257 

See  Contract. 

Fact,  mistake  of,  defined, 288 

See  MiSTAKB. 

Factor,  defined, 818,  877 

must  obey  instructions, 818 

may  sell  on  credit, 819 

guarantying  sales,  liability  of, 819 

cannot  refuse  to  guaranty,  when, 819 

authority  of,  actual, 877 

ostensible, 877 

guaranty  by,  need  not  be  in  writing, 452 

lleno^ 517 

See  AoENGT — Aosnt — Emflotmsnt. 

Fare  of  passenger  may  be  demanded  at  any  time, 842 

passenger  may  be  ejected  for  non-payment  of, .' 842 

ejection  forfeits  right  to, 842 

Father.    See  Parent  and  Child. 

Feoffment,  conveyance  by,  abolished, 146 

Ferrt  companies  may  be  formed, 119 

See  Corporations* 

Feudal  tentiebs,  incidents  of,  abolished, 481 

FiCTTETOUB  name,  business  not  to  be  transacted  in, 895 

exception  in  favor  of  foreign  firm,  805 

person,  effect  of  instrument  payable  to, • 627 

Filed,  notice  of  change  in  firm  using  fictitious  name  to  be, 895,  896 

certificate  of  formation  of  special  partnership  to  be, 898 

of  renewal  of  same  to  be, 899 

of  change  in  same  to  be, 408 

tranjcript  of  record  concerning  special  partnership  to  be, 898 

affidavit  of  payment  of  capital  of  same  to  be, 898 

of  publication  concerning  special  partnership  to  be, 899,  404 

niortgage  of  personal  property  to  be, •. 494 

how  and  where  to  be 405 
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of  canal  boat,  &c.,  where  to  be, 496 

of  ship,  where  to  be, 408 

when  not  deemed  defectivelj, 498 

FnJHO  mortgage  of  personal  property,  neoessarj, 494 

operates  as  notice, 495 

mode  of, 495 

renewal  of,  necessary,.. 495 

duties  of  officers  in  respect  to, 496 

of  canal  boat,  &c.,  mode  of, 496 

FzKDEB  not  bound  to  take  charge  of  thing, 291 

taking  charge,  is  depositary  for  hire, 291 

must  give  notice  to  owner, 291 

may  require  proof  of  title, 291 

entitled  to  compensation, 291 

may  excMkevate  himself  by  storing  thing, 291 

may  sell  thing  found,  when  and  how, 292 

owner  may  exonerate  himself  from  claims  of,  how, 292 

absolutely  entitled  to  thing  purposely  thrown  away, 292 

Flzn>iNG,  rights  and  obligations  created  by, 291 

See  FiNDEB. 

FnuB,  involuntary  deposit  may  be  made  in  case  of, 284 

FiSEiKG,  light  of,  may  be  held  as  easement, 74 

as  servitude, 76 

FornTRBB,  definition  of, 54 

who  entitled  to, .• 1 84 

FoBBSABAHCB  of  money,  interest  for, 297 

See  Intsrest. 

Forbid,  he  who  does  not,  deemed  to  bid,  when, 680 

FoBCB,  divorce  from  marriage  obtained  by,    20,    21 

SeeDuBBSs. 

FoBCiBLB  dispossession,  damages  for, 679 

FoBBCLosuBB  of  mortgage,  how  regulated, 490,  494 

of  pledge,  how  regulated, 508 

See  MoBTOAOB — Plbdob. 

FoBBiGlf  BtLLB  of  exchange, 555 

See  Bill  of  bzchahgb. 

FoBEiON  ooBFOBATioir,  powers  and  liabilities  of, 128 

See  CORFOBATION. 

FoBFBiTUKB,  agreement  for,  when  void, 479 

relief  to  be  given  against, 564 

not  specifically  enforced, 588 

FOBGBTFULJTB80  avoids  oontntct,  when, 283 

SeeMiSTAXB. 

FOBM  of  notice  of  dishonor, 689 

of  grant  of  real  property, 146 

of  policy  of  insurance, 649 

of  usual  covenants, 269 

regarded  lees  than  substance, 688 

FoBXAL  parts  of  contract  inferior  to  original  parts^ . . . . , 250 
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Fbaud,  divoioe  on  acoonnt  of, • 20,    21 

instroments  in  ezeention  of  power,  how  affected  hj, 101 

will  procured  bj,  may  be  denied  pzobate, 163 

in  obtaining  contract,  defined, 228 

actnal  or  constroctiye, : 228 

actnal,  defined, 228 

oonstmctiye,  defined, « 230 

a  question  of  fact,  when, 231,  606 

contract  prevented  from  being  put  in  writing  bj,  may  be  euSaneH,  when,  242 

error  in  contract  canaed  by,  to  be  corrected, 216 

contract  exempting  from  reeponaibility  for,  void, * 254 

eonsent  obtained  by,  may  be  rescinded^ 257 

certain  agreement  does  not  take  away  right  to  rescind  for,. 258 

thing  gained  by,  held  in  trust,  , «.....• 340 

certain  transactions  of  trustee  deemed, 852 

agent  cannot  have  authority  to  commit^ 864 

interest  may  be  given  in  case  of, « 566 

exemplary  damages  may  be  given  in  case  of, 567 

'^RAXJDTJLBST  instrument,  when  void  against  parchasers,  ftc, 158 

when  not, 160 

when  void  against  creditors,  &a, 604 

may  be  valid  in  favor  of  purchaser,  &&, 606 

can  be  avoided  by  Judgment  creditor  only, 606 

intent,  a  question  of  fact, 606 

omission  to  communicate  certain  facts,  avoids  insurance 412 

representation  avoids  marine  insurance, 428 

breach  of  duty,  no  relief  against  forfeiture  incurred  by, 564 

dispossession  disregarded,  when,  . .  • 630 

Fbbb,  consent  to  marriage  most  be, 20 

to  contract  must  be, 224 

may  be  rescinded  if  not, 225 

F&SiGflt,  defined 330 

whose  directions  govern  delivery  o^ 331 

must  not  be  stowed  on  deck,  without  leave  of  con^gnor, 331 

where  to  be  delivered, ^ 331 

notice  of  a)rtivdl  of*,  when  necessaiy', 332 

may  be  stored  by  carrier,  wh^n, 332 

bill  of  hidhig  for, 333 

f^^htage  for,  payable  when, 334 

by  whom, 884,  839 

apportionment  ofj  /.«.  ^ .- 385 

may  be  saciifieed/  when,.-. ,, 336 

See  Atbraob  -^  BibL  of  Laj>ino  -^  Gas/So  >-€AitltUL0S^^€Saauttm  -^ 

Fbkghtagb,  defined,. 880 

when  payable, 884 

consignor,  when  liable  for, 884 

consignee,  when  liable  for, « 885 

not  chargeable  on  increase  of  freight, ...» 835 

apportionment  of,  by  conttact^ 889 
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bj  operation  of  law, 885 

aocoiding  to  distance, '. 886 

extra,  when  not  allowed, 885 

lien  for, 886 

ship's  manager  cannot  give  up, 881 

how  valued  on  general  average, 887 

meaning  of,  in  insurance,  defined, 426 

who  has  insurable  interest  in, 426,  427 

hTpothecation  of,  by  bottomry, 510,  511* 

Funds,  order  of  resort  to  different, 481,  604 

FuTUBB  X8TATB8.in  real  property,  what  allowed, 69^78 

how  designated 70 

See  Real  Profbrtt — Rbhaikder— Bbyebsioh. 

FuTUBB  ISTBREST,  defined, 58 

how  passes, 60 

none  except  those  herein  defined, 60 

suspending  alienation,  void, 62 

how  defeated, 65 

contingent  on  death  without  issue,  &c.,  takes  effect  when, 142 

lien  upon, 478 

See  Pbopbbtt. 

Fdtubb  liabilities  may  be  secured  by  lien, 478 

Gamb,  right  of  taldng,  may  be  held  as  easement, 74 

See  Easement. 

CUs-LiGHT  COMPANIES  may  be  formed, 120 

See  COBFORATIONS. 

General  intent  superior  to  particular  clauses 250 

words  inconsistent  with,  when  to  be  rejected, 251 

ter^is  subordiQate  to  specific  terms, 867 

authority,  what  is  not  included  ini 867 

expressions  qualified  by  particular  ones, 685 

General  AVERAaE,  defined, 887 

how  calculated, 887 

cargo  on  deck,  when  entitled  to  benefit  of, 887 

insurer  liable  for, , 485,  442 

See  Average*^ Carrier-- Insurance. 

Gut,,  defined « « 150 

haw  to  be.made, 150 

ordinaiy,  not  revocable, 150 

inview  of  death,  defined, 151 

when  gift  presumed  to  be, 151 

may  be  revoked, 151 

when  deemed  revoked, 151 

effect  of  will  upon, 151 

to  be  treated  as  legacy,  when, 151 

.  certain  words  in  a  will,  when  words  of, 175 

effect  of  words  of.  in  a  will 174 

deemed  an  ademption  of  legacy,  when, 178 

Good,'  effect  of  guaranty  that  debt  is 456 

89 
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Good  faith,  defined, 642 

offer  of  performance  mnsfbe  made  in, 212 

highest  required  of  trustee, 850 

of  partner, 884 

principal  bound  hy  ostensible  authority  only  to  persons  acting  in,. . .  870 

agent  not  bound  by  act  believed  in,  to  be  within  authority, 872 

must  be  indemnified  for  advance  made  in,  when 378 

partner  not  bound  by  act  not  in,  except  to  persons  acting  in, 880 

See  Fraud — Incumbrancer — Purchaser — Indorsement — Nbqo- 

TiABLB  Instrument — Trustee. 

Good  will  of  business,  defined, 182 

is  property, 53,  132 

seller  of,  may  agree  not  to  carry  on  same  business  in  the  county, ....  256 

implied  warranty  on  sale  of, 279 

partner  may  not  dispose  of, 887 

Grace,  days  of, 548 

Grant,  defined » 140 

takes  effect  from  delivery, 140 

when  presumed  to  have  been  delivered, 140 

delivery  of,  in  escrow, > 140 

cannot  be  made  to  grantee, 140 

when  constructively  delivered 141 

voluntary,  when  takes  effect, 141 

interpretation  of, 141 

of  limitation  in, 142 

by  aid  of  recitals 142 

against  grantor 1^ 

of  irreconcilable  clauses  in, 142 

of  "heirs,"  "issue,"  &c.,  in, '. 142 

words  of  inheritance,  &c.,  not  necessary  in, 142 

of  power,  how  made, 95 

of  life  estate  passes  power  of  owner  to  make  leases, . . . '. 103 

of  corporate  power  subject  to  repeal, 117 

must  be  accepted, 118 

acceptance  of,  how  proved, 118 

necessary  incidents  implied  in, 631 

of  real  property  must  be  sealed, 144 

should  be  acknowledged  or  attested 144 

form  of, 145 

by  married  woman  must  be  acknowledged, 146 

what  easements  pass  by, 146 

no  covenants  implied  in, 147 

against  whom  conclusive, 147 

purporting  to  convey  greater  estate  than  grantor  had,  void  only 

as  to  excess 147 

passes  grantor's  title  to  highway  in  front, 148 

valid  without  attornment  of  tenant, 148 

may  be  recorded, 152 

void  against  subsequent  purchaser,  &c.,  unless  recorded, 158 

See  Record  of  Instruments. 
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intended  to  defirand  porchasen,  &a,  void  againBt  them, 159 

adverselj  poaseesed,  yoid,  . . , 161 

redeliyerj  of,  doea  not  revest  title,. ...:.... 141 

intended  as  mortgage,  must  be  so  recorded, 492 

See  Tranbfeb. 

Gbantor  maj  reserve  power, 96 

of  power,  defined, 94 

who  may  be, 95 

directions  of,  how  fieir  binding, 98 

reserving  absolute  power  of  revocation,  deemed  owner, 102 

Qbatuitous  deposit,  defined  and  regulated, 288 

See  Deposit. 

Grbateb,  the^  contains  the  less, 686 

QuABAiTTKB  must  give  notice  of  acceptance  of  offer  to  guaranty, 455 

when  guarantor  liable  to, 459 

certain  dealings  of,  with  principal,  exonerate  guarantor, 461 

guarantor  not  exonerated  by  voidable  promise  of, 465 

by  delay  of, 466 

with  indemnity,  not  exonerated  by  dealings  of,  with  principal,      466 

partially  exonerated  by  partial  payment  to, 465 

See  Cbeditob — Guarantor — Guaranty — Surbtt. 

Guarantor  may  become  such  without  consent  of  principal 449 

must  sign  guaranty 450 

notice  to,  of  acceptance  of  guaranty,  when  necessary, 455 

of  performance  liable  without  notice, 459 

of  conditional  obligation,  liability  of, 459 

not  liable  for  more  than  principal, .' 459 

on  unlawful  contract  of  principal, 459 

liable  notwithstanding  i)er8onal  disability  of  principal, 459 

may  revoke  continuing  guaranty,  when, 460 

exonerated  by  certain  acts  of  creditor, ^1 

liability  of,  not  restored  by  rescission,  when, 461 

reduced  in  same  degree  as  that  of  principal, *    461 

not  exonerated  by  delay, 462 

by  dealings  with  debtor,  if  indemnified, 466 

^                    by  discharge  of  debtor  by  law, 466 

surety  has  all  rights  of, 470 

exonerated  in  like  manner  with, 469 

indorser  has  rights  of, 581 

See  Guaranty— Surety. 

Guaranty,  defined,. 449 

knowledge  of  principal  not  necessary  to, 449 

how  created, 450 

consideration,  when  necessary  to, 450 

need  not  be  expressed  in, 450 

must  be  in  writing, 450 

when  promise  to  answer  for  another  not  deemed, 451 

when  acceptance  necessary  to  validity  of, 455 

interpretation  of, 456 

of  incomplete  contract 456 
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tliat  obligation  is  good  or  collectible, 456 

that  obligation  is  good,  not  discharged  by  harmless  omission  to  sue,.  457 

when  broken  byprincipal  leaving  the  state, 458 

when  deemed  imconditional 458 

mny  be  enforced  without  defmand  or  notice,  when, 459 

of  conditional  obligation,  effect  of, ». . .  459 

continuing,  defined, 460 

may  be  revoked,  when, 460 

letter  of  credit,  when  deemed, '. 474 

party  to,  liability  of,  not  greater  than  prindpal's, 459 

where  principal  contract  v(nd, 459 

not  restored  by  rescission  of  agreement  exonerating,. . .  465 

reduced  by  partial  satisfaction  of  principal  obligation,. .  465 

exonerated  by  certain  dealings  with  principal, 461 

not  exonerated  by  void  promise,  &c., 465 

by  mere  delay, 466 

by  releato  of  principal,  when, 466 

by  legal  dischargeof  principal, 466 

See  Lbttbb  op  credit— Sukety. 

GuABDtAN  and  ward,  relations  of, 89 

•  definition  of, d9 

general,  what, 89 

special,  what, 40 

of  the  person,  by  whom  appointed, 40 

of  property,  by  whom  appointed, 40 

who  has  control  over, 40 

rules  for  appointment  of, * 41 

powCTS  of, ' 41 

of  property,  duties  of,  42 

relation  of,  confidential, 42 

may  be  controlled  by  ^»urt, \ 42 

power  of  joint,  continues  to  survivor, 42 

*     for  what  causes  may  be  removed, 42 

X>ower  of,  how  superseded, 43 

settlement  of  accounts  of, ; 43 

when  entitled  to  discharge, 4/i 

appointment  of,  by  court,  supersedes  parent, '    83 

may  consent  to  apprenticeship  of  ward,  when, 45 

may  defend  ward  by  force,. 12 

necessary  to  legal  proreodings  by  minor, 6 

Guest,  innkeeper's  liability  for  baggage  of,  defined  vnd  regulated, 289 

Habitual  drunkards.    See  Persons  of  unsoxtnd  hind. 

Half-blood,  i:elatives  of,  succeed  to  property, 191 

Harm,  right  of  protection  from, 9 

Bee  Damages. 

Heirs,  the  word,  not  necessary  to  pass  a  fee, ) 142«  173 

death  without,  meaning  of, 142 

Hire,  deposit  for, 288 

apportionment  of, ; 801 

See  STORAaE — Defositart — Hnmm. 


INDiX.  709 

HnusB,  products  of  thing  hired  belong  to, 800 

must  use  ordinary  care, ^ 800 

must  repair  ix^uriee  caused  bj  his  negligence, 301 

must  not  use  thing  for  purpose  not  agreed, »..  801 

maj  terminate  hiring,  when, - 801 

must  pay  ratable  proportion  of  hire,  when, 30i 

of  real  property  may  repair  at  expense  of  lessor,  when, oOu 

continued  possession  of,  renews  lease,  when, 803 

must  give  notice  of  proceedings  to  recover  land, 804 

of  part  of  room  entitled  to  the  whole, 804 

of  personal  property  must  bear  ordinary  expen8e8> 805 

may  repair,  &c.,  at  expense  of  letter,  when, 805 

must  return  property,  where, 306 

HiBiNO  in  general,  defined, 800 

hirer  entitled  to  product  of  thing,  during, 800 

covenant  for  quiet  possession  implied  in, 800 

obligations  of  parties  to, • 800,  801 

when  letter  may  terminate, 801 

when  hirer  may  terminate, 801 

■  terminates,  when, 801 

by  incapacity  or  death  of  party,  when, 302 

apportionment  of  hire  of, 302 

of  real  property,  lightB  and  obligations  of  |)arties  to, 802,  303 

term  of,  when  no  limit  fixed, 303 

when  presumed  to  be  renewed, •  •  303 

Dotice,  when  necessary  to  terminate, 804 

rent  under,  when  payable, 804 

in  subdivisions  of  rooms  forbidden, 304 

See  Landlobd— Tenant. 

of  personal  property,  rights  and  obligations  of  parties  to 805,  806 

HoLDEB  of  negotiable  instrument  may  make  indorsement  special,  how,  ....  629 

presentment  must  be  made  by, 584,  549 

must  surrender  same  on  payment,  when, '  587 

must  give  receipt,  when, 537 

must  indemnify  payer,  when 587 

must  give  proof  of  loss,  when 537 

notice  of  dishonor  to  be  given  by, 538 

how  given  by,  when  agent  only, 542 

certain  information  to,  excuses  presentment,  &c., 544 

payment  to,  when  sufficient, 545 

of  bill  of  exchange  may  treat  it  as  dishonored,  when, 550 

may  receive  qualified  acceptance,  when, 550 

not  bound  to  receive  acceptance  for  honor 553 

must  receive  payment  for  honor, 553 

must  give  notice  of  dishonor  notwithstanding  acceptance  for 

honor, 558 

for  value  entitled  to  certain  damages, 557 

See  Bill  op  Exchange — Negotiable  Instrument. 

Holding  over  real  property,  damages  for, 576,  578 

Holidays,  defined, 644 
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cortain  acts  need  not  be  done  on, '. 644 

HoNOB,  acceptor  for, 653 

See  AcciBPTANCB. 

HoBTicuLTURAL  corporations  may  be  formed, * 119 

Hotel  oohpanibs  maj  be  formed, :  120 

HoTELKBKPBB.    See  Inkkbbper. 

Husband  is  bead  of  tbe  family, 28 

must  support  bimself  and  wife, ,  28 

liable  for  necessaries  furnisbed  wife, .- 29 

not  liable  for  debts  of  wife  abandoning  bim, 80 

not  bound  to  maintain  wife's  cbildren, 1 34 

abduction  of,  forbidden, ; 12 

consent  of,  not  necessary  to  wife's  execution  of  power, 97 

diTorced  for  &ult,  cannot  succeed  to  wife's  estate, 192 

takes  property  of  wife  by  succession,  wben, 185,  187 

contract  obtained  from  wife  by  duress  of,  voidable, 226 

by  menace  of,  voidable, 227 

HnsBAin)  AND  WIFE,  rigbts  and  duties  of, 28 

have  no  interest  in  each  other's  property, 28 

may  enter  into  contract  with  each  other, 28 

cannot  alter  their  relations,'. 29 

may  agree  to  separate, 29 

may  hold  property  together, 29 

not  answerable  for  each  other's  acts, 29 

duress  of  either,  avoids  contract  of  the  other,  when, 226 

menace  of  injury  to  either,  avoids  contract  of  the  other,  when 227 

Hypothecation.     See  Lien  —  Mobtgaob — Pledge — Bottomby — Re- 
spondentia. 

Identification  of  parties  to  contract  must  be  poesible, 224 

Idiocy,  divorce  on  account  of,  upon  whose  application, 20 

See  DnroBCE, 

Idiot.    See  Pebsons  op  unsound  mind. 

Idle  act  not  required  or  done  by  law, 694 

Ignobance  avoids  contract,  when, 233 

See  Mistake. 

Illegitimacy.    See  Child — Pabbnt  and  child — Adoption. 

Illegitimate  child,  mother  of,  takes  property  of,  by  succession, 192 

takes  property  of  its  mother  by  succession,  when, 193 

cannot  otherwise  succeed, 192 

Implied  contract,  defined, 243 

Impossibility,  defined, 237 

of  performance,  when  an  excuse  for  non-performance, 215 

avoids  contract,  when, 287 

of  ascertaining  object  of  contract  avoids  it, 237 

consideration  of  contract  avoids  it, 241 

not  required  by  law, 634 

Impossible,  defined, 237 

condition,  void, 200 

Impbisonment  for  life  dissolves  marriage, 22 

effect  of  upon  marriage,  not  removed  by  pardon, 15 
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IicPBiBONMBNT,  unlawful  Of  fraudulent,  avoids  contract, 226 

Incafacitt  of  minor  to  contract, 4,  5 

of  person  of  unsound  mind  to  contract, 5,  ft 

of  party  terminates  hiring,  when, « 802 

emploTment,  when, 813 

agency,  when, 875 

of  trustee,  ground  for  discharge, 860 

of  partner,  ground  for  dissolution, 892 

Ikcest,  definition  of, 14 

iNdDBNT  passes  bj  transfer  of  principal, 148,  638 

principal  does  not  pass  by  transfer  of, 148, 688 

Income,  definition  of, 66 

disposition  of,  by  what  rules  governed, 68 

accumulation  of,  in  what  cases  allowed, 68 

certain  directions  for,  void, 63,  64 

allowances  out  of, 64 

undisposed  of,  who  entitled  to, . . . .- 64 

INCORFORATION.     See  Ck)RP0RATI0N. 

Incrsasb  of  property  lent  belongs  to  lender,. . . . , 294 

hired  belongs  to  hirer, 800 

pledged  is  pledged  therewith, 601 

Incumbrance  upon  property.    See  Lien. 

Incumbrancer,  within  meaning  of  recording  act  defined, 158 

record  of  conveyance,  notice  to  subsequent, 158 

record  of  mortgage  operates  as  notice  to  subsequent, 492 

filing  of  mortgage  operate  as  notice  to  subsequent, 495 

for  value,  instrument  intended  to  defraud  void  against, 159 

exception  in  case  of  notice  to, 160 

grant  by  person  having  power  of  revocation  operates  bs  revo- 
cation in  favor  o^  when, 160 

in  good  faith,  unrecorded  conveyance  of  real  property  void 

against, 158 

title  of,  not  impaired  by  certain  provisions, •  •  160,  605 

mortgage  not  lien  against  subsequent, 489 

lien  of  seller  or  buyer  not  valid  against  subsequent, ....  516 
mortgage  of  personal  property  void  against  subsequent, 

unless  filed, 494 

obligation  respecting  real  property  not  enforced  against 

subsequent, 594 

certain  transfers  void  against, 605 

without  notice,  not  prejudiced  by  implied  or  resulting  trust,  . .  87 

certain  trusts  void  against, 91 

conditional  transfer  absolute  in  favor  of,  when, 487 

in  good  faith,  lien  void  against,  when 484 

Incumbrances,  covenant  against,  form  of, 269 

damages  for  breach  of, 570 

Indemnity,  defined, 445 

for  future  wrongful  act,  void, 445 

for  past  wrongful  act,  valid, '. 446 

extends  to  acts  of  agent,  as  well  as  principal. .  446 
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to  seyerai  appHes  to  each, 440 

creates  joint  liability  with  peraon  indemnified, 446 

interpretation  of, 446 

when  person  giving  has  rights  of  snretj, ; 448 

in  legal  proceedings,  caUed  bail, 448 

by  what  roles  goTemed, 448 

carrier  may  require,  when, .- 834 

insurance  a  contract  o^  .- 406,  408 

guarantor  indemnified  liable  to  extent  of, 466 

party  paying  negotiable  instrument  entitled  to,  when, 587 

IhUbhtubb  of  apprenticeship, 45 

See  Affrbnticeship. 

l2n)iAN  LANDS,  restraints  upon  alienation  of^ 7 

Indians,  rights  and  duties  of, < 7 

land  of,  not  alienable, 7 

marriages  between, 15 

iNDOBaEB,  indorsement  specifying,  called  special, 5^ 

rights  o^ , 631 

in  good  faith  for  consideration,  rights  of, 6Sd 

in  due  course,  defined, 533 

rights  of, 588 

may  enforce  negotiable  instrument  though  paid, 546 

of  cheque,  rights  o( 560 

See  Nbootiablb  Inbtbuhent. 

Indobsqmsnt  of  negotiable  instrument, 528 

defined,   528 

how  to  be  made,  « . . .  520 

may  be  made  on  separate  paper,  when, 529 

general,  defined, 5^ 

how  made  special^ » « 520 

special,  defined, 520 

how  may  destroy  negotiability, 520 

implied  warranty  of, 530 

before  delivery  to  payee,  effect  of, 530 

without  recourse,  effect  of, 531 

gives  privity  to  contract 531 

party  making,  has  rights  of  guarantor, '  531 

for  accommodation,  rights  of  party  making, 531 

without  consideration,  when  binding, 533 

in  due  course,  defined, 532 

'     rights  conferred  by^ 633 

of  instrument  blank, 533 

of  bill  of  lading,  effect  of, 338 

See  Bill  of  Lading — Nbootiablb  Instbumbnt. 

Indobsbr,  defined, ; ' 528 

implied  warranty  of, 530 

before  delivery  to  payee,  liable  to  him, 580 

haJB  rights  of  guarantor, 531 

of  surety,  when ; 531 

without  recourse,  how  far  liable     531 
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without  consideration,  to  whom  liable^ 582 

of  bill  of  exchange,  when  exonerated  hy  dela^  in  presentment, 540 

of  cheque,  when  exonerated  bj  d^lay  in  presentment, 560 

signature  of,  is  not  admitted  by  aoceptenoe, 652 

See  Negotiable  IiiSTBUMBNT. 
IsvAJsrr.     See  Child — Minor — Parent  and  Chilix— Guardian  and 

Ward — Affrenticb. 

Intlitencb,  undue,  trustee  may  not  use,  when, 851,  852 

See  UNDtns  intlubncb. 

Information  to  be  given  on  insurance, 410 

See  CJoNCEALBCBNT— Insurance. 

Injunction,  preventive  relief  by, 600 

provisional,  how  regulated, 600 

final,  may  be  granted,  when, 600 

cannot  be  granted,  when, 600 

Injury,  right  of  protection  firom, 9 

right  to  use  force  to  defend  from, 12 

threat  of.    See  Menace. 

contract  for  exemption  from  liability  for,  void, 254 

obligation  to  abstain  from, 268 

to  personal  property,  damages  for, 576 

to  animals,  damages  for, 578 

•    to  timber,  damages  for, 579 

personal,  not  to  be  restrained  by  injunction, 601 

Innxeefer,  liability  of, 289 

how  exempted  from  liability  by  notice,  &c., 290 

Insane  persons.    See  Persons  of  Unsound  Mind. 

Insanity,  divorce  on  account  of,  upon  whose  application, 21 

proposal  of  contract  revoked  by, 286 

Insolvency,  justifying  stoppage  in  transit,  defined, 521 

within  provisions  concerning  assignments,  defined, 606 

Insolvent  special  partnership,  claims  of  special  partner  on,  subordinate,. .  400 

may  not  give  preferences  among  creditors, 401 

who  is,  for  purposes  of  stoppage  in  transit, 521 

Instrument,  revision  of, 594 

rescission  of,.... 596 

cancellation  of, 598 

See  Cancellation  —  Rescission — Revision. 

Insult,  right  of  protection  from, 9 

Insurable  interest,  in  general,  defined, 408 

may  consist  in  what, 408 

carrier  or  depositary  has, 408 

mere  contingency  or  expectancy  is  not, 406 

measure  of, 406 

essential  to  validity  of  insurance, 408 

must  exist  at  what  time, 409 

effect  of  transfer  of, 409 

after  loss, .'. 409 

i                                        in  one  of  several  things, ., 409 

between  joint  owners,  &c.,. 109 

90 
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effect  of  change  of,  by  death, 409 

in  marine  inBuiance, 426 

of  owner  of  ship, 426 

covered  by  bottomry  bond, 426 

in  freightage, 426 

nnder  charter  party, 4 427 

in  profits, 427 

of  charterer, 1 427 

in  life  or  health  insurance,  who  has, . . .% 444 

IKBUBA.NCB  in  general, ; 405 

defined, 405 

what  may  be  subject  to, 406 

usual  kinds  of, 406 

parties  to,  defined, 406 

who  may  be, 407 

by  mortgagor  in  favor  of  mortgagee,  effect  of, 407 

what  interest  may  be  protected  by, 408 

See  Insukablb  intsrest. 

void  if  insured  has  no  interest, <. . . .  408 

change  of  interest  suspends, 409 

after  loss  does  not  suspend, 409 

in  thing  separately  insured  does  not  suspend,  as  to  other  things,  409 

by  succession  does  not  avoid, .....'. 409 

from  one  joint  owner,  &c.,  to  another,  does  not  avoid, 409 

concealment  in,  defined, 410 

ground  for  rescission, 410 

what  must  be  commimicated  in, 410 

what  need  not  be  communicated  in, 411 

what  is  deemed  material  in, 412 

what  parties  to,  are  bound  to  know, 412 

right  to  information  in,  how  waived, 412 

what  intbrmation  not  necessary  to, 412 

fraudulent  concealment  of  facts  concerning  warranty,  avoids, 412 

representation  in,  oral  or  written, 412 

when  made, 413 

how  interpreted, ; 418 

when  deemed  a  promise, 413 

how  affects  policy, 413 

may  be  withdrawn,  when 418 

refers  to  what  time, 413 

upon  belief, 413 

when  deemed  false 418 

false,  ground  for  rescission, 414 

materiality  of,  how  determined, ; . .  414 

policy  of,  defined, 415 

must  specify  what 415 

whose  interest  covered  by, 415 

in  favor  of  agent,  &c.,  how  expressed, . , 415 

•    of  partner,  &c.,  how  expressed, 416 

general  description  in.  t^  wVioiq  |^nTviiA«v«i.-»              ^^ 
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ma^  be  framed  for  benefit  of  sacceaslTe  ownon, 416 

not  transferred  by  transfer  of  thing  insured, 416 

open,  defined, 416 

valued,  defined, 417 

running,  defined, 417 

ctffect  of  receipt  in 417 

agreement  not  to  transfer  claim  under,  Yoid, 417 

warranty  in,  defined, 418 

express,  mupt  be  in  policy, 418 

defined, 418 

may  relate  to  past,  present  or  future, 418 

as  to  future,  defined, 418 

performance  of,  when  excused, 418 

breach  of  material,  ground  for  rescission, 419 

of  immaterial,  does  not  avoid, 419 

without  fraud,  eflTect  of, 119 

premium  of,  when  earned, ! 419 

return  of,  when  due 419,  420 

when  not  due, 420 

in  case  of  over  insurance, 420 

contribution  to, , 420,  421 

perils,  what  covered  by, 421 

loss  incurred  by  rescue  from,  covered  by, 422 

excepted  from, 422 

caused  by  fraud,  when  not  covered  by, 422 

notice  of  loss  under,  must  be  given, 422 

defects  or  delay  in,  how  waived, 422 

proof  of  loss  under,  what  must  be  g^ven 422 

defects  or  delay  in,  how  waived, 422 

peculiar,  when  excused, 422 

double,  defined, 424 

contribution  under, 424 

re-insurance,  defined, 424 

what  must  be  communicated  on, 425 

presumed  to  be  against  liability, 425 

original  insured  has  no  interest  in, 425 

special  partnership  not  allowed  to  carry  on  business  of, 897 

mariTie,  defined, 425 

insurable  interest  under 426 

owner  of  ship  has, 426 

freightage,  when, 426 

under  charter  party,  when  begins, 427 

in  profits, 427 

of  charterer  of  ship, 427 

what  miiBt  be  communicated  in, 427 

what  information  is  material  in, ^ 428 

w])en  |>erHon  insured  by,  presumed  to  have  information, 428 

effi.'ct  of  certain  concealments  upon, 428 

rei»r(>Hentation  willfully  false  avoids, 428 

eventually  false,  does  not  avoid 429 


716  INDEX. 

Ikbdbakcb — ConHnusd,                                  ,  Ptig«. 

warranty  of  seaworthinett  implied, 429 

when  compiled  with, 429-481 

eflfectof, 480 

of  neutrality,  effect  of, 431 

Toyage  covered  by,  how  determined, , 431 

deviation  from,  defined,,., 433 

when  pivoper, 432 

when  improper,. , , • 432 

effect  of, 432 

loM  under,  total  or  partial*. 433 

actual  or  conBtructiTe, « ; 433 

actual  total,  defined,.. , 433 

constructive  total,  defined, 433 

■  actual,  when  presumed, 434 

abandonment  unnecessary  upon  actual  total, 434 

of  profits,  when  presumed, 440 

covers  expenses  of  reshipment  in  certain  eaaesi, «.«..  431 

of  profits,  when  recoverable, « 434 

free  of  average,  efibct  of, 484 

against  total  loss  only,  effect  o^  . . .  • , 435 

abandonment  under, 435 

See  Abandonment. 

measure  of  indemnity  under,. . .-. * 439 

valuation  in  policy  of,  when  conclusive, « 439 

when  applicable  to  partial  loss, 440 

apportioned,  .,*,...« 440 

of  profits, 440 

measure  of  indemnity  under  open  policy  of, 440 

in  case  of  damage, 441 

where  expenses  are  incurred, 441 

for  general  average, 442 

where  insured  entitled  to  contribution, 442 

in  caae  of  partial  loss  of  ship,  &c., 442 

JIre,  effect  of  concealment  or  false  representation  upon, 442 

effect  of  alteration  in  thing  upon, 443 

how  affected  by  acts  of  insured. 443 

measure  of  indenmity  under, • 443 

Hfe  and  TieaUh,  when  may  be  payable, , 444 

who  may  be  insured  by, 444 

may  be  transferred,  &c,  to  person  having  no  interest, 444 

notice  of  transfer  of,  not  necessary, ', 444 

measure  of  indemnity  under, 445 

does  not  pass  to  assignee  for  benefit  of  creditors, 616 

iNStTBANCB  COMPANIES  may  be  formed, 119 

Instjre,  factor  may, 377 

ship's  manager  cannot, 381 

who  may, 407 

iNfiVRED,  person,  who  may  be 407 

must  have  insurable  interest, 408 

effect  of  change  of  interest  upon  rights  of, 409 
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what  must  be  oommonicated  by, 410,  427,  428 

See  CoKCWALifBNT  ^  Refbbsbntation. 

not  answerable  for  truth  of  information,  when, 413 

effect  of  -naming,  in  policy, : 416 

of  Tagne  description  of,  in  policy, 416 

agreement  not  to  transfer  claim  of,  after  loss,  void, 417 

statement  in  policy  concerning,  is  warranty, 418 

entitled  to  return  of  premimn,  when, 419,  420 

when  not, 420 

willf ol  act  of,  not  covered  by  insurance, 422 

must  glvenotice  of  loss, '. 428 

what  proof  must  be  given  by, 428 

may  require  payment  from  any  insurer, 424 

has  no  interest  in  re-insurance, 425 

in  marine  insurance,  presumed  to  bow  of  loss,  when, 428 

entitled  to  payment  without  abandonment,  when, 484 

may  abandon,  when 4 486 

agents  of,  are  agents  of  insurer,  after  abandonment,. . . .  488 

not  obliged  to  abandon, 488 

may  -recover  proportion  of  profits,  when, 440 

may  recover  whole  loss  from  insurer,  subrogating  him 

to  right  of  contribution, 442 

in  fire  insurance,  what  acts  of,  avoid  policy, ,  448 

what  may  be, 408 

against, what  maybe, 406 

thing,  effect  of  change  of  interest  in, 409 

transfer  of,  does  not  transfer  policy,. 416 

statement  in  policy  concerning,  is  warranty, 418 

exposure  of,  to  peril,  entitles  insurer  to  premium, 419 

liability  of  insurer  for  loss  incurred  in  rescue  of, 422 

•total  loss  of.  defined 488 

mny  be  abandoned,  when, 486 

See  ABA37DOK1EBNT. 

belongs  to  insurer  after  abandonment, 488 

after  payment  as  for  total  loss, 488 

valuation  of, 489,  448 

effect  of  alteration  in, 448 

interest  in,  when  must  exist, 409 

•effect  of  change  of, *. .      409 

btsuBilR,  defined, 406 

who  maybe, 407 

effect  of  assent  of,  to  transfer  of  insurance  to  mortgagee, 407 

what  must  be  communicated  by, 410,  427 

See  C0170SALMBNT — Bbfkbsbntation. 

•may  resdod  for  fraudulent  concealment, 412 

•breaoh  of  warranty  exonerates,  when, 419 

entitled  to  premium,  wheta, 419 

must- return  premium,  when, 419,  420 

must  contribute  to  return  of  premium,  when, 420,  421 

•Uable  for  what  losses*. . .  < 421, 
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notioeof  lo»  muBt  be  given  to, .       ^3 

what  defects  in,  waived  by, -^3 

muBt  contribute  on  double  insurance, 42i 

re-insurance  by,, 424,  425 

in  marine  insurance,  exonerated  by  certain  concealments^ 438 

may  rescind  for  false  representation ^S 

not  liable  for  loss  after  deviation, 432 

liability  of,  when  voyage  broken  up,. 434 

for  profits, 4S4 

for  partiJELl  loss, 434 

abandonment  to, 436 

See  ABAKDOKKBirr. 

paying  as  for  total  loss,  entitled  to  all  that  remains, 438 

agentaof  insured  act  for,  after  abandonment 438 

mere  silence  of,  is  not  acceptance  of  abandonment, 438 

of  freightage,  what  belongs  to,  after  abandonment, 430 

of  ship,  what  belongs  to,  after  abandonment, 439 

how  liable,  on  refosal  to  accept  abandonment, 439 

on  loss  of  profits 440 

on  damage  of  thing  insured, ^ 441 

for  repairs 441 

for  contribution  by  insured, 442 

where  insured  has  claim  for  contribution, 442 

for  partial  loss  of  ship,  &c., 443 

may  rescind  for  fraud  in  valuation, 440 

in  fire  insurance,  may  rescind  for  alteration,  when 443 

in  life  insurance,  notica of  transfer,  &c,  to,  unnecessary,. ^ 444 

Inbubbbction,  involuntary  deposit  may  be  made  in  case  of, 284 

ISTTENTiON  of  testator  to  govern  interpretation  of  will, 171 

how  ascertained, 171 

overrules  grammatical  construction, 173 

teclmical  meaning 178 

dedarations  of,  not  admissible, 176 

substantial  compliance  with,  sufficient 177 

to  make  ademption,  must  be  expressed  in  writing 178 

of  parties  to  govern  interpretation  of  contract, 246 

ascertained,  how, 246 

from  writing  alone,  when, 246 

'    •     superior  to  terms  of  written  contract,  when, 246 

general  words  to  be  restricted  by  main, 249 

words  inconsistent  with,  to  be  rejected, 251 

•  revision  of  contract  so  as  to  conform  to, 584 

how  ascertained  in  revision 595 

Intebbst  in  property  defined 56 

joint,  defined, 57 

how  passes  by  succession, 189 

partnership,  defined, 57 

how  passes  by  succession, 189 

in  common,  defined, 57 

what  is, 67 
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how  passes  bj  succession, 189 

present,  defined, 68 

fdtore/defined, 68 

perpetual,  defined, 68 

limited,  defined, 58 

vested,  defined, 69 

contingent,  defined, », 69 

fature,  maj  be  in  alternative, 69 

not  void  because  improbable, 69 

posthumous  children  take,  wlfen, 69 

passes  hy  succession,  will,  or  transfer, 60 

may  be  released,  when, ^ 60 

none  except  those  specified 60 

when  void  for  suspension  of  .alienation, 62 

how  defeated 66 

what  deemed  time  of  creation  of, 66 

present,  may  be  taken  under  grant,  by  stranger, 144 

of  partners, 888 

insurable,.. ^ ,408 

See  Inburablb  intkr]&8T. 

in  real  property,  is  called  estate, : 60 

Bee  Estate. 

■m  personal  property,  future,  how  protected, 107 

9/  money,  defined, .* 297 

loan  presumed  to  be  on,. .  ^ 297 

presumed  to  be  at  annual  rate, 298 

rate  of,  allowed, 298 

.  may  be  deducted  from  loan,  when, 298 

unlawful,  may  be  recovered  back 299 

avoids  loan, 299 

borrower  on,  may  recover  all  paid, 299 

•     contract  on,  how  made  valid, .■ 299 

may  be  remitted 299 

agreement  for,  does  not  avoid  prior  loan, 299 

See  CTbury. 

application  of  payments  to, 207 

stopped  by  ofl^r  of  payment,  when, 216 

may  be  required  of  trustee,  when, 868,  857 

special  rate  of,  allowed  on  bottomry, 611 

by  way  of  damages,  who  entitled  to, 666 

when  in  discretion  of  jury, 566 

rate  of, 666 

how  waived, 567 

compound,  defined, 646 

trustee,  when  liable  f<», -. 857 

brnsBFBBTATioH  of  grants, 141 

See  Graijit. 

of  wills, 170 

See  Will. 
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of  obligations, 196 

See  Oblxgatzok. 

of  contracts, , 245 

See  GozTTBACT. 

to  follow  interest  of  parties, 171,  246 

in  whose  favor  to  be  made, 142,  251 

of  doubtful  words  and  phrases, 142,  171,  172,  250,  251 

of  repugnancies, 142,  171,  250 

to  be  upon  the  whole  instmment, < 171,  247 

all  of  several  relatdd  instruments, 171,  247 

to  be. reasonable, ._ 246,  247,  639 

to  support  the  instmment,  rather  than  to  avoid  it, 178,  247,  638 

to  be  in  ordinary  sense  of  words, 172,  248 

to  be  .governed  hy  surrounding  drcumstances, 171,  176,  249 

of  technical  words,... 173,  249 

of  gnarant J, 456 

See  GUARAKTT. 

of  negotiable  instruments, • 526 

See  Negotiablb  iNBTBUKSirr. 

of  indemnity, 446 

of  guaranty ,^ 456 

of  suretyship, ; 469 

maxims  of, 635,  638,  689 

See  Definitionb. 

Irtbbtatb,  property  of,  how  applied  to  payment  of  debts, 179 

Inukdation,  involuntary  deposit  may  be  made  in  case  of, % 284 

ImnsNTOBY  to  be  filed  by  assignor  for  benefit  of  creditors, 618 

where  and  when, 615 

affidavit  of  truth  of,  to  be  filed, 615 

spedfic  legatee  must  make  and  deliver, 181 

Iktestment  of  money,  duties  of  trustee  as  to, 357 

IirvoLUNTABY  deposit,  may  be  made,  when, 284 

See  Deposit. 

Ibbecx)ncilable  wordb,  interpretation  of, 142,  171,  250 

Islands,  newly  formed,  who  entitled  to, 135 

IssuB,  death  without,  meaning  of, 142 

Jettison,  defined, 886 

in  what  order  to  be  made, 836 

by  whom  may  be  made 836 

loss  by,  how  borne, 836 

called  general  average  loss, 837 

of  cargo  on  deck, ; 887 

See  AvEBAOB. 
Joint,  ownership  may-be, 57 

interest  defined, 57 

passes  by  Bueoesslon,  how, 189 

obligation -may  be, 196 

when  presumed  to  be, 197 

contribution  between  partiesto, 197 

howenforced, 197 
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right  may  be 196 

and  several,  obligation  may  be, 196 

contribution  between  parties  to, 197 

how  enforced, 198 

right  may  be, 196 

contract,  when  presumed  to  be, 253 

debtors,  performance  by  one  of,  extinguishes  liability  of  all, 205 

what  preference  may  be  given  by  in  assignment, 610 

creditors,  performance  rendered  to  any  one  of,  sufficient,  when, 205 

parties  to  contract,  any  of,  may  rescind,  if  consent  of  any  is  not  free,.  257 

owners,  transfer  of  interest  between,  does  not  avoid  insurance, 409 

liability  of  indemnitor  and  indemnitee  is, 446 

JUDGV  may  take  proof  or  acknowledgment,  when, 154,  155 

See  Court. 

Judgment  against  indemnitee,  when  conclusive  against  indemnitor, 447 

against  surety  does  not  alter  his  relation, 469 

Uenof, 619 

of  rescission, 596 

Bee  Rbscission. 

of  cancellation, 598 

See  Cancellation. 

debt  may  be  preferred  in  assignment  for  benefit  of  creditors, 609 

Judicial  sale,  what  warranty  is  implied  on, 279 

JuBT,  person  alleged  to  be  of  unsound  mind  entitled  to, 44 

Justice  of  ths  feacb  may  bind  apprentice,  when, 45,  40 

consent  of,  necessaiy  to  apprenticeship  of  Indun, ..!....' 46 

Indenture  of  immigrant  apprentice  to  be  acknowledged  before, 47 

may  take  proof  or  acknowledgment, 154 

duties  of,  in  taking  proo^  &c, 155,  156 

Kjebping,  deposit  for,  defined, \  284 

regulated, 266 

See  Dsfobit. 

Knowlbdgb  material  to  validity  of  ratification, .     ...  866 

of  certain  transactions  between  trustee  and  benefidaiy, 851 

of  principal  not  necessary  to  gpiaranty, 449 

See  NoncB. 

Land,  definition  of, 54 

See  Real  fbofbbtt. 

Landlord  must  repair,  when 802 

tenant  may  repair  at  expense  of,  when, 808 

acceptance  of  rent  by,  renews  lease,  when, 808 

tenant  must  inform,  of  adverse  proceeding, 804 

may  not  let  room  in  parts, : 804 

relation  of,  how  terminated  at  will 78 

Lapse  of  time  does  not  extinguish  lien, 484 

does  not  legalize  public  nuisance, .' 623 

Law,  definition  of, 1 

conmion,  what, 2 

of  nations,  part  of  common  law 2 

domestic  or  municipal, 9 

91 
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performftnce  excused,  if  prevented  by, 21S 

mifitake  of,  defined, 2SS 

interpretation  of  will  to  be  governed  by  what 183 

of  contract  to  be  governed  by' what, .  249 

certain  things  implied  in  contract  from, 253 

innkeeper  not  liable  for  act  of, 289 

carrier  not  liable  for  act  of, 843 

LiAWFUL,  what  is  not, < 253 

contract  to  be  interpreted  so  as  to  make  it, 247 

Lbasb  for  life  or  years  in  certain  counties,  not  affected  by  recording  act, ....  159 

Legacy,  various  kinds  of, 179 

specific, 179 

demonstrative, ;. 1 79 

residuary, 179 

general, 179 

property,  how  applied  to  payment  of, 179 

how  applied  to  payment  of  debts, 1^ 

to  kindred,  &o.,  chargeable  only  after  others, 180 

abatement  in, 180 

specific,  title  passes  by, 180 

possession  of,  how  obtained, 180 

for  life,  inventory  to  be  given  of, 181 

of  income,  when  accrues, 181 

may  be  satisfied, 182 

when  due, 182 

interest  on, I  ISS 

Legatee  for  life  must  make  inventory,  &c, 181 

liability  of,  for  testator's  debts 183 

Legislation  not  to  be  restrained  by  injunction, 601 

Legitimacy  of  children,  how  affected  by  divorce  of  parents, 2t,  24 

presumption  of, 31 

who  may  dispute, 81 

Lender /or  use  retains  title  to  thing  lent, 294 

entitled  to  increase  of  thing  lent, 294 

consent  of,  necessary  to  loan  by  borrower, 294 

must  compensate  borrower  for  certain  expenses, 295 

for  inj  uries  caused  by  concealed  vices  of  thing  lent,  . . . «  295 

for  loss  caused  by  compulsory  return  of  loan,  when, ....  295 

may  require  return  of  loan  at  any  time, 295 

for  exchange  cannot  require  borrower  to  return  loan  before  time 

agreed  upon, , 296 

qf  money  may  not  take  usury, 299 

on  usury  must  restore  all  he  has  received, % 299 

may  remit  usury, 299 

upon  bottomry  may  enforce  contract,  when, 611 

when  nothing  due  to, 512 

lien  of,  how  lost, 512 

See  Loan. 

Letter,  upon  hire,  must  secure  quiet  possession  to  hirer, 800 

remedies  of,  against  hirer  misusing  property, % SO] 
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may  terminate  hiring,  when, 801 

of  real  property  must  put  it  in  proper  condition,  when, 802 

must  repair  it,  when, 803 

liable  to  hirer  for  certain  expenditures, 808 

acceptance  of  rent  bj,  renews  lease,  when, '.....  803 

of  personal  property  must  deliver  it  to  hirer, 805 

must  secure  hirer  in  quiet  enjoyment, 805 

must  put  it  into  proper  condition, 805 

must  repair  it,  when, , 805 

must  bear  extraordinary  expenses, 805 

liable  to  hirer  for  certain  expenditures, 805 

See  HiBiNO. 

IiBTTBB  OF  CBEDiT,  defined, 478 

may  be  addressed  to  whom, 474 

writer  of,  liable  to  whom, 474 

without  notice,  when 476 

only  for  credit  duly  given, 475 

gene];al,  defined, 474 

any  person  may  give  credit  under, 474 

several  persons  may  give  credit  under, 474 

special,  defined, 474 

when  deemed  continuing  guaranty, 474 

credit  giv>en  must  agree  with  terms  of, 475 

See  QuAKANTY — Surety. 

Letters,  ownership  of  private, 181 

Liability^  indemnity  against,  efiect  of, 446 

on  bottomry  bond,  cannot  be  personal, 512 

what,  may  be  provided  for  by  assignment  for  benefit  of  creditors,. . . .  609 

Libel,  definition  of, 10 

See  Privileqbd  publication. 

Library,  corporations  for,  may  be  formed, 119 

LiRsr,  defined, 476 

accessory  to  some  obligation 483 

general,  defined, 477 

special,  defined, * 477 

what  contracts  are  subject  to  law  of, 477 

how  created, 478 

by  operation  of  law  does  not  exist  until  performance  due, 478 

may  be  created  upon  property  not  acquired, 478 

as  security  for  future  obligation, 478 

eflfectof, 478 

cannot  transfer  title, 479 

does  not  imply  any  personal  obligation, 480 

confined  to  original  obligation, 480 

does  not  limit  creditor's  right  to  enforce  obligation  secured  thereby,. .  480 

holder  of,  not  entitled  to  compensation  for  trouble, 480 

may  pledge  its  subject  to  extent  of  lien, 501 

priority  of,  according  to  creation, 481 

mortgage  over  other, 481 

order  of  resort  in  case  Of, 481 
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redemption  from,  who  has  right  of, 4S3 

when  inferior  lienor  has  right  of, 483 

howmade,. 483 

cannot  be  restrained, 479 

extinguished,  how, 483 

hy  sale  or  eonverrion  of  subject, 484 

not  by  lapse  of  time, 484 

not  hj  partial  performance  of  obligation, 484 

bj  restoration  of  subject  to  owner, 484 

of  seller  of  real  property, 615 

how  waiyed, '. 516 

against  whom  valid, 516 

of  seller  of  personal  property, 516 

of  buyer  of  real  property, .* 516 

for  services  on  personal  property, : 517 

of  factor,. 517 

of  banker,. 517 

of  shipmaster, 517 

of  mates  and  seamen, 518 

of  sheriflfs  and  similar  officers, 519 

of  attorney, 519 

of  judgment, ^ 519 

ot  mechanic, 519 

upon  ships  for  debts, , 519 

enforcement  of, 519 

stoppage  in  transit  as  mode  of, 521 

does  not  revoke  prior  will, 168 

for  freightage,  ship's  manager  cannot  give  np, 881 

of  partner  upon  partnership  property, 884 

on  what  mortgage  is, , 489 

against  whom  mortgage  is, 489 

mortgage  on  property  adversely  held  has  piecedenoe  over  what, 490 

of  pledge  is  dependent  on  possession, 501 

damages  for  conversion  of  property  subject  to, 578 

debt  may  be  preferred  in  assignment  for  benefit  of  creditors, 609 

See  BOTTOMBT  — MORTGAOS  — Plsdob^Rbsfondbntia  — 

Stoppage  m  traivsit. 

LiBNOB  can  have  no  title  to  subject  of  lien, 479 

cannot  hold  property  for  other  claims, 480 

may  cc^ect  debt  without  enforcing  lien, * 480 

not  entitled  to  compensation  for  trouble,  Ac., 1 480 

must  resort  to  funds,  in  whatc^M* 481 

inferior,  may  redeem, 483 

may  be  subrogated,  when, 483 

conversion  of  property  by,  extinguishes  lien, 484 

restoration  of  property  io  owner  by,  effect  of, 484 

may  pledge  to  extent  of  Utu, 601 

See  MORTGAGBB  —  PLBDOBB. 

Lighter,  freight  may  be  delivered  on,  when 881 

LaoHTS  to  be  kept  on  shipping, 113 
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LiHiTATlON  OF  ACTiows  for  divorce, 20,  23 

lien  not  extingmahed  bj, 484 

LnciTATiON,  clear  and  distinct,  when  not  controlled  by  other  words, 142 

LiNifiAL  WABRAiirrnss  abolished, 148 

Lk^iTIDATED  damages,  when  contract  may  fix,  for  its  breach, 2*54 

contract  stipulating  for,  maj  be  specifically  enforced, 580 

Lk^TTIDATION  of  partnership,  who  may  act  in, 894 

powers  of  partner  acting  in, 394 

LiTERABY  corporations  may  be  formed, 119 

may  take  property  for  certain  purposes, 128 

LiYBRT  OF  BBizm  abolished, 146 

liOAN  /Of  tue  defined, 293 

does  not  transfer  title, 294 

obligations  of  borrower  under 294,  295 

of  lender  under, 295 

when  lender  may  terminate, 295 

duties  of  borrower  upon  termination  of, 295 

for  exchange,  defined, 296 

transfers  title, 296 

obligations  of  parties  to, 296 

of  money,  defined, 297 

payable  In  current  money, 297 

may  be  with  or  without  reward, 297 

reward  for,  called  interest, 297 

rate  of  interest  on,  presumed  annual, 298 

wh^t  allowed, , 298 

state  or  corporation  may  pay  any, 298 

interest  on,  may  be  deducted  in  advance, 298 

usury  on,  may  be  recovered  back, 299 

usurious,  voidable, 299 

borrower  under,  need  not  repay,. 299 

how  made  valid, 299 

on  lawful  interest  not  made  void  by  subsequent  usury,. . .   ....  299 

without  interest  may  be  preferred  in  assignment  for  benefit  of  creditors,  609 

LoDGiKOS,  for  what  term  presumed  to  be  hired, 308 

rent  of,  when  payable, 804 

See  Landlord — Tenant  —  Hibinq. 

Loss,  under  contract  of  insurance, 421 

instirer  liable  for  what, 421 

when  incurred  in  rescue  from  peril, 4^2 

when  caused  by  negligence, 422 

not  liable  for,  when  caused  by  peril  not  insured  against, 422 

when  caused  by  fraud  of  insured, < .  •  423 

notice  of, 423 

See  Notice  of  Loss. 

under  marine  insurance, 433 

may  be  total  or  partial, 433 

when  partial, 433 

total,  may  be  actual  or  constructive, 433 

actual,  defined, 433 
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total,  constructive,  defined, •  433 

actual,  when  presumed, 434 

notice  of  abandonment  not '  necessary  on, 434 

insurance  confined  to,  does  not  cover  constructive  loss,. .  435 

of  profits,  not  recoverable  without  abandonment  of  goods^ ....  434 

free  of  average,  defined, 434 

See  Ikburakce. 

Lo6T  or  destroyed  will  may  be  proved,  when, 1G6 

LuGQAGE,  defined, 341 

common  carrier  of  persons  must  carry,  when, 341 

must  cany,  how, 8^ 

liability  of,  for, ; 341 

must  deliver,  when, 342 

has  lien  upon,  for  fare,. 343 

Lunatics.    See  Persons  of  Unsound  Mind. 

Mail,  notice  of  dishonor  may  'be  given  by, 540 

to  be  sent  by;  when, 541 

excused,  when  there  is  no, 548 

Malice  presumed  in  respect  to  libel  and  slander,  ,..', 9 

interest  may  be  given  in  case  of, 566 

exemplary  damages  may  be  given  in  case  of, 567 

Manufa'CIXJRB,  agreement  to,  not  required  to  be  in  writing, 271 

implied  warranty  upon  sale  of, 277 

Manufacturing  coiifanies  may  be  formed, 120 

Marine  insurance, 425 

See  Insurance. 

carrier, ,,, 827 

See  Carrier. 

Marriage,  contract  of, 18 

validity  of, \ 13 

not  subject  to  general  rules  of  contracts, 16 

definition  of, : 18 

what  consent  is  necessary  to, 1 

consent  to,  how  proved, ' 1 

who  may  enter  into 1 

incestuous,  defined, 1 

when  void  for  want  of  consent, • 1 

of  capacity, 1 

on  account  of  prior  marriage, 15 

'      between  Indians,. 15 

effect  of  imprisonment  for  life  upon, 15 

authentication  of, 16 

by  whom  to  be  solemnized  for  purpose  of, 16 

mode  of  solemnization  of, 17 

duties  of  person  solemnizing, 17 

certificate  of, 17 

entry  of, 18 

is  evidence  of, « 18 

how  dissolved, 22 

releases  from  parental  authority, • 83 

\ 
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certain  restraints  upon,  ^id, 61,  256 

revokes  will,  when, 167,  168 

promise  in  consideration  of,  must  be  in  writing 24'] 

contract  in  restraint  of,  when  void, 256 

promise  of,  hj  what  rules  governed, 16 

need  not  be  in  writing, 243 

damages  for  breach  of, 575 

See  Divorce — Husband  and  Wife. 

Habried  woman,  obligations  of,  to  her  husband, .'. .        28  • 

may  contract  as  if  unmarried, 28 

right  of,  to  support, 28,  29 

abandoning  husband,  not  entitled  to  support, 80 

power  may  be  vested  in, 101,  102 

how  executed  by, 97 

vested  in,  what  estate  may  be  created  under,  ^ 100 

grant  of  real  property  by,  must  be  acknowledged, 146 

acknowledgment  by,  how  made, 155 

grant  by,  effect  of, 156 

See  Husband  and  Wife  —  Widow. 

Marry,  who  may, : 14,  24 

who  may  not, 14, 15,  19 

Marshalino  assets,  order  of, 481,  604 

Masculine,  words  in,  include  feminine, 646 

Master  and  servant,  contract  of  apprenticeship  between, 45 

relation  of,  in  general, 815 

mutual  right  of  protection  between, 12 

relation  of,  when  renewed 816 

right  of,  to  protection  against  abduction,  &c.,  of  servant 12 

may  discharge  servant,  when 817 

See  Service. 

Mate,  defined, 823 

rights  and  obligations  of, 822 

lien  of, 518 

See  Seaman. 

Maturity  of  negotiable  instrument,  defined, 586 

apparent,  defined, 536,  537 

Maxims  of  jurisprudence 625 

Mayor  of  city  may  take  proof  or  acknowledgment,  when 154 

duties  of,  in  taking  proof,  &c., 155,  156 

powers  of,  in  relation  to  apprentices, 46 

Measure  of  insurable  inteit^st  in  property 408 

of  indemnity  under  marine  insurance, 449 

of  damages.    See  Damages. 

Mechanic's  Lien,  how  regulated 519 

Mechanicai^  act  may  be  delegated 874 

Menace,  defined, 227 

will  procured  by,  may  be  d«'nied  probate, 163 

consent  to  contract  obtained  by,  voidable, 226,  257 

Mercqant^vble,  implied  warranty  that  goods  are, 276,  277 
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Mbssagks,  carriage  of, 838,  845 

SeeCARRIEB. 

MiNGLmo  funds,  effect  of, ^...  353 

Mining  coMPANTES  ma/ be  formed, 120 

Minor;  definition  of, 8 

custody  of, ».   4  89 

powers  of, 4 

contracts  of, 4 

disaffirmance  of, 4,  5 

liable  for  wrongs, 6 

extent  of  liability  of, 6 

may  enforce  rights, 6 

wages  of,  may  be  paid  to,  wlien, : 85 

allowance  may  be  made  out  of  fund  for  benefit  of, 64 

restraints  upon  marriage  of,  allowed, 61,  256 

See  Child— Parent  and  Child — Guardian  and  Ward. 

Misrepresentation,  trustee  may  not  benefit  by, 850 

partner  may  not  benefit  by, '. 884 

contract  obtained  by,  not  specifically  enforced, 601 

See  Fraud — Deceit — Befresentation. 

Mistake  in  will,  bow  corrected, 176 

consent  given  by,  voidable, ;.....« 225,  226,  257 

may  be  of  fact  or  law, # 282 

of  fiict,  defined, ; 288 

of  law,  defined, : 238 

of  foreign  law  is  mistake  of  fact, 284 

in  written  contract  not  to  be  followed, 246 

agreement  for  compensation  does  not  take  away  right  to  rescind  for, 

when, 258 

thing  obtained  through,  must  be  restored,  when, 264,  266 

held  in  trust 840 

contract  made  through,  not  specifically  enforced, 591 

may  be  compensated  for,  when, 691 

in  written  contract  may  be  revised,  when, 4 694 

ground  for  rescission,  when, 596,  597 

Mixture  of  funds,  effect  of, 853 

Monet,  performance  in  respect  to,  called  payment, 206 

offer  to  pay,  how  to  be  made, '. 213 

new  obligation  for  payment  of,  does  not  extinguish  old  obligation, . .  220 

exchange  of,  by  what  rules  governed, 282 

implied  warranty  on, 288 

loan  of, 297 

See  Loan. 

loan  to  be  repaid  in  current, 297 

Moral  obligation,  how  far  a  good  consideration, 239 

M0RAL6,  contract  contrary  to  g^ood,  imlawful 254 

Mortgage  in  general, 485 

defined, 486 

nature  of  lien  of, 487 

transfer  as  eecrrity,  deemed  a, 487 
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bottonxzy  and  reapondentia  not  governed  hj  law  of, 487 

al)eolute  transfer  maj  be  shown  to  be,  when, '. 487 

what  ma/ be  subject  to, 488 

power  of  sale  may  be  given  bj, 488 

under,  is  a  trust, 488 

a  lien  upon  what, 489 

against  whom, 489 

on  property  adversely  held,  efRsct  of, 490 

does  not  entitle  mortgagee  to  poesession, 490 

may  be  foreclosed, 490 

person  bound  by,  may  lot  impair  security, 491 

of  real  property,  how  created, 491 

does  not  bind  mortgagor  personally, 492 

who  must  satisfy,  after  succession  or  devise, 492 

record  of,  how  made, « 153,  492 

effect  of, 492 

assignment  of, 493 

discharge'  of, 493 

certificate  of  discharge  of, 493 

what  must  be  recorded  as, 492 

effect  of,  on  power, 103 

tf  personal  property,  must  be  in  writing, 494 

may  be  foreclosed,  how, i 494 

filing  of,  necessary, 494 

eflEectof, 495 

modeof, 495 

where, 405,  496 

renewal  of, 495 

duty  of  officers  concerning, 486,  497 

when  defects  in,  disregarded,. 498 

negligence  of  officer  in,  not  to  prejudice, 498 

what  evidence  of,  sufficient, 498 

provisions  concerning,  not  applicable  to  ships  in  certain 

cases, 498 

factor  has  not  authority  to  execute, 877 

See  Ldbn. 

MoBTGAOHB,  iusufanoe  by  mortgagor  for  benefit  oi; 407 

effect  of  mortgagor's  acts  on, 407 

may  be  vested  with  power  of  sale, ^ 488 

not  entitled  to  possession  of  property 490 

may  acquire  possession  by  new  agreement^ 490 

may  foreclose  right  of  redemption,  how, 490 

security  of,  not  to  be  impaired  by  person  subjeci  to  lien, 491 

of  personal  property  may  foreclose,  how, V 494 

not  prejudiced  by  error  of  officer  in  filing, 498 

See  LiEKOB. 

MoRTOAGOK,  insurance  by,  payable  to  mortgagee, 407 

effect  of  acts  of,  on  insurance  for  benefit  of  mortgagee, 407 

property  held  adversely  to,  may  be  mortgaged, 488 

may  agree  to  change  of  possession, 490 

92 
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of  real  property  most  subscribe  mortgage,    491 

not  personally  bound  by  mortgage, 492 

beir  of,  must  satisfy  mortgage, * . .  493 

oC  personal  property  must  subscribe  mortgage, 494 

MoTHEB  of  legitimate  child,  rights  and  duties  of, 81 

of  illegitimate  child,  rights  and  duties  of, 32 

succeeds  to  its  property 192 

property  of,  passes  to  child,  when, 192 

See  Parent  and  Child — Married  Womak. 

MuLTiPLicrrT  of  suits  may  be  prevented  by  injunction, 000 

Municipal  corporation  may  take  property  for  certain  purposes, 128 

MUTUALTTT  of  Consent  essential  to  contract, 225 

defined, 234 

Name  of  corporation, 117 

must  be  stated  in  charter, 121 

superintendent  of  department  may  require  change  of, 122 

fictitious,  when  may  be  used, • 895 

See  Fictitious  name. 

of  special  partnership  may  be,  what, 400 

notice  of  change  in,  to  be  filed, ^ 403 

Nayioation,  rules  ot 110 

Necbssaribs,  contracts  by  minors  or  persons  of  unsound  mind  for, 5 

furnished  to  wife,  husband  liable  for, 29 

furnished  to  child,  parent  liable  for, 83 

NsGLiaENCE^  liability  for,  in  general, 115,  266 

of  depositazy  for,  how  limited, 287 

of  guest  excuses  innkeeper, 289 

hirer  must  repair  iojuries  caused  by  his, 801 

liability  of  employer  for,  how  limited, 307,  308 

of  employee  for, '. 808,  809,  812 

of  carrier  for, 840,  344 

See  Carrier. 

person  claiming  under  ostensible  authority  must  be  firee  from 370 

of  agent,  principal  responsible  for,  when, '. 371 

of  insured  does  not  exonerate  insurer, 422 

of  officer  filing  mortgage  not  to  prejudice, 498 

Negotiable  instrument,  defined, 523 

must  be  for  unconditional  payment  of  money, 524 

payee  of,  must  be  ascertainable,  when, .'..... 524 

may  be  in  alternative, 524 

date,  seal,  &c.,  of, 524 

may  contain  pledge, 525 

must  not  contain  other  contract, 525 

may  bear  any  date, 525 

different  species  of, ^ 525 

Interpretation  of, 526 

as  to  time  of  payment, 526 

as  to  place  of  payment,. . . . ; 526 

when  payable  to  order, • 526 

to  fictitious  person, 527 
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when  IsBiied  nnindorsed 527 

when  and  for  what  presumed  to  be  made, 527 

IndOMement  of,  defined,  ,', 528 

how  to  he  made, i,  529 

may  be  made  on  aeparate  paper,  when, 529 

general,  defined, 529 

how  made  special, 529 

special,  defined 529 

how  may  destroy  negotiability, 529 

Implied  warranty  of, 530 

before  delivery  to  payee,  effect  of, 580 

without  recourse,  effect  of, 581 

gives  privity  to  contract 581 

party  making,  has  rights  of  guarantor, 531 

for  accommodation,  rights  of  party  making, 581 

without  consideration,  when  binding, 582 

in  due  course,  defined, 532 

rights  conferred  by, 588 

of  instrument  blank, 538 

blanks  in,  may  be  filled  up,  when, 588 

presentment  of,  for  payment,  not  necessary  to  charge  principal, 534 

how  made, ; 534 

apparent  maturity  of,  defined 586 

surrender  of,  or  proof  of  loss,  &c,  may  be  required  on  payment  of,  . .  537 

dishonor  of,  defined, 538 

notice  of,  by  whom  given, 588 

form  of, 539 

how  served, 540 

after  death  of  party  notified, 541 

at  what  time  given, '. . .  541 

agent  need  only  give  principal, 542 

time  allowed  party  receiving  to  ^ve, 542 

takes  effect,  in  whose  favor, 548 

when  excused, 548 

presentment  and  notice  of  dishonor  of,  when  excused, 548,  544 

how  waived, 545 

how  extinguished, 545 

how  revived  after  extinction, 546 

implied  warranty  on  sale  of, 278 

duties  of  agent  employed  to  collect, 818 

See  Bank  notes — Bill  of  Exchange — Certificate  of  Dbpobit — 

CHBQXTES — PROMISSORT  NOTBS. 

Nedtral  papers,  warranty  of,  when  implied, 481 

Newspapers,  certain  reports  in,  privileged, 12 

messages  for,  entitled  to  preference, 846 

publication  in.    See  Publication. 

Nominal  damages,  when  recoverable, 582 

Notary  public  may  take  acknowledgment  of  deeds,  &c.,  when, 154 

may  not  take  proof  in  certain  cases, 156 

offer  of  performance  to  be  made  to,  when, 210 
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negotiable  instnimeiit  mnst  be  presented  to,  when, 535 

bill  of  exchange  payable  at  office  of^  when, 547 

most  be  presented  to,  when, • 549 

must  be  protested  by,  when, 556 

protest,  how  made  by, • « 556 

making  protest  may  give  notice  thereof, 557 

NoTB,  promissory.    See  Pbomibspbt  Note — Nbqotiahlb  iHSTRUMEirr. 

NoncE,  defined, 64B 

actual,  defined, 643 

constructive,  defined, w  643 

who  deemed  to  have, 643 

false,  not  made  valid  by  subsequent  oocnmnce, 648 

to  quit,  how  given, « .*....  73 

of  intention  to  re-enter,  when  necessary, 74 

of  option  as  to  delivery  of  goods  sold  most  be  given, 274 

depositary  must  give,  of  adverse  elidm  to  depositoir, 285 

of  deposit,  to  real  owner, 285 

of  sale  of  property,  to  depositor, 287 

duties  of,  terminated  by, 288 

of  loss  under  insurance,  must  be  given,.: 423 

defects  in,  how  waived, 423 

delay  in,  how  waived, 423 

innkeeper  may  limit  hiB  liability  by, 290 

finder  must  give,  to  owner, 291 

tenant  must  give  landlord,  of  adverse  proceeding, 804 

hirer  of  real  property  may  repair  after, 803 

of  personal  property  may  repair  after, 805 

of  want  of  skill  in  employee,  efiect  of, 810 

employee  must  give  employer,  of  receipts, 311 

of  death,  &c.,  of  employer  terminates  employment,  when, 313 

employment  terminated  by,  when, 314 

common  carrier  cannot  alter  liability  by, 340 

to  principal  or  agent,  when  deemed  notice  to  the  other, 369 

of  dis8olution*of  partnership,  when  necessary, 893 

how  given, 393 

of  acceptance  of  guaranty,  when  necessary, 455 

to  guarantor  of  default  of  principal,  when  necessary, 459 

to  writer  of  letter  of  credit,  when  necessary, 475 

record  of  mortgage  of  real  property  operates  as, 492 

of  assignment  of  mortgage  operates  as, 493 

filing  of  mortgage  of  personal  property  operates  as, 495 

of  sale  of  thing  pledged  to  be  given, 506 

to  be  given  on  stoppage  in  transit, ^ 521 

of  dishonor  to  be  given  to  indorser, 630 

by  whom  to  be  given, 538 

form  of, 539 

how  to  be  served 540 

how  served  after  death  of  indorser,  &c., 541 

at  what  time  to  be  given, 541 

when  to  be  mailed. 541 
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\rf  agent,  need  only  be  given  to  ptincipal, 542 

by  party  charged  with  notice,  time  allowed  for, 54d 

intoee  to  benefit  of  other  parties, .• 543 

when  excused, 543,  544 

delay  in,  when  excnsed, 544 

may  be  waived, 544 

how  waived, 545 

acceptor  for  hoiior  entitled  to, 558 

acceptance  for  honor  does  not  excuse, 553 

of  acceptance  or  payment  for  honor  to  be  given, 553 

of  probable  extent  of  damages,  effect  of, 568 

of  intention  to  qtdt,  damages  for  holding  over  after, .' 578 

to  quit,  damages  for  holding  over  after, 578 

before  abatement  of  ntdsance,  when  necessary, 624 

Novation,  defined, 219 

how  made-, 220 

a  contract, 1 220 

what  operates  as,  in  respect  to  peconiary  obligation, 220 

may  be  rescinded,  when, 221 

KuiSANCB,  defined, i 621 

nothing  authorised  by  statute  to  be  deemed, 622 

liability  of  successive  owners  of, 622 

abatement  of,  does  not  prejudice  claim  for  damages, 622 

public,  defined, : 622 

not  legalized  by  lapse  of  time, 628 

remedies  against, 628 

indictment  against,  how  regulated, 628 

when  private  person  may  sue  upon, 628 

may  be  abated  by  wiiom  and  how, 628 

private,  defined, 622 

remedies  against, 624 

may  be  abated  by  wirom  and  how, 624 

only  upon  notice,  when, 624 

penal  law  specifically  enforced' against, 58^ 

NuLUTT  of  marriage.    See  Divorce. 

Nt7NCUFATiVB  WILL  may  be  made,  when, 163 

by  whom  made, 168 

howmade, * «...  164 

Sde  Will. 

Obbdienob  due  from  employee, 809 

from  factor, 818 

firom  carrier, t 881 

from  trustee, 856 

Object  of  contract,  defined, 237 

must  be  lawful,  possible,  and  ascertainable, 287 

impossibility  of,  defined, 287 

when  illegality,  &c.,  of,  renders  contract  void  in  whole, 237 

when  void  in  part, 288 

See  Contract. 

OBJBcnnOKs  to  offer  of  performance,  when  to  be  made, 214 
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Qbuoation  defined, 195 

how  created, 195 

interpretation  of,. ^ 196 

joint  or  several, 196 

Joint,  when, 1 97 

contribution  between  parties  to, 197 

how  enforced, 197 

conditional,  when, 198 

species  of, 198 

what  must  be  done  before  enforcing, 199 

when  condition  of,  Toid, • .  200 

inTolving  forfeiture,  how  interpreted, 200 

See  CoKDiTXONS. 

altematiye, 200 

right  of  selection,  who  has,  under, 200 

how  lost, 200 

how  to  be  exercised, 201 

how  interpreted  when  one  alternative  void, 201 

transfer  of  burden  of, 201 

of  right  of, '. 202 

running  with  land, 202 

See  Covenants. 

extinction  of, , 205 

by  performance, 206 

See  PfiRFORMANCB. 

bj  offer  of  performance, 209 

See  Offbb  of  Pebfobmancs. 

by  prevention  of  performance, 216 

See  Prevention  of  Peefo&hancb. 

I»7  accord  and  satisfaction, 218 

See  Accord. 

by  novation,. ,, 219 

See  Novation. 

by  release, 221 

See  Release. 

oeated  by  contract, 223 

See  CJontract. 

imposed  by  law, , 268 

to  abstain  from  injury, 263 

to  compensate  for  deceit, 268 

to  restore  thing  wrongfully  acquired, 264 

upon  demand, 266 

without  demand 266 

to  compensate  for  negligence 266 

damages  for  breach  of, 576 

■ubject  of  ownership, 58 

how  £Eir  a  good  consideration, 289 

implied  warranty  on  sale  of  written, 278 

not  implied  from  creation  of  lien, » 480 

secured  by  lien  may  be  otherwise  enforced, 49C 
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Bpecific  performance  of, 586 

See  Spbcific  performakcb-— Aoenct — Cabbiagb — Dbfosit — Ex- 
CHANOK — QvAHAJsnrr — Hmnro  —  Indkmnitt — Insurancb — Libit 
— Loan — NBocnriABiiE  Ikstbumbnt — Pabtkerbhif — Sbbyice  -^ 
Trust. 

OccuFANCT,  title  acquired  by, 183 

Occupation  of  real  property,  damages  for  wrongful,. 576,  578 

Offer  to  contract,  how  to  be  accepted, 284^  235 

may  be  reyoked,  when, 236 

how, 236 

of  guaranty  not  binding  until  accepted  and  notice  given, 455 

Offer  of  pbrforvancb  extinguishes  obligation, 209 

for  payment  of  money,  when, . .  213 

partial,  of  no  effect, : 209 

to  be  made,  by  whom, 209 

to  whom, 210 

where, 210 

when, 211 

with  compensation  for  delay, 211 

to  be  made  in  good  faith, 212 

to  be  unconditional, 212 

except  as  to  certain  things, 213 

party  making,  must  be  able  to  perform, 212 

receipt  may  be  required  upon, 213 

objections  to  mode  of,  when  waived, 214 

thing  offered  upon,  need  not  be  produced, 218 

must  be  kept  separate, 218 

title  to,  vests  in  creditor, 214 

how  to  be  kept  by  debtor, 215 

efltet  of,  on  accessories  of  obligation, 215 

of  conditions  concurrent,  necessary,  when, 199 

excused,  when, : 199 

by  any  person,  exonerates  surety, 469 

ability  and  willingness,  when  equivalent  to, 534 

Office,  lawful  exercise  of,  not  to  be  restrained  by  injunction, 601 

Officer,  negligence  of,  not  to  prejudice  mortgagee, 498 

lien  of, , 519 

not  to  be  restrained  from  exercising  office, 601 

of  the  poor,  powers  and  duties  of  concerning  apprentices, 45-49 

Official  seal,  how  affixed, 244 

negligence  not  to  prejudice  mortgagee, 498 

Open  policy  of  insurance.    See  Policy. 

Operative,  contract  to  be  interpreted  so  as  to  make  it, 247 

Oppression  avoids  contract,  when, 226,  231 

interest  may  be  given  in  case  of, 566 

exemplary  damages  may  be  given  in  case  of, 567 

Opprbssivb  contract  not  to  be  specifically  enforced, 591,  593 

Option,  as  to  place  of  ofibring  performance,  debtor  has 210 

as  to  delivery,  notice  of  exercise  of,  must  be  given, 274 

how  waived, 274 
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OaAii,  transfer  may  .be,  when, 140 

will  may  be,  when, .. . 103,  164 

declarations  cannot  modify  wiitten  will, » 171,  176 

what  contracts  may  be, 242 

negotiations  saperseded  by  writing, 244 

declarations  of  auctioneer  cannot  modify  wiitten  conditions  of  sale,  .  281 

OsTBZfBiBLE  agency, 363 

See  Agency. 

authority, : 866 

See  Authority — Aasirr. 

Oyer-ikbitiiancb,  return  of  premium  on,  how  made, 420,  421 

OwKKR,  whois,., 53 

all  property  has  an, 55 

who  may  be, 55 

the  state  is,  of  what, • 65 

rights  of, 64 

of  thing  owns  its  products,  &c., 64 

of  future  estate  may  use  easements,  when, 77 

of  estate  in  dominant  tenement  may  enforce  easement, 77 

of  servient  tenement  may  recover  land  subject  to  easement, 77 

of  real  property,  rights  of, 79 

in  water, 79 

as  to  boundaries 82 

entitled  to  everything  beneath  or  above, 82 

to  lateral  and  subjacent  support, 83 

to  trees, i 83 

obligations  of  coterminous, 84 

of  life  estate  in  real  property  may  use  it,  )low, 80 

duties  of, 83 

pledge  by  apparent,  when  valid, 501 

OwsTSRa,  joint,  defined, .:. 57 

in  common,  defined, 57 

in  partnership,  defined, 57 

joint  or  common,  &c.,  transfer  between,  does  not  avoid  insurance,  . . .  409 

Ownership,  defined, 53 

what  may  be  the  subj ect  of, 53 

wild  animals  may  be  subjects  of,  when, 53 

modifications  of, 56 

may  be  absolute  or  qualified, «^ . .  •  56 

absolute,  defined, 56 

*  qualified,  defined, ^ 57 

several,  defined, 57 

joint,  defined, 57 

in  partnership,  defined, 57 

in  common,  defined, .' 57 

termination  of, 65 

See  Ebtatk— Intbbkst— Pbopbrty. 

Paper,  defined, • 644 

"Pahdos  does  not  restore  convicts  to  rights  of  marriage,  &c, 15 

Pareztt,  child  protected  against  abduction  of, 18 
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Pabbnt  Ain>  CHILD,  by  birth •. 80 

when  relationship  of,  legitimate, 81 

lights  and  duties  of, 81 

not  liable  for  each  other's  acts, 85 

succession  of,  to  ^ach  other's  property, 185-188 

by  adoption, 86 

contract  of  either  avoided  by  duress  or  menace  of  the  other,  when,  226,  227 

marriages  between,  forbidden, , 14 

Pab^,  corporations  for  maintenance  of,  may  be  formed, 119 

Pabtial  performance,  effect  of, 206 

offer  of,  has  no  effect, ••  -  ^^ 

makes  oral  contract  of  sale  valid,  when, 270,  271 

Pabtibs  to  marriage,  who  may  be, 14 

to  contract,  who  may  be, ; 224 

must  be  capable  of  identification, 224 

third  person's  rights  against 224 

to  insurance,  who  may  be, 406,  407 

Pabtner,  who  is, 881 

part  owner  of  ship  is  not, 882 

can  only  be  admitted  by  iCnanimous  consent, 882 

interest  of,  in  partnership  property, 888 

share  of,  in  profits  and  property, i 888 

may  require  partnership  property  to  be  applied  to  debts, 884 

lien  of,  upon  partnership  property, 884 

relation  of,  confidential, 884 

is  a  trustee, 884 

obligations  of,  as  trustee, 884 

must  act  in  best  of  faith  with  copartner, 884 

I 

must  not  take  advantage  of  copartner, 884 

must  account  to  the  firm, : 885 

entitled  to  compensation  for  expenses, 885 

not  for  services, , 885 

may  renounce  partnership,  how, 886 

effect  of  renunciation  by, 886 

who  liable  as, 890 

general^  authority  of, 886 

to  bind  minority  of  copartners, 887 

as  agent  for  the  firm, «.  887 

to  act  under  seal, 887 

to  make  general  assignment,  when, 887 

to  dispose  of  g(X)d  will,  when, 887 

of  whole  property,  when, 888 

confined  to  acts  in  good  faith, 889 

in  liquidation, 894 

profits  made  by,  belong  to  firm,  when, 889 

may  not  engage  in  separate  business,  when, 889 

may  engage  in  separate  business,  when, 890 

may  be  required  to  account  for  separate  business,  when, 890 

liabiUty  of, 890 

joint  with  copartner, 890 

93 
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for  acts  of  copartner, 890 

continues  after  dissolution,  when, 893 

maj  dissolve  partnership,  when, 891,  892 

entitled  to  judgment  of  dissolution,  when, 892 

notice  of  withdrawal  of,  when  sufficient,. . .  % 898 

may  act  in  liquidation,  when 894 

in  what  manner, .• t 894 

in  special  partnership,  has  sole  authority, 400 

may  sue,  &c.,  without  special  partner, 401 

liability  of, 402 

tpeeUU,  authority  of; 400 

may  investigate  and  advise, 400 

may  lend  to  or  for  firm, 400 

claims  of;  on  firm,  are  subordinate, 400 

not  necessary  party  to  actions  by  or  against  firm, 401 

may  not  withdraw  capital 401 

must  restore  capital  withdrawn, 401 

may  receive  interest  and  profits, .- 401 

liability  of, .^ 402 

of  contribution  oi; 402 

as  general  partner,. 402 

new,  how  admitted, 403 

may  sell  interest, 404 

may  quit  partnership,  how, 404 

transfer  from  one  to  another,  does  not  avoid  insurance, 409 

insurance  by,  when  applicable  to  partnership  interest, 416 

See  Partnebship. 

P.UITKBB8HIF,  defined, 881 

interest,  defined, 57 

Joint  use  of  ship  does  not  create, 882 

how  formed, 882 

property,  defined, 883 

interest  of  partners  in 888 

to  be  applied  to  partnership  debts, 884 

what  presumed  to  be, ' 884 

how  passes  by  succession, 189 

profits  and  losses,  how  divided, 883 

obligations  of  parties  to, 884 

to  act  in  good  faith, 884 

to  account, 88!i 

to  serve  without  compensation, 386 

Tenundation  of, ^ .  885 

effbctof, 885,  886 

ffeneralf  defined, 886 

bound  by  decision  of  majority, 887 

each  partner  agent  for, 887 

authority  of  partners  in, 887 

acts  in  bad  fkith  do  not  bind, 889 

obligations  of  parties  to, 889 

profits  of  partners  belong  to, 889 
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partner  in,  may  not  engage  In  certain  biudnesB, 889 

maj  engage  in  other  business, 890 

must  account  for  certain  profits, 890 

liabiUtyof, 890 

of  one  held  out  as, 890 

who  liable  as, 890 

duration  of, 391 

how  dissolved, 891 

partner  may  withdraw  from,  at  any  time, 893 

entitled  to  dissolution,  when, 892 

notice  of  dissolution  of, 898 

change  of  name,  when  sufficient, 898 

powers  of  partners  after  dissolution  of, 894 

*      liquidation  of, • 894 

who  may  act  in, 894 

who  may  not  act  in, 894 

powers  of  partner  acting  in, 894 

name  of,  what  may  be  used  as, 895 

foreign,  may  be  used, 895 

certificates  to  be  filed  on  use  of, 895,  896 

tp$oud,  how  formed, ^ 897 

of  whom  composed, 897 

certificate  of,  to  be  made, , . .  897 

to  be  acknowledged, 898 

to  be  filed, 898 

.    '                           transcript  of,  to  be  filed, 898 

to  be  published, 899 

affidavit  of  payment  of  capital  of,  required, 898 

renewal,  &c.,  of,  to  be  certified,  recorded,  &c., 899 

in  what  name  to  be  conducted, 400 

who  may  transact  business  of, 400 

special  partner  in,  may  investigate  and  advise, 400 

may  lend  to,  and  recover  from, 400 

must  not  withdraw  capital  from, 401 

may  receive  profits  from, 401 

general  partners  in,  may  sue  and  be  sued  alone, 401 

transfers  of^  with  intent  to  prefer  creditors,  void, 401 

liability  of  general  partners  in 402 

of  special  partners  in, 402 

who  may  not  question  existence  of, 408 

how  made  general, 403 

admission  of  new  partners  into, 408 

by  purchase, 404 

,                     dissolution  of, 404 

partners  may  agree  not  to  carry  on  business  in  the  same  town  after 

dissolution  of, 256 

Pabsbnokb  entitled  to  reasonable  accommodations, 829 

accepting  ticket,  how  far  bound  thereby, 840 

luggage  of, 841 

Bee  LuoaAaa. 
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entitled  to  a  seat, 843 

most  conform  to  roles  of  carrier, S43 

may  be  ejected  for  non-payment  of  fare, 842 

Pabtubs,  right  of,  may  be  held  as  easement, 74 

PAtmsnt  defined, 306 

application  of  general, 206 

of  less  than  liquidated  debt  when  due,  not  satisfi&ction, 210 

acceptance  of  new  obligation  in,  effect  of, 220 

time  allowed  for, 252 

to  agent,  when  sufficient, 870 

when  necessary  to  claim  on  indemnity, .' 446 

of  negotiable  instrument,  may  be  made  to  whom, 545 

for  honor  may  be  made,  when, 552 

howmade, '. 553 

must  be  accepted 553 

how  made  in  case  of  foreign  bill, 557 

See  Pbrformancb — Offer  of  pbrfori^ancb. 

Pbkal  bonds,  &c,  valid  except  as  to  penal  dauses 254 

damages,  in  what  cases  allowed, 578 

law,  specific  relief  not  granted  to  enforce, 583 

Penalty  imposed  by  contract,  void, 254 

surety  not  liable  beyond, ' 468 

specific  relief  not  granted  to  enforce, 683 

contract  with,  may  be  specifically  enforced, 580 

Pebfobmakcb  of  obligation  extinguishes  it 205 

by  one  joint  debtor  extinguishes  liability  of  all, 205 

to  one  joint  creditor  sufficient, 205 

in  mode  directed  by  creditor,  sufficient, 206 

effect  of  partial, 206 

when  called  payment, 206 

application  of  general, 206 

of  eondition  precedent,  necessary,  when, 100 

when  excused, ^ 100 

offer  of, 200 

See  Offer  of  Pbbformancb. 

prevention  of, 215 

See  Prevention  of  Perforhanogl 

what  time  is  allowed  for, 211,  252 

of  principal  obligation  exonerates  surety, •• . . .  460 

partial,  does  not  extinguish  lien, 484 

specific, 586 

See  Specifio  Pebformanob. 

Pebilb  insured  against,  what  may  be, 406 

effect  of  remoteness  and  proximatenesa  of, 421 

insurer  liable  for  loss  incurred  in  rescue  from, 422 

excepted  in  insurance,  effect  of  loss  by, 422 

caused  by  fraud,  insurer  not  liable  for, 43!^ 

by  negligence,  insurer  liable  for, 422 

See  Insubancb. 

of  the  sea,  defined, 344 
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Pkbbokal  FBOPEBTT,  defined, 54 

by  what  law  goyemed, I(y7 

fttture  interests  in,  how  protected, 107 

aooeBsion  to, 186 

Bee  A0CB8BION. 

transfer  of, 148 

Bee  TBA17BFEB. 

bequest  of, 161 

See  Will, 

real  property,  when  deemed, 175 

mortgage  of, 498 

See  MoBT&AAB. 

pledge  of, 499 

Bee  Plbdob. 
remedies  concerning.    See  DAiCAass— Spbx3IFI0  bblibf. 
See  Pbofbbtt — Cokfobatiob — Good-will — Pbodxjct  of  thb 

Mhtd  -*  SHnTOTG  ^  Tradb-mabk. 

Pbrsonal  bblations, , 18 

Bee  Marbiagb — Pabbnt  and  Child — Guabdian  and  WAsd — 

Mastbb  akd  Sbbyakt. 

Personal  bbfbbsbntativb,  defined, 185 

property  of  intestate  passes  to, 185 

must  deliver  certain  property  to  widow,  &c., 185 

to  distribnte  property,  how, 186 

possession  of  legacy  obtainable  only  from, 180 

may  be  authorized  to  sell  property  disposed  of  by  will, 180 

notice  of  dishonor  to  be  given  to,  when, 541 

Bee  ExBCUTOB^SuccBSflzoN— Will. 

Personal  bigbtts,  defined  and  regulated, 9 

Persons,  general  provisions  concerning, 8 

meaning  of  the  word, 644 

Pebsons  of  unbound  mind,  definition  of, 4 

custody  of,  how  regulated, 4,  89,  40,  44 

contracts  of, 6,  6 

wills  of, 6,  162 

liability  of,  for  wrongs, 6 

marriage  of,  may  be  annulled, 20,  21 

Pew,  may  be  held  as  easement 75 

as  servitude, 76 

Pilot,  shipmaster  must  take,  when,. 820 

liable  for  negligence  of,  when, 880 

Place  of  performance,  defined, 210 

where  goods  sold  must  be  delivered 274 

option  as  to, 274 

notice  of  option  as  to, .^ 274 

where  thing  deposited  must  be  delivered 285 

of  payment  need  not  be  stated  in  negotiable  instrument, 524 

at  which  negotiable  instrument  must  be  presented, 585,  549,  554 

at  which  bill  of  exchange  is  payable, 547,  554 

at  which  protest  must  be  made, 556 
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Pl£DOE,  defined, 500 

what  to  be  deemed, 487|  501 

lien  of,  dependent  on  poeaeBaion, 501 

covers  increase  of  property, , 501 

lienor  may,  to  extent  of  lien, 501 

factor  may  not, ' 877 

when  valid  against  real  owner, 501 

lender  defined, 505 

may  withdraw,  when, 505 

holder  defined, • 505 

obligations  of, 505 

farther,  when  may  bereqoired^ 506 

sale  of,  may  be  made,  when, •  •  506 

not  until  demand  made, 506 

notice  of  time  and  place  of,  neoessaiy, .  .*. 506 

when  may  be  waived, 507 

demand  before,  may  be  waived,  how, «. . .  •  507 

pledgor  may  compel, 507 

evidences  of  debt  under, 507 

pledgor  entitled  to  surplus  at, 508 

what  pledgee  may  retain  from, 508 

when  pledgee  may  purchase  at, 508 

foreclosure  of, 508 

SeeliiEir. 

may  be  contained  in  negotiable  instrument, 525 

Pledges  must  have  possession, 501 

may  commit  possession  to  pledgeholder, 601,  505 

liable  as  depositary  for  reward, ^ 505 

may  require  farther  pledge,  when, 506 

may  sell  thing  pledged,  when, 506 

how, 507 

must  not  sell  evidences  of  debt, 507 

must  demand  performance  before  sale, •  506 

must  give  notice  of  sale, 506 

may  retain  what,  out  of  proceeds  of  sale, 506 

must  pay  surplus  to  pledgor, 508 

cannot  purchase,  except  from  pledgor, 506 

may  foreclose  right  of  redemption,  how, ■ •  •  506 

may  be  authorized  by  court  to  purchase, 506 

Plsdgeholdeb,  defined, 505 

must  enforce  all  rights  of  pledgee, • 505 

for  reward  cannot  exonerate  himself, 505 

liable  as  depositary  for  reward, 505 

gratuitous,  may  exonerate  himself,  how, 506 

liable  as  gratuitous  depositary, 506 

can  purduuBe  from  pledgor  only, 506 

PUBDOOR  must  deliver  possession 501 

for  benefit  of  third  person,  rights  of, 505 

cannot  withdraw  pledge,  when, 505 

must  make  further  pledge,  when, 506 
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entitled  to  demand  before  Mde, 506 

to  notioe  of  aele, « 506 

waiver  of  demMid  by, 607 

of  notioe  hj, 507 

may  require  sale  of  thing  pledged, 507 

surploB  proceeds  of  sale  to  be  paid  to, 508 

thing  pledged  can  be  purchased  by  pledgee,  &c^  only  from, 506 

POUCT  OP  EN8UBANCB  in  general, 414 

defined, 415 

most  specify  what, , 415 

interest  of  person  specified  in,  alone  covered, 415 

of  principal,  how  may  be  covered  by, 415 

of  joint  owners,  kc,  how  may  be  covered  by, 416 

who  can  claim  benefit  of  general  description  in, 416 

may  be  made  for  benefit  of  successive  ownen, 416 

transfer  of  thing  insured  does  not  transfer, 416 

suspends, 416 

open,  defined, 416 

valued,  defined, 417 

running,  defined, 417 

effect  of  receipt  in, 417 

agreement  not  to  transfer  claim  under,  after  loss,  void, 417 

express  warranty  must  be  in, .  418 

positive  statement  in,  is  a  warranty,  418 

when  avoided  by  breach  of  warranty, 410 

See  Insukancb. 

POOB  OFFICBRS.     See  OfFICIER  —  SUFBRIHTENDBNT. 

PossBSBiON  of  real  property,  when  may  be  recovered, 584 

of  personal  property,  how  recovered, 584 

change  of,  not  necessary  to  mortgage, 486 

necessary  to  pledge, 501 

mortgagee  not  entitled  to,  by  virtue  of  mortgage, 490 

may  acquire,  how, ^0 

P088IBLB,  object  of  contract  must  be, 237 

what  is  deemed, 287 

Possibility,  mere,  cannot  be  transferred, .• 189 

defined,  237 

PofiTHUiious  CHILD,  when  entitled  to  take  property, 59 

birth  of,  defeats  certain  future  interests, 65 

PoBT-OFFiCB,  notice  of  dishonor  may  be  served  through, 540 

when  to  be  put  into, 541 

communication  by,  want  o(  excuses  notice, 548 

Power  cannot  be  delegated  by  minor, 4 

by  persons  of  unsound  mind, 6 

of  sale,  may  be  given  by  mortgage,. . : 488 

under  mortgage,  how  executed, 488 

Power,  in  relation  to  real  property, 93 

defined, 94 

grantor  of,  defined, 49 

grantee  of,  defined, 94 
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general, 94 

speciid, p - 94 

beneficial, 94 

intrust, -.•  95 

general, • .  •  ^ 95 

special, -. 95 

who  can  grant, 95 

who  may  hold, 95 

how  granted, 95 

may  be  reserved  by  grantor  of  esti^te, 96 

irrevocable, ' 96 

lien  upon  property, « •  96 

given  by  mortgage,  part  of  security, 96 

beneficial,  passes  to  insolvent's  assignees,  &c,.  .^ 96 

execution  of,  by  whom, « 97 

how  made, 97 

by  devise, ! 98 

when  not  by  will, 98 

when  grantor's  directions  concerning,  impracticable, 98 

may  be  disregarded, 98 

must  be  followed, 98 

consent  of  third  persons  to,  how  given, t . .  99 

how  £Bir  necessary, 99 

may  be  compelled,  when, 104,  105,  106 

instrument  in,  need  not  recite  power, 105 

may  be  recorded, 100 

suspension  of  alienation  by,  how  computed, 100 

what  estate  may  be  given  by, 100 

how  afiected  by  fraud, % 101 

excessive  disposition  by  virtue  of,  void  only  as  to  excess, 100 

married  women  may  be  vested  with, T. 101,  103 

vested  with,  may  act  as  if  unmarried 100 

absolute,  unaccompanied  by  trust,  gives  estate  in  fee,  when, 101,^109 

when  deemed  absolute, , 103 

to  life  owner,  to  make  leases,  may  be  granted, 103 

cannot  be  separated  firom  estate, 108 

how  extinguished, , 103 

bound  by  mortgage, 103 

special  and  beneficial,  may  be  reached  by  creditors, 104 

beneficial,  not  enumerated,  void, 104 

in  trust,  is  imperative 104 

shares  of  beneficiaries  under, 105 

execution  of,  after  death  of  trustee, 105 

when  devolves  upon  supreme  court, 105 

« 

may  be  adjudged  in  favor  of  creditors, 106 

defective,  may  be  remedied, 106 

certain  provisions  applicable  to, 106 

Pbkhium  of  insurance, 419 

when  earned, 419 

return  of,  when  must  be  made , .  419,  430 
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when  need  not  be  made, 420 

in  oaee  of  &aad, ,  • .  420 

in  ease  of  oYer-insurance, 420 

contribution  to 420 

by  simoltaneotia  insuren, 420 

by  saeceseiTe  inauxers, .' 421 

rate  of,  mnat  be  specified  in  policy, 415 

PRBSCRIPTION,  title  aoqoired  by, 184 

PowBB  OF  ATTOBNBT  not  affected  by  provlaions  concerning  powers, 98 

gratnitona  employee  onder,  most  act, 809 

PBHCEDBzrT,  Condition.    See  Conbitiok. 

PmursBBNOB,  common  carrier  must  not  give,  except  to  govemment, 889 

to  be  given  by  common  carrier  of  meoBagee,  when, 846 

in  assignment  for  benefit  of  creditors,  what  may  be  given, 609,  610 

mnst  be  absolute, 610 

Pbxsentmbnt  of  negotiable  irietrumerU  for  payment, 534 

to  principal  debtor,  not  necessary  to  charge, 534 

to  be  made,  how, 534 

by  whom, 534 

to  whom, 535 

where, 535 

when, 535 

apparent  maturity  for  purpose  of, ^ 536 

when  excused, 548,  544 

delay  in,  when  excused, 544 

when  waived, 545. 

oflfQlof  exchange  for  acceptance, 548 

of  one  of  a  set,  sufficient, 547 

may  be  made,  when, 548 

to  be  made,  how, 548 

by  whom, 549 

to  whom, 549 

where 549 

when, 549 

to  one  of  joint  drawees,  sufficient, 549 

to  drawee  in  case  of  need,  necessary, 549 

within  what  time  necessary  to  charge  drawer,  &c, 549. 

how  excused, 554t 

delay  in,  how  excused, 555 

for  payment, ^ 558 

where  to  be  made, 554 

effect  of  delay  in, 554 

how  excused, 555 

of  promieeory  note,  effect  of  delay  in, 560 

of  cheque,  effect  of  delay  in, w 560 

See  Bill  of  Exchanob — Nbootiablb  iNSTRiTMBirr. 

PRBSSURB,  trustee  may  not  use, 850 

partner  may  not  use, 884 

Prbsumftion,  that  certificate  of  marriage  is  true, ^ 18 

that  age  of  apprentice  is  truly  stated  in  indenture^ 46 

94 
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that  grant  was  delivered  at  its  date, 140 

that  gift  ia  made  in  view  of  death, 151 

that  right  or  obligation  is  Joint, 4197 

that  creditor's  retention  of  part  performance  is  not  volTUitary, '  206 

that  sealed  contract  was  made  for  consideration, 244 

as  to  origin  of  uncertainty  in  contract, 251 

of  extent  of  damages  may  be  agreed  upon,  when, « 254 

that  depositary  is  in  fault  in  certain  cases, '.  287 

as  to  term  for  which  real  property  is  hired, 803 

that  hiriag  of  real  property  is  renewed, 803 

that  certificate  of  master,  &c^  in  favor  of  sailor,  is  tme, 824 

that  mana^ng  owner-of  ship  has  no  compensation, 826 

that  transactions  between  trustee  and  beneficiary  are  affected  by 

undue  influence, 858 

that  representation  in  insurance  refers  to  time  of  completion  of  con- 
tract,    418 

that  person  insured  has  knowled^  of  prior  loss, 4^ 

that  signature  to  negotiable  instrument  is  for  value,  &c., 527 

that  bill  of  exchange  is  dishonored,  when, 636 

as  to  damage  caused  by  conversion  of  personal  property, 576 

as  to  adequacy  of  damages  as  relief 588 

in  revising  contract,  that  parties  intended  a  fair  agreement, 595 

that  certain  transfers,  without  change  of  pdbsession,  are  fraudulent, .  605 

of  fraud,  how  repelled,. , 606 

See  Eyidkncb. 

Pbbvbntion  of  FERFOBicANCB,  when  an  excuse, 215 

rights  of  debtor  in  case  of, 217 

of  reduction  of  contract  to  writing,  effect  of, 242 

Pbbventiyb  beusf  to  be  given  only  in  special  cases, 564,  583 

how  given, 583 

in  general, 599 

See  INJUNCTION. 

PaiCB,  defined, 268 

when  to  be  paid, 280 

of  real  property,  priority  of  mortgage  for, 481 

lien  for, 515 

of  personal  property,  lien  for, 516 

Pbincipal  does  not  follow  incident, 148,  638 

incident  follows, 148,  688 

(in  agency)  and  agent,  defined 862 

relations  of, 362 

may  authorize  agent  to  do  what, 864 

agent  cannot  have  authority  to  defraud 364 

consideration  not  necessary  to  bind 864 

must  have  power  to  do  act  ratified, 865 

authority  conferred  by, 366 

may  be  disobeyed,  when, 867 

represented  by  agent,  for  what  purposes, 369 

bound  by  incomplete  execution  of  authority,  when, 369 

deemed  to  have  notice  of  what, 369 
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bound  hj  act  in  excess  of  authority,  how  fiur, 870 

under  ostensible  authority,  when, 870 

under  seal  as  if  not  under  seal, 871 

exonerated  by  payment  to  agent,  when,. .  c 870 

claim  against  agent  may  be  set  off  against,  when, 870 

responsible  for  wrongs  of  agent,  when, 871 

agent  when  responsible  as, 873 

must  not  deliver  to,  when, 873 

has  no  connection  with  sub-agent,  when, 874 

represented  by  sub-agent,  when 874 

agency  may  be  revoked  by,  when, 875 

(fn  ffttaratUy)  consent  of,  not  necessary  to  guaranty, 440 

removal  of,  when  equivalent  to  insolvency, 458 

liability  of  guarantor  on  default  of, 469 

notice  to  guarantor  of  default  of,  when  necessary, 459 

obligation  of  guarantor  cannot  exceed  that  of, 459 

guarantor  liable  notwithstanding  disability  of, 459 

guaranty  for  successive  liabilities  of, 460 

guarantor  exonerated  by  certain  dealings  of  creditor  with,. . . .  461 

not  exonerated  by  delay  in  proceeding  against, 466 

by  discharge  of,  by  act  of  law, 466 

indemnified  by,  liable  to  extent  of  indemnity, 466 

(tn  turetyalup)  apparent,  may  show  that  he  is  surety, 467 

surety  may  require  creditor  to  proceed  against, 470 

may  compel,  to  perform  obligation, 471 

may  enforce  creditor's  remedies  against, 472 

entitled  to  application  of  property  of,  to  discharge  of 

obligation, i 478 

must  reimburse  surety, 471 

See  Ageng;? — (iUABAirrr — Surbttshif. 

Peintbd  parts  of  contract  inferior  to  written  parts,. ...  % 250 

PaiiTTnYO  OOKPAN^IBS  may  be  formed, 120 

Pbiobitt  of  liens 481 

to  be  according  to  date, 481 

mortgage  for  price  of  land  has, 481 

lien  upon  single  fund  has,  over  lien  upon  several  funds, .' 481 

of  different  employments,. '. 812 

of  surety's  property  over  principal's, 478 

of  bottomry  liens 618 

Privatb  party,  grant  interpreted  against, 142 

contract  interpreted  against, 251 

PRivniBOKD  cosCMiTNiCATioN,  definition  of, 11 

pRiviLSQEO  PUBLICATION,  definition  of, 11 

Procebding,  judicial,  when  not  to  be  restrained  by  injunction, 600,  601 

Product  of  the  mixd,  how  £Eir  subject  of  ownership, 180 

shares  of  joint  owners  of, 180 

may  be  transferred, 181 

exclusive  right  to,  lost  by  publication, 181 

rights  of  second  author  of, 181 

Production  of  thing  offered  by  way  of  performance,  not  necessary, 213 
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Pbofit  and  losa,  shares  of  partners  In, 888 

made  hj  partner  belongs  to  firm,  when, 889 

special  partner  may  draw  his  share  of, 401 

Profits,  who  has  insurable  interest  in, 427 

messnre  of  indemnity  for  loss  of, 440 

loss  of,  when  presumed, 440 

See  iNSURANca. 

Pbqmibb,  false,  when  fraudulent, 228,  264 

of  marriage, 16 

damages  for  breach  of, 675 

to  answer  for  third  person, 449 

to  accept  bill,  when  equivalent  to  acoeptanoe, 651 

See  Fraud. 

Promibsort  NoTB,  defined, 550 

instrument  in  form  of  bill  of  exchange,  when  deemed, 558 

certain  provisions  applicable  to, 659 

effect  of  delay  in  presentment  of,. . « 560 

See  Neootiablb  Inbtruiobnt. 

Proof  of  instruments  for  record, 154 

by  whom  taken, 154 

by  whom  made, 156 

officer  must  know  person  making 156 

where  witnesses  are  dead,  who  may  take, «  156 

how  made, 156 

certificate  of; ' -156 

certificate  to  accompany, 157 

of  loss  under  insurance,  how  to  be  given, 423 

objections  to,  how  waived, 423 

of  loss  of  negotiable  instrument  must  be  given,  when, 587 

See  EviDJBNCB. 

Property  in  general, 61 

nature  of, ;. . . .  68 

ownership  in 53 

in  what  may  exist, v 53 

modifications  of, 56 

conditions  of, 61 

termination  of, ! 65 

real,  what, 54 

personal,  what, 54 

always  has  an  owner, 55 

what  owned  by  the  state, 55 

who  may  hold, 55 

interests  in, 66 

absolute, 56 

qualified, 57 

several, « 57 

joint, , . . : 67 

partnership, 57 

common, 67 

present, 58 
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fatnre 58 

perpetual, 58 

limited, '. 58 

vested, ..../ 59 

contingent, 59 

may  be  altematiye, 59 

not  void  becaoBe  improbable, 59 

ftitnie,  rights  of  posthumous  children  in, 59 

pass  by  transfer,  &c., 60 

may  be  released, 60 

how  defeated, 65 

none  except  those  mentioned, 60 

conditional,  ,^ 61' 

lestraints  upon  alienation  of, 63 

accumulations  of  income  o^ .' 63 

See  AccfuicuLATioK. 

rights  of  owners  o( 64 

who  entitled  to  income  of,  in  certain  cases, 64 

ownership  of,  how  terminated, 65 

real  or  immovable, 67 

See  Real  Pbofebtt— Est ATjeBS—SEBViTUDBs—  Uses  and 

Tbubts — POWEBS. 

personal  or  movable, 107 

See  Pebsonal  Pbofebtt — Thing  in  Action — Shipping  — 

COBPOBATIONS  —  STOOK — PBODUCTS  OF  THE  MIND  —  TbADB- 
HABKS —  QOOD-WILL  —  LETTEBS. 

acquisition  of, 188 

by  occupancy, 188 

amounting  to  prescription, 184 

by  accession, 134 

See  AocESSiON. 

by  transfer, 188 

See  Tbansfeb — Gbant. 

by  will, 161 

See  Will. 

by  succession, 183 

See  SI7GCE88ION. 

■ale  of, 287 

Bee  Sale. 

exchange  o( 228 

See  Exchange. 

deposit  of, 288 

See  Defobit. 

loan  of, 293 

See  Loan. 

hiring  of, 800 

See  HiBiNG. 

carriage  of, 830 

See  Cabbiage. 


• 
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insurance  of, 406 

See  Inbttrakcb. 

lien  upon, 476 

See  LiBN. 

mortgage  of, : 485 

See  MoBTGAOB. 
contract  obtained  hj  detention  of,  or  menace  of  injoiy  to,  when  void- 
able,  228,  227 

Pbopobal  of  contract,  acceptance  of,  how  to  be  made, 234 

what  is  deemed, 235 

must  be  absolute, 295 

may  be  revoked,  when  and  how, 236 

See  Consent. 

Pbotbst,  notice  of  dishonor  of  foreign  bill  can  be  given  only  by  notice  of,. .  556 

by  whom  m%de, 656 

how  made, 656 

where  made, 656 

when  made, 657 

how  excased, 657 

notice  of,  how  given, 657 

effect  of  waiver  of, 657 

Provisions,  implied  warranty  on  sale  of, 278 

Public  grants  to  be  interpreted  against  grantee, •  142 

contracts  to  be  interpreted  against  private  party, 251 

who  may  recover  for  deceit  practiced  npon, 264 

Publication  of  change  in  persons  using  partnership  name,  when  necessary,  806 

of  formation  of  special  partnership,  must  be  made,. 399 

of  renewal  of  same,  must  be  made, 399 

of  dissolution  of  same,  must  be  made, 404 

PuFPmo  at  auction,  a  fraud, 281 

PuBCHASB-HONBT,  priority  of  mortgage  for, 481 

lien  for, 515 

PuBCHASER,  record  of  conveyance  notice  to  subsequent, 158 

for  value,  claiming  under  defective  execution  of  power,  entitled  to 

relief,   100 

instrument  affecting  real  property  intended  to  defraud,  void 

against, 159 

exception  in  case  of  notice  to 160 

grant  by  person  having  power  of  revocation  operates  as  revo- 
cation in  favor  of,  when, 160 

in  good  faith,  conveyance  of  real  property  void  against  unless 

recorded,  158 

title  of,  not  impaired  by  certain  provisions, 160,  605 

by  trust, 854 

mortgage  of  personal  property  void  against,  unless  filed,  494 

obligation  in  respect  to  real  property  not  enforced  against,  594 

certain  transfers  void  against, 606 

without  notice,  not  prejudiced  by  resulting  trust, < 87 

transfer  subject  to  defeasance  absolute  in  fiivor  of,  when,  487 

tn  good  faith,  lien  void  against,  when, 484 

See  BuTBB— Salb. 
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QcAUTT,  implied  warranty  of, 27&-278 

Bee  Warraittt. 

Quantity,  implied  warranty  of, 278 

Question  of  Fact,  actual  fraud  is, .' 281 

Quiet  enjoyment,  covenant  of,  runs  with  land, 208 

fonnof, 269 

implied  in  contract  of  hiring, 800,  805 

Quorum  defined, 127 

Bailway,  carrier  by,  peculiar  rights  and  duties  of,  how  regulated, 828 

must  deliver  freight,  where, 881 

See  Carrier. 

Railway  Comfanieb  may  be  formed, 119 

Ransom  of  ship  and  cargo, 879 

Rate  of  interest, : , 298 

See  Interest. 

Ratification,  voidahle  contract  may  be  made  valid  by,  when, 286 

authority  conferred  by, 864 

how  made, • 865 

when  cannot  be  partial, , 865 

when  void, 865 

to  prejudice  of  third  persons,  not  allowed, 865 

may  be  reednded,  when, 866 

See  Agency— Agent. 

Readiness  and  willingness  essential  to  offer  of  performance, 212 

equivalent  to  offer  of  payment,  when, 584 

Real  Property,  defined, « 54 

interests  in,  how  denominated,....  •  60 

general  provisions  concerning, 67 

estates  in 67 

of  inheritance, 08 

fee  simple, ^«*.., •  68 

fee  taU.  aboUshed, 68 

freehold, 69 

for  years, 69 

at  will, 69 

future, 69 

in  reversion, 70 

remiSnder, 70 

termination  of, 73 

burdens  or  servitudes  upon, 74 

See  Easembnt— Sbrtxtudbs. 

lights  of  owners  of, 79 

in  respect  to  water,  . .  # 79 

how  may  be  used  by  owner  for  life, 80 

by  tenant  for  years  or  at  will, 80 

remedies  of  devisees,  &c.,  for  rent  of, 80 

of  lessee  against  assigns  of  lessor  of^ 81 

rent  of,  how  recoverable, 81 

who  may  sue  for  injury  to  inheritance  in, 82 

boundaries  of, 82 
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aky,  4 ^ 82 

water,  83 

way, 88 

lateral  Bupport, 88 

tieee, .^ 83 

ootenninous  owners  of,  their  rights, 83 

obligations  of  owners  of, 83 

owner  of  life  estate, 88 

coterminons  owners, 84 

uses  and  trusts  in, ^, 84 

See  Trusts  m  Real  Pbofertt. 

powers  in  relation  to, 98 

See  PowsBB. 

belonging  to  Indians,  not  alienable, 7 

accession  to, 184 

See  AocBSBioK. 

transferor 144 

See  Trassfsb. 

hiring  of, , 803 

See  HmmG. 

when  deemed  personal,  after  testator's  death, 176 

seller  of,  must  execute  grant  in  prescribed  form, 369 

agreement  for  sale  of,  must  be  in  writing, 371 

SeeSAUB. 

mortgage  o^ ^1 

«  See  MoBTGAGX. 

remedies  concerning.    See  Damagbs  —  Sfbcdto  Bblixf. 

Bbafon  of  role  ceasing,  rule  should  cease, 885 

being  same,  law  should  be  same, 836 

Rbabonable,  contract  to  be  interpreted  so  as  to  make  it, 347,  351 

interpretation  to  be, 680 

time  to  be  allowed  for  performance  of  contract, ^. . .  353 

for  delivery  of  goods  sold, 373 

for  removal  of  goods  sold, *  880 

hours,  offer  and  demand  to  be  in, 311,  375, 535 

damages  must  be, 581 

contract  not  spedJ&caUy  enforced,  unless, .^ 591 

Rbobift,  party  performing  obligation  entitled  to  written, 313 

in  policy  of  Insurance,  effect  of, 417 

party  paying  negotiable  instrument  entitled  to  written, 537 

RaooBD  of  instruments  affeatingrea]  property, .  .i 153 

acknowledgment  or  proof  necessary  to, 153 

affecting  personal  property, . . .  .t 153 

in  what  office, 153 

in  what  books, 153 

duties  of  officers  in  relation  to, 153 

affecting  title  to  ships, 153 

proof  or  acknowledgment  before, 158 

See  ACKKOWIiBDGlOfiNT. 

effector , 158 
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effect  of  want  of, 1(118 

provisions  concerning,  not  applicable  to  certain  cases, 159 

of  formation  of  special  partnership,  to  be  made S08 

of  renewal  of  special  partnership,  to  be  made, 899 

of  change  in  special  partnenhip,  to  be  made 403 

of  dissolution  of  special  partnership,  to  be  made, 404 

of  mortgage  of  real  property,  how  made 492 

effect  of, 492 

of  assignment  of  mortgage,  how  made, 493 

of  discharge  of  mortgage,  how  made, 493 

of  assignment  for  benefit  of  creditors  required, 615 

where  to  be  made, « 615 

when  to  be  made, 615 

effect  of  want  of, 615,  616 

Rboobdbr  of  city,  powers  of,  in  relation  toapproitioes, 46 

Bbdsbm,  who  may, 482 

See  Rbdbhftion. 

Redeicftiom  from  lien, 482 

person  having  interest  in  property  subject  to  lien,  has  right  of, 482 

inferior  lienor  has  right  of, 482 

how  made 483 

contract  in  restraint  of,  void, 479 

right  of,  may  be  foreclosed 490,  404 

Bee  Ln&N — Mortoaoe. 

Kx-BirrRT,  right  of,  not  transferable 139 

Bboibteb  of  Dbbds,  instruments  to  be  recorded  with, 153 

wiUs  may  be  deposited  with, 165 

mortgage  of  personal  property  to  be  filed  with,  when, 495 

duties  of,  in  respect  to  mortgages, 496 

assignment  for  benefit  of  creditors  to  be  recorded  with, 615 

inventory  and  affidavit  to  be  filed  with, 615 

assignee's  bond  to  be  filed  with, 616 

Bb-insurakcb,  defined, 424 

'  what  must  be  communicated  on, 425 

prtenmed  to  be  against  liability, 425 

original  insured  has  no  interest  in, 425 

See  INSITRANCE. 

Relationship  of  the  half  blood  gives  right  to  succeed, 191 

computation  of  degrees  of, 191 

brothers  and  sisters  in  first  degree  of,  192 

illegitimate,  when  succession  allowed  through, 192 

Belatitbs,  mutual  right  of  defense  of, '.....  12 

of  half  blood,  take  by  succession,  when, 191 

bom  after  death  of  intestate,  take  by  succession,  when, 192 

SB,  obligation  extinguished  by, 221 

general,  what  not  affected  by, 221 

of  joint  debtor  does  not  extinguish  obligation  of  others, 222 

of  guardian  by  ward, 43 

of  future  interest  in  property 60 

of  power  to  make  leases, 108 

95 


I 
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Belief,  in  general, 563 

compensatory,  the  usual  form  of, 564 

specific  and  preventive,  limited  to  special  cases, 564 

from  forfeiture, 564 

compensatory,  defined, 565 

See  Dahaobs. 

specific, 684 

See  Possession  —  Specific  Performance  —  Rbvisiok  — 

Rescission — Cancellation. 

'preventive, 599 

See  Injunction. 

Bemaindi;^,  defined, 70 

contingent,  upon  prior  remainder  in  fee, 70 

upon  term  6f  years, « 72 

when  may  be  created, 71 

when  must  be  for  residue  of  term, 71 

when  must  take  effect, .• 71 

for  life  upon  term  of  years, 72 

upon  a  contingency, ; 72 

to  heirs,  what  title  vests  under, 72 

Removal  from  state  equivalent  to  insolvency,  when, 458 

of  trustee,  when  and  how  made, 861 

Rent  under  lease  for  life  how  recovered, 81 

dependent  on  life,  when  recoverable, 81 

remedies  for  recovery  of,  by  assignees, 81 

payment  of,  by  tenant  to  grantor,  when  sufficient, 148 

term  of  hiring,  how  indicated  by, 808 

acceptance  of,  when  operates  as  renewal  of  lease, 808 

whon  payable, •  804 

forfeited  by  letting  room  in  parts, 804 

See  HmiNG. 

Repair,  borrower  must,  when, 204 

hirer  must,  when, 801 

lessor  of  real  property  must,  when, 802 

lessee  of  real  property  may,  at  expense  of  lessor,  when,. * . . .  808 

letter  of  personal  property  must,  when, 305 

hirer  of  personal  property  may,  at  expense  of  letter,  when, 805 

Repealing  clause, 647 

Reports  of  official  proceeding::^,  privileged,. . .! 12 

Repossession  for  breach  of  condition,  right  of,  not  transferable, 189 

Representation  in  insurance  generally, *. 412 

•     may  be  oral  or  writteii, 412 

when  may  be  made, 413 

how  interpreted, 413 

as  to  future,  when  deemed  promise, •  418 

how  may  affect  policy, 413 

when  may  be  withdrawn, 418 

to  what  time  deemed  to  refer, • 418 

concerning  information, ' 418 

when  deemed  false. , 418 
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effect  of  falsity  in, 414 

materiality  of,  how  determined, 414 

rules  ooncerhing,  govern  modification  of  contract, 414 

in  marine  insurance 428 

effect  of  falsity  in, 428 

concerning  expectation,  effect  of, 429 

in  fire  insurance 442 

effect  of  falsity  in 442 

agent's  authority  to  make,  defined, 867 

RBPUGNAirr  words,  interpretation  of, 142,  171,  250 

condition,  void, 61,  200 

BESCI88I0N,  contract  extinguished  by, 257 

may  be  made,  when, 257 

when  stipulation  against,  does  not  defeat  right  of, 258 

howeffected, 258 

minor  has  right  of, 4 

of  novation,  may  be  made  when, ' 221 

third  person  cannot  enforce  contract  after, 224 

of  sale  allowed  to  seller  in  case  of  non-payment  of  price,  when, 278 

to  buyer  in  case  of  seller's  refusal  to  allow  him  to  inspect, ....  280 

for  breach  of  warranty  on  agreement  fdr  sale, 280 

for  by-bidding  at  auction, 281 

of  usurious  contract  allowed, 290 

of  ratification,  when  allowed 866 

of  insurance  allowed  for  concealment,  when, 410,  412 

for  false  representation,  when, 414 

for  violation  of  warranty,  &c., 419 

of  alteration  of  obligation  does  not  restore  liability  of  guarantor,. . . .  465 

judgment  o(  in  what  cases  granted, 596 

for  mere  mistake  not  granted  without  restoration, 597 

may  be  upon  condition  of  compensation, 597 

stoppage  in  transit  is  not, 521 

See  Bbvocation. 

Bbsfondentia,  defined, 513 

owner  may  hypothecate  by,  in  any  case, 614 

master  may  hypothecate  by,  when, 514 

law  of  bottomry  applicable  to, 514 

obligation  imposed  upon  shipowner  by, 614 

See  Bottomry — Lien. 

Bbstohation  necessary  upon  rescission  of  contract, 259 

not  necessary  upon  rescission  for  usury, 299 

■ 

to  be  made  of  thing  wrongfully  acquired, 264 

demand  of,  when  necessary 266 

of  property  extinguishes  lien,  when 484 

BBflTRAiNT,  right  of  protection  from  bodily, 9 

of  alienation,  conditions  in, 61 

of  marriage,  conditions  in 61 

when  void, 61,  256 

of  alienation,  when  void, 61 

estates  creating  undue,  void, 62 
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of  legal  proceedingB,  contract  in,  void, ....» 255 

of  trade,  contract  in,  void  except;  &c., 255 

allowed  on  Bale  of  good-will, 256 

on  diflsolution  of  partnership, 256 

Return  of  premium  on  insurance  must  be  made,  when, 419 

need  not  be  made,  when, 420 

Revision  of  contract,  when  allowed, 504 

to  be  made  on  equitable  principles 595 

intention  of  parties  to  be  fully  considered  in, 595 

may  be  followed  by  specific  enforcement, 596 

Revocation  of  power,  when  allowed, 96 

must  be  recorded, '  158 

grantor  reserving  power  of,  when  deemed  owner, 102 

of  gift  in  view  of  death,  allowed, 151 

of  other  gifts,  not  allowed, 150 

when  grant  by  person  having  power  of,  operates  as, 160 

of  conjoint  will, 163 

of  will,  how  made, 166 

void  if  not  freely  made, 163 

how  proved, 166 

by  obliteration,  when  complete, 167 

in  duplicate, 167 

by  subsequent  will, 167 

does  not  revive  prior  will, 167 

by  marriage,  &c., 167,  168 

contract  for  sale  not, 108 

charge  or  incumbrance  not, 168 

transfer  when  not, 168 

when  is, 168 

revokes  codicils, 169 

of  proposal  of  contract  may  be  made,  when  and  how, 236 

of  trust  may  be  made,  when  and  how, 860 

of  continuing  guaranty  may  be  made,  when, 460 

See  Rescission. 

RiQHT  may  be  waived,  &c.,    2,  626 

may  be  joint,  &c., 197 

arising  out  of  obligation  transferable, 202 

not  to  be  injuriously  used 628 

Right  of  Way.  .  See  Way. 

Riot,  involuntary  deposit  may  be  made  in  case  of,. 284 

River,  land  newly  formed  by  action  of,  who  entitled  to, 134 

Sailor  may  make  nuncupative  will,  when 163 

Salary  forfeited  by  dismissal  for  cause, 815 

apportionment  of,  on  employee  quitting  for  cause, 815 

managing  owner  presumed  not  entitled  to, 326 

SALB,defined, 268 

subject  of,  what  must  be, •  268 

agreement  for,  defined, 268 

to  sell, 26*9 

to  buy, 269 
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to  sell  and  bu^, 269 

what  may  be  subject  of, 269 

of  real  property,  effect  o( 269 

ooDtract  of,  when  most  be  in  writing,  or  partially  performed, 270,  271 

of  real  property,  form  of, 271,  272 

rights  and  obligations  of  seller  nnder,  defined, 272 

as  to  payment  of  price, 273 

as  to  delivery, t 278-275 

See  Dbliyebt. 

as  to  warranty, 275-279 

See  Wabraktt. 

rights  and  obligations  of  buyer  under,  defined, 279 

as  to  payment  of  price, 280 

as  to  inspection  of  goods, 280 

effect  of  breach  of  warranty  upon, 280 

by  auction,  defined, 281 

when  complete, 281 

when  bid  at,  may  be  withdrawn, « 281 

written  conditions  of,  not  to  be  modified, 281 

when  absolute, 281 

by-bidding  at,  a  fraud, 281 

auctioneer's  memorandum  of,  binding, 282 

title  passes  by,  when, 149 

buyer  acquires  better  title  than  seller  by,  when, 149 

of  thing  found,  for  eKpenses^  how  to  be  made, 292 

of  property  under  lien  extinguishes  lien, 484 

power  of  may  be  given  by  mortgage, 488 

how  to  be  exerdsed, 488 

under  foreclosure  of  mortgage, 494 

of  thing  pledged, 506-508 

not  resdnded  by  stoppage  in  trandt, 621 

damages  for  breach  of  contract  of, 57(^72 

specific  enforcement  of, » 594 

SaIiTaob,  who  entitled  to 327 

lien  for,  has  priority  over  bottomry  lien, 512 

Sample,  implied  warranty  on  sale  by, 276 

Satisfaction,  what  operates  as, 218 

what  does  not  operate  as, 219 

School  officers,  may  take  property  for  benefit  of  schools, 129 

Science,  corporations  for,  may  be  formed, 119 

Sea,  carrier  by.    See  Garribb. 

perils  of, 844 

Seal,  defined, 244 

how  affixed, 244 

presumptive  evidence  of  consideration, 244 

corporation  may  have, 125 

may  act  under, 126 

grant  of  real  property  must  be  under, 144 

contract  under,  interpreted  in  like  manner  'tvith  other  contracts, 245 

may  be  altered,  how, 260 
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authorit J  for,  moat  be  under  seal, 364 

act  of  agent  under,  governed  by  same  roles  bb  any  other, S71 

partner  may  act  onder, S87 

mortgage  of  real  property  must  be  under, 491 

negotiable  instrument  may  be  under, 524 

assignment  for  benefit  of  creditors,  covering  real  property,  must  be 

under, 613 

gjEAMAN,  defined, ...  % 332 

how  engaged, 333 

when  may  be  discharged, 833 

not  bound  to  sail  ^n  unseaworthy  vessel, 833 

cannot  forfeit  wages  or  lien  by  agreement, 333 

restrictions  upon  contracts  with, 333 

wages  of,  when  begin,  833 

depend  on  freightage,  when,   833 

when  not, 834 

where  voyage  broken  up, 334 

when  wrongfully  discharged,  &c., 334 

when  prevented  from  rendering  service, 834 

when  personal  representatives  entitled  to,  335 

when  forfeited, 335 

must  be  provided  for  in  sickness, 835 

may  not  ship  goods  on  his  own  account, 335 

liability  of,  for  injuries  to  ship,  &c.,  325 

lien  of, 518 

Seaworthiness,  defined 429 

warranty  of|  when  implied  in  insurance, 439 

when  complied  with, : 439,  430 

extends  to  what, 430 

Sbcxtritt,  indorser  having,  not  entitled  to  notice  of  dishonor,    544 

to  be  given  by  assignee  for  benefit  of  creditors, 616 

1 

contracts  of,  when  called  bail, 448 

held  by  creditor  or  co-surety,  surety  entitled  to  benefit  of, 473 

held  by  surety,  creditor  entitled  to  benefit  of, 478 

by  way  of  lien, 476 

See  Lien. 

for  what  lien  may  be, 478 

for  obligation  does  not  prevent  direct  enforcement,  480 

by  way  of  mortgage, 485 

See  MOBTGAGB. 

transfer  by  way  of,  to  be  deemed  mortgage  or  pledge, 487 

of  mortgagee  not  to  be  impaired  by  person  bound, 491 

grant  intended  as,  how  recorded, 489 

by  way  of  pledge, , 499 

See  Pledge. 

for  third  person,  pledge  may  be  made  as, 506 

by  way  of  bottomry, '  509 

See  BoTTOMRT. 

by  way  of  respondentia,  518 

See  Respondentia. 
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Seduction,  right  of  protection  from, 12 

damages  for, * 578 

Bblbction,  power  maj  be  in  trust  with  right  of, 104 

between  alternatives,  who  has  right  of, 200 

notice  of,  most  be  given, 200 

extent  of  right  of, 201 

Sblf  Defense,  right  of, ; 12 

Sell,  when  deposita^  may*  •  m ^^ 

when  finder  may 292 

BlELLlER,  rights  and  obligations  of, 272 

as  depositary  before  delivery, 272 

In  respect  to  resale  or  rescission, 273 

as  to  delivery, 278 

See  Deliveky. 

as  to  warranty, 275 

See  Warranty. 

of  real  property  must  execute  grant  in  prescribed  form, 269 

mortgage  in  favor  of,  has  priority, 481 

Hen  of,  for  price, 615 

how  waived, 516 

against  whom  valid, 516 

of  personal  property,  lien  of,  for  price 516 

may  stop  it  in  transit,  when, 520 

damages  for  breach  of  contract  by, 570-572 

demanding  specific  performance  must  give  clear  title 594 

See  Sale — Lien -^  Stoppage  in  Transit. 

Separation  of  husband  and  wife.    See  Diyorcb. 

Servant,  abduction  or  enticement  of,  forbidden, 12 

injury  to,  forbidden, '. 12 

relations  of  master  and, 44 

not  to  be  restricted  as  to  carrying  on  business, 48 

defined, , 816 

term  of  hiring  of, 816 

time  of,  how  far  belongs  to  master 816 

must  deliver  property  without  demand, 816 

may  be  discharged,  when, 817 

Sbryice,  with  employment, 806 

See  Employment— Employer— Servant. 

without  employment,  rights  and  obligations  arising  out  of, 826 

personal,  for  more  than  two  years  not  to  be  required,  except  from  ap- 
prentices,    800 

contract  for,  cannot  be  specifically  enforced, 589 

debt  for,  may  be  preferred  in  assignment  for  benefit  of  creditors,  ....  609 

Servitudes  upon  land,  when,  called  easements, 74 

when  may  be  held  apart  from  land, 76 

by  whom  gran  table 76 

may  be  held, 76 

extent  of,  how  determined, 77 

how  apportioned, 77 

how  fiir  usable  by  expectant  owner, 77 
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who  may  enforce  by  action, 77 

do  not  disqualify  owner  from  reooyering  posBeenon, 77 

how  extingnished, , 78 

See  Eabkmbnt. 

Several  means  two  or  more, *. 644 

obligation  may  be, , 196 

Joint  and.    See  Joint. 

Ship,  defined, 109 

appurtenances  of, .....  109 

foreign, defined, ...  109 

domestic,  defined, 109 

rights  of  part  owners  of, ^ 109 

who  responsible  for  supplies  of,. . .  .• 110 

registry,  enroUment  and  license  of, 110 

navigation  of,  mles  for, 110 

collisions  between  ship  and, 118 

lights  to  foe  k6pt  on, 112 

transfer  of,  must  be  in  writing, 148 

how  recorded, 158 

charter  party  of,  defined, 806 

master  of.    See  Shificasteb. 
seamen  on.    See  Sbaicak. 
manager  of.    See  Ship's  Makaoer. 

stowage  on  deck  of,  not  allowed, \ 831 

SeeAVBRAOB — Bill  of  Lading — Cabbiagb — CABBnEB — 

Insubancb. 

sacrifice  may  be  nmde  for  safety  of, 886 

must  be  borne  ratably  by, 886 

,        how  valued  on  general  average, 887 

master  may  hypothecate,  when, 879,  512 

may  sell,  when, .' 879 

inay  ransom,  when, * 879 

part  owners  of,  not  made  partners  by  use  in  joint  enterprise, 883 

mortgage  of,  how  recorded, 498 

hypothecation  of,  by  mortgage.    See  Mobtoaob. 

by  bottomry.    See  Bottomby. 

owner  of,  must  repay  owner  of  cargo  amount  paid  under  respondentia,  514 

liens  on , t 519 

Shipmabteb,  how  appointed, ^ . . .  890 

must  be  on  board,  when, ' 890 

must  take  a  pilot,  when, , 820 

power  of,  over  seamen, 820 

over  passengers, 821 

to  impress  private  stores, 821 

must  not  abandon  ship,  without  advice, 821 

duties  of,  on  abandoning  ship, 821 

must  not  trade  on  his  own  account,  when, 821 

care  and  diligence  required  of, 821 

general  agent  for  shipowner, 878 

for  owners  of  cargo, ••  878 
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aathozitj  of^  to  borrow  on  credit  of  owner  of  ship, 878 

on  behalf  of  owner  of  cargo, 878 

to  transact  bnaineflB  of  ehip, 878 

to  sell  the  ehip, 879 

to  sell  cargo, 879 

to  ranaom  ship, 879 

oeasee,  when, .' 880 

to  hypothecate  ship,  879,  610 

freightage. 879,  511 

cargo, 879,  514 

See  BoTTOMBT — Rbsfondbntia. 

personally  liable,  unless  otherwise  agreed,  &c.,. .' 880 

liability  of,  for  persons  employed  on  ship, 880 

for  acts  of  pilot, * 880 

lien  of, ! 517 

See  Agent  — -  EMP^iOTiun. 

Ship's  Manaqeb,  defined, » 820 

duties  of, : 826 

compensation  of, 826 

authority  of,  as  agent, .^ 880 

See  Agent  -—  Emflotbb. 

Shifwbbck,  inyoluntary  deposit  may  be  ma^e  in  case  of, 284 

Singular  number,  words  in,  include  plural, 646 

words  in  plural  include, 646 

Sister,  right  of  protection  from  seduction  of, 12 

takes  property  by  succession,  when,. . . , 187  188 

is  in  first  degree  of  relationship, 192 

Skating,  corporations  to  provide  facilities  for,  may  be  formed, 119 

SkiUj,  degree  of,  required  of  borrower, 294 

of  employee, 810 

possessed  by  employee  must  be  used, 811. 

carrier  must  use  reasonable, 820 

Slanber,  definition  of, 11 

Soldier  may  make  nuncupative  will,  when, 163 

Solemnization  of  marriage.    See  Marriage. 

Stecific  Performance  of  obligations  may  be  compelled,  when, 586 

right  to  mutual, 588 

not  enforced  unless  mutual, 588 

presumption  in  favor  of,  as  to  real  property, 588 

against,  as  to  peraonal  property, 588 

may  be  enforced  in  &vor  of  party  not  bound,  when 589 

may  be  enforced,  notwithstanding  penalty  in  contract, 589 

not  enforced,  in  respect  of  personal  service, .^. . . .  589 

of  contract  to  accept  arbitration, 589 

of  act  which  party  cannot  perform, 589 

of  agreement  to  procure  act  of  third  person, 590 

of  indefinite  contract, 590 

against  party  not  having  adequate  connderation, 591 

as  to  whom  contract  is  not  fair, 591 

not  freely  consenting 591 

96 
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in  favor  of  party  in  default, 593 

when  oppreBsive, 593 

of  agreement  to  buy  not  enforced  when  title  donbtfol, 594 

may  be  enforced  against  persons  claiming  nnder  party  botmd  to  per- 
form,    604 

of  trust  power,  may  be  compelled, 104 

may  be  enforced  after  revision, 596 

Sfbcific  Bblibf  to  be  given  only  in  special  cases, 604,  583 

how  given, 583 

not  given  to  enforce  penalties, 583 

See  Sfbcific  Perfobicancb.  ' 

Sfbed  at  which  carrier  must  travel, 829 

Sports,  corporations  to  provide  facilities  for,  may  be  formed, 119 

Sfbing,  flow  of,  not  to  be  prevented, .' 79 

Stags  Comfaxies  may  be  formed, 119 

State,  what  property  owned  by  the, 65 

when  newly  formed  land  belongs  to  the, 185 

interpretation  to  be  in  favor  of,  when, 142,  251 

grant  of  land  adversely  possessed,  valid  when  made  by, 161 

property  of  intestate  passes  to,  when,. . .- 193 

subject  to  what  charges,  &c, 198 

any  rate  of  interest  may  be  taken  from, '. '. 298 

Station,  freight  may  be  delivered  at,  when, 831 

Statute*  defined, 1 

effect  of  obligation  entered  into  under  authority  of^ 5 

when  not  to  be  restrained  from  taking  effect, 601 

act  done  by  authority  of,  not  a  nuisance, 262 

Steamers,  rules  for  navigation  of, 110 

lights  to  be  kept  on, 112 

See  Ship. 

Stock,  corporate,  subscriptions  to, *. 128 

remedies  for  non-payment  of, 123 

issue  of, 123 

transfer  of, 124 

over-issue  of, 124 

corporation  may  hold  its  own, 124 

dividend  upon,  to  whom  belongs 124 

See  Corporation. 

Stockholder  is  corporator, .•.  ...  123 

liabilities  of,  for  debts  of  corporation, 127 

Stoffage  in  transit,  right  of,  who  may  ezerdse, 620 

when  may  be  exercised, 520 

how  effected, 621 

does  not  rescind  sale, 521 

Storage,  defined 288 

rights  and  obligations  of  depositor  on, 289 

of  depositary  on, 289 

See  Defosit. 

Stream,  cannot  be  interrupted  by  owner  of  soil, 79 
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SuB-AOENT,  may  be  appointed,  when, * 874 

represents  whom, ! . . .  •  874 

Subrogation,  right  of  inferior  lienor  to, 483 

SuBSCBEPTiQN  to  Stock  of  corporation, 128 

remedies  for  non-payment  of, 123 

Subsequent  condition.    See  Condition. 

Substitute,  responsibility  of  employee  for, 128 

See  AoENT. 

SuocBSBiON  defined, 184 

changes  proposed  in  the  law  of, 183 

both  real  and  personal  property  pass  by, 185 

to  whom  property  passes  by, 185 

disposition  of  property  received  by, ." 185-188 

who  take  by  representation  in, 188 

several  persons  taking  by,  to  hold  in  common, 188 

interest  in  real  property  in  trust  passes  by, 189 

trustee's  estate  does  not  pass  by, 189 

interest  in  common  passes  by, ; 189 

joint  interest  does  not  pass  by, 189 

partnership  interest,  how  passes  by, 189 

ezdosion  &om,  by  advancement, 190 

relatives  of  half-blood,  when  to  take  by, 191 

computation  of  degrees  in  determining, 191 

brothers  and  sisters  in  first  degree, 192 

aliens  may  take  by, 192 

mother  of  illegitimate  child  to  take  by, 192 

illegitimate  relative,  when  to  take  by, 192 

relatives  bom  after  death  of  intestate,  when  to  take  by, 192 

husband  or  wife  divorced  and  in  fault,  not  to  take  by, 192 

who  to  take  by,  in  case  of  death  of  person  entitled  to  succeed, 198 

»           people  of  the  state,  when  to  take  by, 193 

take  by,  subject  to  charges, 193 

persons  taking  by,  when  liable  for  intestate's  obligations, 198 

of  trustees, 861 

SeeTBUSTEB. 

change  of  interest  by,  does  not  avoid  insurance, 409 

See  CuRTBST  —  Dower — Executors  and  Adhinistrators. 

SuocBssoRs  of  deceased  parent  cannot  take  by  representation, 188 

in  equal  degree  take  equally, 188 

liability  of,  for  debts  t)f  intestate, 193 

for  mortgage  debts, 492 

Suggestion,  false,  when  fraudulent, 228,  264 

Superfluity  does  not  vitiate,  . . 686 

Superhuman  Cause  an  excuse  for  non-performance, 215 

innkeeper  not  responsible  for, 289 

carrier  not  responsible  for, 843 

no  one  responsible  for, 632 

Superintendent  of  poor,  powers  and  duties  of,  in  relation  to  apprentices,.  45-49 

SUFBRYIBOR  may  bring  action  to  protect  child  from  parental  abuse, 32 

■    may  recover  for  support  of  child, 88 
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SuFPOBT  TO  LA>n>,  right  of  natonl, 88 

right  of  more  than  natural,  when, 75 

SUFFBB88ION  of  fact,  when  fraodolent 828,  984 

SuFBEMiB  CoxiBT  may  make  aUowanoe  to  parent  for  sapport  of  child, 82 

restrain  removal  of  child, 85 

w^en  execution  of  power  devoWes  upon, 105 

of  trust  devolveB  upon, 189 

may  direct  transfer  of  escheated  property,  when, 193 

may  authorise  certain  acts  by  trustee 851 

may  control  discretion  of  trustee,  when, 858 

may  discharge  trustee, 861 

may  remove  trustee,  when, 861 

may  appoint  trustee,  when, 861 

must  execute  trust,  when, ; 861 

SuBSTY,  defined 467 

apparent  principal  may  show  that  he  is» ' 467 

liability  ot 468 

cannot  exceed  terms  of  contract 468 

not  altered  by  judgment  against  principal, 469 

dischaiged  by  offer  to  perform  principal  obligation, 469 

interpretation  of 'contract  of, 469 

how  exonerated, '. 469,  471 

rights  of, 470 

same  as  guarantor's, 470 

to  compel  creditor  to  sue,  &c, 470 

principal  toperfcmn, 471 

to  repay  him, 471 

cosureties  to  contribute/ 472 

to  enforce  remedies  of  creditor  against  principal, 472 

to  benefit  of  securities  held  by  creditor  or  cosurety, 472 

to  have  principal's  property  taken  first, 478 

lights  of  creditor  against, 473 

to  benefit  of  securities  held  by, 473 

release  of  principal  releases, , 222,  461 

indemnitor,  how  far  entitled  to  rights  of, 448 

indorser  for  accommodation  has  rights  of, 531 

See  Gtjasaktt — Lbttbb  of  C&bdit. 

Sdbbtyship,  contract  of,  defined, 467 

how  interpreted, 469 

See  SuRETT — Guaranty — Lbiter  op  Cbkdit. 

SuKFRiBB,  contract  made  by,  not  specifically  enforced, 591 

See  MiBTAKB. 

Surrender  of  bill  of  lading  may  be  required  by  carrier,  when, 834 

of  negotiable  instrument  may  be  required  by  party  paying  it, 537 

of  written  instrument  may  be  adjudged,  when, 598 

Surrogate  m*ust  deposit  will  and  give  receipt, 165 

must  deliver  will  to  whom, 165 

must  open  and  examine  will,  when, ; 166 

Suspension  of  power  of  alienation,  restrictions  on, 62.  68.    70 

by  power,  how  computed, 100 
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Tail,  estates  in,  aboliBhed, 68 

Tbchnigal  words,  how  interpreted, 178,  240 

Trlbgraph  companies  may  be  formed, 119 

carrier  by,  must  ose  utmost  diligence, • 888 

common  carrier  by,  must  transmit  in  what  order, . .  846 

SeeCABRiSB. 

Tjbnant  at  will,  how  required  to  quit 78 

may  repair  at  expense  of  landlord,  when, *  308 

continued  possession  of,  when  renews  lease, 808 

must  give  notice  to  landlord  of  adverse  proceeding, 804 

of  part  of  room  entitled  to  the  whole ,.... 804 

released  from  rent  by  letting  of  room  in  parts,,.... • 804 

holding  over,  damages  against, 578 

Tkndeb,  literal,  not  necessary, 218 

See  Offer  of  Psbfobuai7CB. 
Testament.    See  Will. 
TssTAMENtART  instrument.    See  Will. 

Tbstatob,  who  may  be 162 

conjoint  will  may  be  revoked  by  any, 168 

must  subscribe  will, 164 

may  revoke  will,  how, *. 166 

will  to  be  construed  according  to  intention  of, , 171 

Testhcokt  of  witness  privileged,  when, 11 

Thihg  in  Action,  defined, 108 

transfer  of  and  survivorship  in, 108 

value  of,  how  estimated  in  assessing  damages, 581 

Thxed  Pebson,  defined, 644 

consent  of,  to  execution  of  power,  how  to  be  given, 90 

delivery  in  escrow  must  be  made  to, 140 

may  enforce  existing  contract  for  his  benefit, 224 

consideration  of  contract  may  be  left  to  decision  of, 241 

ratification  not  allowed  to  prejudice  of, 865 

agent  liable  to,  when, 872 

must  deliver  thing  held  for  principal  to,  when, 878 

liability  of  partner  to, 4 890 

who  liable  as  partner  to 890 

information  of  belief  of,  material  in  marine  insurance, 428 

property  may  be  pledged  for  benefit  of, 605 

contract  to  procure  act  to  be  done  by,  not  specifically  enforced, 590 

rights  of,  not  to  be  prejudiced  by  revision  of  contract,  when, 594 

act  of,  not  to  prejudice, 680 

who  must  suffer  by  act  of, 689 

Threat  of  injury,  trustee  may  not  use, 850 

partner  may  not  use, ., 884 

See  Menage. 

Ticket  to  passenger,  effect  of, 840 

TiMBKB,  damages  for  injuries  to, 570 

Time  at  which  obligation  must  be  performed, 21 1 

not  of  essence  unless  expressly  so  declared, 211,  258 

lapse  of,  when  proposal  revoked  by, '. 286 
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allowed  for  perfonnanoe  of  contract,. 252 

ma7  be  extended  in  any  mode, 260 

for  delivery  of  goods  aold, 273 

for  offer  or  demand  of  delivery, 275 

at  which  negotiable  instrument  must  be  presented  for  payment,. . .  534,  535 

reaches  apparent  maturity, 536,.  537 

notice  of  dishonor  must  be  given, 541,  542 

bill  may  be  presented  for  acceptance, 548,  549 

bill  must  be  presented  for  payment, 554 

protest  must  be  made, 557 

cheque  must  be  presented, 560 

Toid  act  not  confirmed  by, 687 

Title  of  the  act  establishing  Code, 1 

to  property,  how  acquired, 138 

See  Pkopbrty — Aockssion — Occxjpahct — Suocbssion  — 

Tkansfkb — Will. 

what  vests  under  transfer, 143 

to  personal  property  passes  by  sale,  wh6n, ....  149 

by  agreement  for  sale,  when, 149 

when  buy^^  acquires  better,  than  seller  has, 149 

when  passes  under  specific  devise  or  legacy, 180 

to  personal  property,  warranty  of,  when  implied, , . .  276 

does  not  pass  by  loan  for  use, 294 

passes  by  loan  for  exchange, 296 

cannot  pass  by  lien,. .'. ' 479 

seller  demanding  specific  performance  must  give  clear, 594 

TiTLB  Deeds,  by  whom  owned, 132 

Town  clerk.    See  Clerk. 

Trade,  contract  in  restraint  of,  how  far  allowed, 255,  256 

Trade-Marks,  subjects  of  ownership, 58 

what  may  be  appropriated  as, 131 

implied  warranty  of, 277 

TRANjjPKR,  defined, 139 

subject  to  law  of  contracts, 139 

what  may  be  subject  of, .^ 139 

mode  of,- *. 140 

oral, 140 

written, 140 

See  Grant. 

effect  of, ;..! 143 

to  vest  title  in  transferee,... , 143 

upon  interest  of  other  persons, 148 

upon  incidents  of  things  transferred, 148 

in  favor  of  stranger, 144 

of  real  property, 144 

by  feofibient  abolished, ^ 146 

See  Grant. 

effect  of, 148 

passes  title  to  highway  in  certain  cases, •  •  148 
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attornment  by  tenant  onneoesBary  npon, 148 

of  penonal  property, 148 

when  most  be  in  writing, 148 

by  Bale,  &c., 149 

wlien  title  paases  onder, 149 

when  gives  buyer  better  title  than  seller  had, 149 

by  gift,  defined, 160 

SeeQiFT. 

recording, 1G2 

See  RBOORDiNa. 

unlawful  and  fraudulent, ' 159 

intended  to  defraud  purchasers,  &c.,  void, 159 

exception  against  party  haying  notice, 160 

exception  in  fayor  of  purchaser,  .&c.,  under, 160,  605 

of  land  adversely  possessed, 161 

intended  to  defraud  creditorB|  &c.,  void, 604 

certain  transfers  presumed  to  be, 605 

how  shown  not  to  be, '  605 

when  creditor  can  avoid, 606 

question  of  fraud  in  respect  to,  one  of  jEact, 606 

when  revocation  of,  implied, 160- 

of  obligations, 201 

of  burden  of, 201 

of  right  arising  out  of, 202 

with  land, 202 

See  GoTENAirr. 

loan  for  use  does  not  operate  as, 294 

for  exchange  operates  as, *  296 

of  Interest  insured,  effect  of,  upon  Insurance 409 

does  not  transfer  policy, 416 

agreement  not  to  make,  after  loss  under  insurance,  void, 417 

lien  cannot  operate  as, 479 

by  way  of  security,  is  mortgage  or  pledge, 487 

of  possession  not  necessary  to  mortgage, *  486 

necessary  to  pledge,  501 

of  personal  property  by  way  of  security  is  pledge, 501 

Transit,  stoppage  in, 520 

when  at  an  end, 521 

Trees  on  border  of  land,  to  whom  belong, 88 

damages  for  injuries  to, 579 

Trbsfass  gives  trespasser  no  title  to  property, ' 187 

damages  for, 579 

Trifles  disregarded  by  the  law, 634 

Trust,  voluntary,  defined 847 

involuntary,  defined, 848 

parties  to,  defined, 848 

who  deemed  trustee, 848 

fpr  what  object  may  be  created, 849 

voluntary,  how  created  as  to  trustor, 849 

as  to  trustee, 849 
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involuntaiy,  how  created, • 8^ 

obligationB  of  tmstee  under, «...  850 

SeeTBUSTBB. 

obligations  of  third  persona  in  respect  to,. . 854 

monej,  when  third  persons  bound  to  see  to  application  of, 854 

for  benefit  of  third  persons,  defined, 855 

howcreated, 855 

when  court,  &c.,  trustor  in, 856 

how  declared, ■  856 

trustee  under,  obligations  of, 856 

powers  of, 858 

rights  of, 859 

succession  of  new, 861 

See  Tbubtbb. 

termination  of, 860 

how  extinguished, : 860 

when  revocable, 860 

estate,  how  passes  bj  succession, 189 

interest  in,  how  transferable, 148 

how  passes  by  succession, 189 

powers  in.    See  Po^rsas. 

power  of  sale  under  mortgage  is  In 488 

property  held  in,  specific  deliyery  of,  enforced, 585 

performance  of,  may  be  specifically  enforced, 586 

breach  of,  may  be  prevented  by  injunction, 600 

See  Bb!obfigiaby  -—  Trustee  —  Trusts  ik  Real  Pbopertt. 

Tbubtee  defined^ T 848 

who  is  deemed, 848 

trust,  how  created  as  to, 840 

involuntary,  wrongful  holder  of  thing, 849 

fraudulent,  &c.,  gainer  of  thing, 849 

obligations  of, 850 

#  must  act  in  the  best  of  faith, ' 850 

may  not  take  advantage  of  beneficiary, 850 

use  trust  property  for  any  but  trust  purposes, 850 

take  part  in  transaction  in  which  he  has  adverse  interest,.  • . .  861 

except  by  special  permission, 851 

use  influence  to  obtain  advantage  from  beneficiary, 852 

undertake  adverse  trust, 852 

acquiring  adverse  interest  must  inform  beneficiary, 852 

may  be  removed, .' ^ . . . .  852 

giulty  of  fraud,  when, 852 

advantage  obtained  by,  presumed  to  be  fraudulent, 858 

mixing  trust  fund  with  liis  own,  how  liable, 858 

misusing  trust  fund,  how  liable, ..,,, 353 

responsible  for  acts  of  co-trustee,  when, 854 

when  person  acquiring  trust  property  becomes, 854 

payment  to,  when  sufficient, 864 

assent  ot  trastor  and,  creates  trust, 865 
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appointed  by  court,  &c,,  who  is  trustor  of, 856 

must  fulfil]  purpose  of  trust , 856 

must  obey  declaration  of  trust, ; 856 

must  use  ordinary  care  and  diligence, 856 

must  procure  trustworthy  successor  upon  discharge, 857 

must  invest  trust  fund,  how, 857 

must  pay  interest,  when, 857 

cannot  enforce  certain  claims  against  trust  fund 857 

powers  of, 858 

general  agent  for  trust  property, 858 

authority  of, 858 

cannot  act  without  co-trustee, 858 

discretionary  power  of,  how  controlled, 858 

rights  of, 859 

to  compensation  for  expenses, 859 

for  services, 859 

under  involuntary  trust,... 859 

office  of,  how  vacated, 860 

how  discharged, '. 860 

how  removable, 861 

appointment  of  new, 861 

survivorship  of, 861 

supreme  court,  when, 861 

of  real  property,  existing  estate  of,  not  divested, 85 

takes  no  estate  in  certain  cases, 86,  88,  89 

must  execute  release,  when, '. 86 

whole  estate  vested  in, 90 

when  grant  to,  to  be  deemed  absolute, 91 

acts  of,  in  breach  of  trust,  void, 91 

estate  of,  ceases  when, 92 

of  power.    See  Powkb. 

of  corporation.    See  Gobforation. 

estate  of,  how  passes  on  his  death, 189 

partner  is, 884 

insurance  by,  how  to  be  made, 415 

See  Trust. 

Tbubtor,  defined 848 

trust,  how  created  as  to, 849 

court,  when  deemed 856 

declaration  of  trust  by,  defined, 856 

must  be  obeyed, 856 

cannot  revoke  trust,  when, 860 

Trusts  in  Rbal  Property,  limited  to  those  specified, 85 

when  legal  estates, 85 

existing  before  1880,  not  affected, 85 

for  simple  use  of  another,  void, 86 

trustee  under,  must  release, 86 

by  operation  of  law,  not  affected, 86 

must  be  in  writing, 86 

97 
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reBQliing,  limited 86 

in  favor  of  creditors, 87 

of  other  persons, 87 

not  to  prejudice  purchasers,  Ac., 87 

express,  for  what  purposes  aOowed, 87 

deyise  creating,  when  deemed  only  a  power, 88 

when  liable  to  creditors, 89 

when  no  estate  Tests  under, 89 

vest  whole  estate  in  trustees, 90 

author  of,  may  prescribe  to  whom  estate  shall  belong, 90 

estate  of  devisee  subject  to, % 90 

estate  left  in  author  of, 91 

powers  over,  of  beneficiaries, 91 

when  void  against  creditors,  &c., 91 

expressed  in  creation  of  estate,  acts  in  breach  of,  void, 91 

when  to  cease, 92 

authority  to  decktre,  must  be  in  writing, 864 

Uncbrtaintt,  how  interpreted, i 250,  251 

to  whom  imputed, .  *. 251 

See  Intskprbtation. 

Undue  inflxtencb,  defined, 231 

will  procured  by,  may  be  denied  probate, 163 

contract  procured  by,  voidable, 225,  226,  257 

thing  gained  by,  held  in  trust « 349 

Uniform,  interpretation  to  be, 245 

Unlawful,  what  is, 253 

condition,  void, 61,  200 

alternative,  in  contract,  effect  of, 201 

consideration,  when  contract  avoided  by, 240 

transaction,  nothing  can  be  recovered  back  upon, 264  ^^ 

contracts, 253 

rescission  of,  may  be  adjudged,  wheli, 596 

See  Contract. 

transfers, 159,604 

See  Transfbr — Fraudulent  Instruments. 

Unsound  mind.    See  Persons  of  Unbound  Mind. 

Usage,  defined, 645 

meaning  of  words  fixed  by,  to  be  fc^owed, 248 

of  what  place  to  govern  interpretation, 249 

stipulations  necessary  to  conform  contract  to,  implied, 251 

incidents  considered  necessary  by,  implied 253 

employee  must  conform  to, ^^  810 

agent  may  delegate  authority  when  according  to, 874 

Use,  loan  for, 298 

See  Loan. 

of  thing  deposited,  not  to  be  made, 287 

of  thing  lent,  what  may  be  made, 294 

of  money.    See  Interest. 

of  thing  hired, 801 
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Usual,  defined, 645 

Ubdbt,  not  allowed, 298 

may  be  recovered  back, 299 

makes  contract  voidable, 299 

borrower  on,  maj  recover  back  what  he  haa  given, 299 

contract  affected  by,  may  be  made  valid  by  remission  of, 299 

valid  loan  not  affected  by  sabeequent  contract  for, 299 

no  restoration  required  on  rescission  for, 597 

Valuabjjs  consideration,  defined, 645 

Value,  defined, 645 

rights  of  purchaser  for, 87,  91,  100,  168,  159,  160 

See  PUROHABBB. 

rights  of  incumbrancer  for, 87,  91,  158,  159,  160 

See  Incumbbanobb. 

rights  of  party  acquiring  negotiable  instrument  for, 527,  582,  551 

of  property,  how  estimated  In  assessing  damages, 579,  580,  581 

Valued  policy  of  insurance.    See  Policy. 

Vehicles,  carrier  must  provide  safe, 829 

must  not  overload 329 

common  carrier  must  provide  sufficient  number  of, 842 

must  carry  luggage  and  passengers  on  same, 842 

Vendob.    See  Sellbb — Sale. 

Vebdict,  defined 645 

damages  to  be  assessed  at  value  at  time  of,  when, 576 

Vested  Intebest,  defined, 59 

See  Pbopebtt. 

Vigilant,  preference  given  to  the, 632 

VoLUNTABT  transfer.    See  Tbansfeb. 
deposit.    See  Deposit. 

Voyage  insured,  how  determined, 431 

deviation  from,  defined, 482 

when  proper, 432 

when  improper, 432 

effect  of,  upon  insurance, 432 

See  Insubance. 

Wages  of  minor,  when  may  be  paid  to  him 85 

forfeited  by  dismissal  for  cause, 815 

apportionment  of,  on  employee  quitting  for  cause, 815 

of  seaman, 823 

See  SiSAHAN. 

lien  of  mate  and  seamen  for 518 

Waiveb  of  private  rights  of  person  or  property  allowed, 2,  626 

of  objections  to  offer  of  performance, 214 

of  performance  excuses  it,  when, 216 

of  option  as  to  delivery  of  goods  sold, 274 

of  objections  to  proof  of  loss  under  insurance, 423 

of  demand,  &c,  before  sale  of  pledge, 507 

of  notice  of  dishonor, 544 

of  presentment  waives  notice  of  dishonor, 545 
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of  notice  does  not  waive  preeentment, 546 

of  protest,  effect  of, , 645 

of  certain  proyisions  of  Code  allowed, 561 

Wall,  right  of  using,  may  be  held  as  easement, 75 

Wab  terminates  partnership,  when, 891,  892 

Wabd,  guardian  and 89 

what, . . .' 39 

custody  of, 41 

settlement  between  guardian  and, , 48 

See  QuABDiAK. 
Warxhotjsbican.    See  Stobaos  —  Dbposit — Defositabt. 

Wabbantibs,  lineal  and  collateral,  abolished, 148 

Wabbahtt,  defined, 275 

not  implied  in  sale  except,  &e., 275 

implied  as  to  title,  when 276 

as  to  quality  on  sale  by  sample, 276 

on  executory  sale, 276 

by  manufacturer, 277 

of  goods  inaccessible  to  view, 277 

of  provisions 278 

where  buyer  relies  upon  seller's  judgment, 276 

as  to  trade-mark,  . .   277 

as  to  other  marks  on  goods, 278 

on  sale  of  obligation, 278 

of  good-will, , 279 

on  judicial  sale 279 

general,  how  limited, 279 

lineal  and  collateral,  abolished, 143 

covenant  of,  runs  with  land, 203 

form  of, 269,  270 

in  insurance  generally, 4l7 

may  be  express  or  implied, 418 

no  form  necessary  to  constitute 418 

when  express,  must  be  in  policy, 418 

may  relate  to  past,  present,  and  future, 418 

express,  defined, 418 

as  to  future,  defined, 418 

fulfillment  of,  when  excused, 418 

violation  of  material,  avoids  policy, 419 

of  immaterial,  does  not  prejudice, 419 

of,  without  fraud,  effect  of, 419 

may  be  qualified  by  representation,,  when, 413 

in  marine  insurance, 429 

implied,  of  seaworthiness, 429 

when  complied  with, 429,  431 

to  what  extends, 430 

as  to  different  parts  of  voyage, 430 

delay  in  repairing,  breach  of, 430 

express,  of  neutrality,  &c.,  effect  of, 431 

agent  to  sell  has  power  to  give, 368 
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auctioneer  has  power  to  give, 876 

of  indorse^  of  negotiable  instrument, 530 

of  title  to  real  property,  damages  for  breach  of, '. 569 

to  personal  property,  damages  for  breach  of, 578 

of  quality  of  personal  property,  damages  for  breach  of, 578 

of  agent's  authority,  damages  for  breach  of, 575 

Wateb,  by  whom  owned, 79 

land  under,  by  whom  owned, 55,  82 

right  of  using,  may  be  held  as  easement, 75 

Water  Companies,  may  be  formed, 120 

Way,  right  of,  may  be  held  as  easement, 74 

as  servitude, 76 

Weakness  of  mind,  unfair  advantage  of,  not  to  be  taken, 281 

Whabf,  freight  may  be  delivered  at,  when, 881 

Wnx)W,  takes  property  of  husband  by  succession,  when, 185-187 

divorced  for  fault,  does  not  take  by  succession  from  husband, 192 

Wife,  duress  or  menace  of,  avoids  contract  of  husband,  when, 226,  227 

contract  to  procure  act  of,  not  specifically  enforced, 590 

See  Husband  and  Wife— Mabried  Woman. 

{                    Will,  execution  and  revocation  of, 161 

who  may  make, 162 

insane  person  may  not  make 162 

procured  by  fraud,  &c.,  may  be  denied  probate, 168 

revocation  of,  obtained  by  fraud,  &c.,  may  be  annulled, 168 

what  may  be  disposed  of  by, 163 

in  whose  favor  may  be  made, 168 

nuncupative,  by  whom  may  be  made, 168 

how  made, 164 

ooi^oint  or  mutual 163 

may  be  conditional, 164 

how  to  be  executed  and  attested, 164 

witness  to,  must  state  residence,  ...   164 

person  who  subscribes  for  testator  must  be  witness  to, 164 

effect  of  codicil  upon, 164 

made  in  other  state,  when  valid, 164 

void,  if  not  duly  executed, 165 

subsequent  change  of  domicil  does  not  affect,    165 

may  be  deposited  with  certain  officers  for  safe  keeping, 165 

deposited,  to  whom  deliverable, 165 

by  whom,  and  when,  to  be  opened 166 

lost  or  destroyed,  may  be  established, 166 

revocation  of,  how  made, 166 

how  proved, 166 

by  obliteration, 167 

In  duplicate, 167 

by  subsequent  wUl, 167 

subsequent  will  does  not  revive  prior, 167 

by  marriage  of  testator,  and  birth  of  issue, 167 

of  testatrix, 168 

contract  to  sell  property  disposed  of  by  will,  is  not, 168 
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incuBibrance  upon  property  disposed  of  by  will,  is  not, 168 

conveyance,  &c,  when  not, ^ 168 

when  it  is, 168 

revokes  codicils, 169 

child  bom  after  making  of;  takes  certain  share, 169 

certain  dispositioiis  by,  not  to  lapse, 169 

witness  to,  cannot  take  under, 109 

may  succeed  to  share  independent  of, 170 

creditor  may  be, « 170 

interpretation  of, 170 

according  to  intention, 171 

to  be  confined  to  written  will, 171 

rules  of, 171 

several  to  be  taken  together  in, 171 

all  parts  to  be  considered  in, 171 

latter  part  controls, 171 

distinct  clause  not  to  be  disregarded  in, 173 

in  case  of  doubt 172 

words  to  be  taken  in  ordinary  sense  in, 173 

to  be  given  effect  in 178 

technical,  to  be  given  technical  sense  in, 173 

not  necessary  to, 173 

effect  of  certain,  in, 173,  174 

of  gift,  what  to  be  deemed,  in, 174^  175 

to  avoid  intestacy, 1 73 

of  devise,  &c,  of  real  br  personal  property,  &a,  in, 178,  174 

of  residue  of  same  in 174 

as  referring  to  time  of  death, 175 

devise  or  bequest  to  a  class, 175 

directions  for  conversion, 175 

when  child  bom  after  testator's  death  takes  under, 176 

mistakes  and  omissions  in,  how  corrected 176 

declarations  of  testator  cannot  vary 176 

when  devises  and  bequests  of,  vest, 176 

can  be  divested, 177 

death  of  devisee,  &c.,  before  testator,  nullifies  disposition  o( 177 

does  not  affect  interests  in  remainder, 177 

conditional  devise,  &c.,  in,  what  is, 177 

condition  precedent  in,  what  is, 177 

effect  of, \ 177 

when  deemed  to  be  performed 177 

condition  subsequent  in,  what  is 178 

who  take  in  common  under, 178 

what  operates  as  ademption  of  legacies  of, 178 

legacies  of, 179 

See  Leg  ACT — Lbgatbb. 

title  to  real  property  not  to  be  affected  by,  in  certain  cases, 180 

application  of  provisions  concerning  revocation  of, 182 

provisions  concerning,  not  retroactive, 182 

includes  codicil. 183 
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by  wkat  law  govenied, 183 

boHefieiaries  of,  liable  lor  debts  of  testator,  when, 183 

effect  of,  on  gift  in  view  of  death, 151 

express  direction  in,  necessary  to  protect  devisee  from  liability  for 

mortgage  debt, 493 

See  Etbcutob — Devisb. 

Witness,  testimony  of|  privileged,  when, 11 

to  grant  of  real  property,  when  necessary, 144 

proof  by,  when  necessary, 152 

how  made, 166 

death  of,  &c,  how  proved, 156 

See  Pboop  or  Ikstruments. 

to  will,  necessary, 164 

duties  of, 164 

cannot  take  nnder  will,  when, 169 

may  take  as  much  under  will  as  by  saceesslon, 170 

WoBDS,  interpretation  of.    See  Intkbfrbtation. 

doubtful,  interpretation  of, 143,  171,  172,  250,  251 

irreconcilable  or  repugnant, 142,  171,  250 

to  be  taken  in  ordinary  sense, 172,  248 

technical,  how  interpreted, < 173,  249 

to  be  given  some  meaning,  if  possible, 173,  250 

totally  repugnant  to  be  rejected, 251 

of  a  will,  to  what  time  refer, 175 

of  Code,  how  to  be  understood, 641 

WoBDB  OF  QiFT  In  a  will,  what  deemed, 175 

effect  of, 174 

Words  of  Ihhebttance  not  necessary  to  transfer  or  devise  a  fee, 142,  173 

Words  of  Pttrchase.    fiee  Words  of  Gift. 

Words  of  Succession,  not  necessary  to  transfer  a  fee, 142 

Worship,  corporations  for,  may  be  formed, 118 

Wreck,  involuntary  deposit  may  be  made  in  case  of, 284 

WRirma,  defined, 646 

apprentice's  indenture  must  be  in, 45 

trust  in  real  property  must  be  in, 86 

power  concerning  real  property  must  be  in, 95 

consent  to  execution  of  power  must  bein, 99 

corporation  may  act  by, 126 

private  communications  in,  belong  to  whom, 181 

tnmsfer  may  be  made  without,  when, 140 

in,  called  grant, 140 

of  real  property  must  be  in, 144 

of  ship  must  be  in, 148 

of  trust  must  be  in, 148 

what  contracts  must  be  in, 248,  270,  271 

eoDtrset  prevented  by  fraud  from  being  put  in,  may  be  enforced,  when,  242 

•upersedes  oral  negotiations  concerning  contract, 244 

CcmtfBCt  in,  takes  effect,  when, 244 

intention  of  parties  to,  how  ascertained ...  246 

how  far  disregarded  when  erroneous, 246 
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in  contract  controls  printed  parts, 246 

contract  of  sale  most  be  in,  when, 270«  271 

agreement  modifying  liability  of  common  carrier  most  be  in, 840 

guaranty  most  be  in^ 450 

certain  promises  to  answer  for  others  need  not  be  in 451 

mortgage  must  be  in, 491,   404 

acceptance  must  be  in, 550 

agreement  that  specific  performance  may  be  required  must  be  in,. . .  •  587 

assignment  for  benefit  of  creditors  must  be  in, 612 

Written  parts  of  contract  control  printed  parts, 250 

Wronq,  he  who  consents  suffers  no, G2S 

no  one  can  take  advantage  of  his  own, 629 

remedy  for, 631 

law  does  not  interpose  between  parties  equally  in, 631 

Wronqb,  liability  of  minors,  lunatics,  &c,  for, 6 

of  principal  for  agent's, 871 

of  agent  for, 872 

indemnity  for,  when  void, 445 

when  valid, 446 

damages  for, 575 

fsAR,  defined, 646 

contract  that  cannot  be  performed  within  one,  must  be  in  writing,. . .  243 

three  hundred  and  sixty  days  deemed  one,  in  computation  of  interest,  208 
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